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United States Department of the Interior 
OFFICE OF THE SOLICITOR 

Washington, D.C.  20240 
 

 
 
Memorandum 
 
To:  Daniel H. Jorjani, Solicitor  
 
From:  Carter L. Brown, Associate Solicitor – Division of Water Resources 
  Lance C. Wenger, Regional Solicitor – Pacific Southwest  
 
Subject: An Updated Review of Legal Issues concerning the United States Bureau of 

Reclamation Operation of the Klamath Project 

The Secretary of the Department of the Interior has asked the Office of the Solicitor to 
review and provide preliminary guidance on the Bureau of Reclamation’s (“Reclamation”) 
authority with respect to certain aspects of its operation of the Klamath Project.  The Secretary 
has specifically asked the Solicitor to review whether Reclamation must engage in consultation 
under Section 7 of the Endangered Species Act (ESA), 16 U.S.C. § 1536(a)(2), for its proposed 
operations plan.  The Secretary intends to provide direction to the Bureau of Reclamation 
regarding the development of a plan of operations and the development of a biological 
assessment.  

The request for a review by the Office of the Solicitor is occasioned in part by 2020’s 
critically dry hydrological conditions and resulting water challenges, recent changes to the 
regulations regarding interagency consultation under Section 7 of the ESA, recent legal decisions 
in Oregon regarding water rights held by various entities in the Klamath Basin, and stakeholder 
correspondence presenting additional views and requesting review in light of, among other 
things, developments in ESA Section 7 case law and adoption of the 2014 Amended and 
Corrected Findings of Fact of the Final Order of Determination in the Klamath River Basin 
Adjudication (ACFFOD).   

The Secretary understands the Office of the Solicitor has not reviewed its legal analysis 
since the issuance of the ACFFOD, the Supreme Court’s Opinion in National Ass’n of Home 
Builders v. Defenders of Wildlife, 551 U.S. 644 (2007), the federal district court’s ruling in 
Natural Resources Defense Council v. Norton, 236 F. Supp. 3d 1198 (E.D. Cal. 2017) 
(“NRDC”) , and regulatory updates to the definition of “baseline” pursuant to the ESA. 50 C.F.R. 
§ 402.02. 

This reassessment finds that the discretion possessed by Reclamation in its operation of 
the Klamath Project requires interagency consultation for the operations of the Klamath Project. 
However, Reclamation’s discretion on how the project is operated and whether certain 
consequences to listed species and their habitat are effects of the project operations is almost 
certainly constrained by various contracts with Klamath Project water users.   

With respect to the contracts, the degree of discretion varies depending on the specific 
terms contained in each contract.  At least one contract appears to clearly constrain 
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Reclamation’s discretion to the point that Reclamation’s fulfillment of the contract, including 
provision of water pursuant to that contract, is not subject to consultation under ESA Section 7.  
The other water user contracts related to the Klamath Project are more complicated and contain 
language that requires additional analysis. 

This legal review is not final agency action and does not, in itself, determine which 
Klamath operations require ESA Section 7 consultation.  Those determinations are the 
responsibility of Reclamation and will be made by Reclamation as part of the ESA consultation 
process consistent with all applicable laws and regulations.  Reclamation’s analysis will require a 
careful analysis of the discretion, if any, afforded Reclamation under the specific terms of the 
relevant contracts. 

I. Section 7 of the Endangered Species Act 

The ESA and its implementing Section 7 regulations require federal agencies to consult 
with the relevant ESA administering agency if any action authorized, funded, or carried out by 
such agency “may affect” any endangered or threatened species or critical habitat.  16 U.S.C. § 
1536(a)(2); 50 C.F.R. § 402.14(a).  By regulatory definition and Supreme Court precedent, the 
consultation requirement is confined to instances in which the agency possesses the discretionary 
authority to take action which could benefit the listed species.  50 C.F.R. § 402.03 (“Section 7 
and the requirements of this part apply to all actions in which there is discretionary Federal 
involvement or control.”) ; 50 C.F.R. § 402.16(a) (“Reinitiation of consultation is required and 
shall be requested by the Federal agency or by the Service, where discretionary Federal 
involvement or control over the action has been retained or is authorized by law . . . .”); Home 
Builders, 551 U.S at 667–73 (“. . . we defer to the Agency’s reasonable interpretation of ESA § 
7(a)(2) as applying only to ‘actions in which there is discretionary Federal involvement or 
control.’”).   

Assessing whether the agency possesses discretionary authority over an action such that 
consultation is required necessitates consideration of the relevant authorizing statute, any 
implementing contracts, and any other laws constraining agency authority.  Regarding 
authorizing statutes, the Supreme Court’s decision in Home Builders establishes that, when a 
statute requires an agency to take specific actions, without any ability for the agency to make 
discretionary decisions to benefit ESA listed species, then the agency is not required to consult  
under the ESA’s Section 7.  Following Home Builders, both the Ninth and Tenth Circuits have 
issued holdings that particular statutes do not provide agencies with sufficient discretionary 
authority to consult.  Alaska Wilderness League v. Jewell, 788 F.3d 1212, 1219–25 (9th Cir. 
2015) (holding that the Bureau of Safety and Environmental Enforcement (BSEE) was not 
required to consult when approving a plan for oil and gas development because the statute 
required BSEE to approve a plan which met specified statutory criteria); WildEarth Guardians v. 
U.S. Army Corps of Eng’rs, 947 F.3d 635, 640–42 (10th Cir. 2020) (holding that Army Corps of 
Engineers was not required to consult because the statutes governing its operation of dams on the 
Rio Grande did not provide sufficient discretion to take action to protect ESA-listed species). 

Regarding contracts, Section 7 does not “apply to an agreement finalized before passage 
of the ESA where the federal agency currently lacks the discretion to influence the private 
activity for the benefit of the protected species.”  Sierra Club v. Babbitt, 65 F.3d 1502, 1511–12 
(9th Cir. 1995).  In Environmental Protection Information Center v. Simpson Timber Co., 255 
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F.3d 1073, 1079–82 (9th Cir. 2001) (“EPIC”), the Ninth Circuit further affirmed that Section 7 
does not amend existing contracts to impart discretionary authority to an agency. 

In NRDC, the district court agreed with Reclamation that it must have sufficient 
discretion in the context of water contracts in the Sacramento Valley to take actions that may 
benefit ESA-listed Delta smelt in order to have a consultation duty under Section 7. 236 F. Supp. 
3d at 1211–30.  The court specifically addressed contracts which have already been executed, 
writing:  “In other words, in order to trigger the requirement for re-consultation under EPIC and 
50 C.F.R. § 402.16 in the context of an executed and otherwise valid contract, the action agency 
must have retained sufficient discretion in that contract to permit material revisions to it that 
might benefit the listed species in question.”  Id. at 1217 (emphasis in original). 

Recent regulatory changes also clarified how effects from non-discretionary actions are 
dealt with in a Section 7 consultation.  On September 26, 2019, the United States Fish and 
Wildlife Service amended the definition of the “baseline” in its regulations to state that the 
baseline refers to the condition of the species or critical habitat in the action area, without the 
consequences to the species or habitat caused by the proposed action.  The baseline includes, 
among other things, all past and present impacts of all federal, state, and private actions, the 
anticipated impacts of all proposed federal projects in the action area, and ongoing agency 
activities or existing agency facilities that are not within the action agency’s discretion to 
modify.  50 C.F.R. § 402.02.  For an ESA Section 7 consultation, the “environmental baseline” 
includes, among other things, the effects of ongoing agency activities that the agency has no 
discretion to modify.  If Reclamation has no discretion regarding water delivery under its 
contracts, the consequences to species from the administration of those contract are properly 
included in the baseline and are not effects of the current action. 

Regarding other applicable law, the United States generally must comply with state law 
determining water rights and participate in state adjudications of those rights.  Section 8 of the 
Reclamation Act generally requires the Secretary of the Interior to act in accordance with state 
law regarding Reclamation projects.  43 U.S.C. § 383.  The McCarran Amendment further 
provides that the United States may be joined in adjudications under water rights when the 
United States holds such rights.  43 U.S.C. § 666.  The Ninth Circuit has held that the United 
States must participate in the State of Oregon’s adjudication of water rights in the Oregon 
portion of the Klamath Basin. United States v. Oregon, 44 F.3d 758, 770 (9th Cir. 1994).  The 
United States has acknowledged these authorities and is an active participant in the adjudication 
at the administrative phase and in the current judicial phase. 

II.  The law governing the Klamath Project 
 

A. Authorizing statutes 

The Klamath Project was authorized in 1905 pursuant to the Reclamation Act and the Act 
of February 9, 1905. 43 U.S.C. § 601.  The Reclamation Act authorizes the Secretary “to make 
examinations and surveys for, and to locate and construct, as herein provided, irrigation works 
for the storage, diversion, and development of waters.”  43 U.S.C. § 411.  The Reclamation Act 
was enacted for the purpose of reclaiming the arid lands of the West through construction of 
major irrigation projects which were too expensive and large scale for private individuals to 
develop.  See California v. U.S., 438 U.S. 645 (1978) (discussing the history and purpose of the 
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Reclamation Act as a means to provide the irrigation needed to make arid lands in the Western 
United States agriculturally productive).   

B. Contracts 

Reclamation entered into multiple contracts with individuals and irrigation districts to 
establish terms for provision of water, construction and maintenance of facilities, repayment of 
Klamath Project costs by irrigators, and other matters related to the operation of the Project.  
These contracts are perpetual: there is no opportunity for Reclamation to either renew them with 
revised terms or refuse to renew them. 

For purposes of this inquiry, generally there are three relevant contractual terms.  The 
first relevant term is the amount of water which Reclamation agreed to provide and the timing of 
its delivery.  The second such term are the liability waivers which absolve Reclamation of 
liability for water shortages.  Finally, there are the re-apportionment clauses which allow 
Reclamation to re-apportion water among users in the event of a shortage.  These clauses, as 
applicable, are discussed in relation to the four major contracts entered into to facilitate operation 
of the Klamath Project. 

The Van Brimmer contract dates from 1909 and was amended by mutual assent in 1943.  
It addresses the water rights of irrigators whose rights predate the 1905 appropriation of waters 
in the Klamath Basin by the United States and construction of the Project.  Because construction 
of the Project made it impossible for Van Brimmer to divert water in its existing manner, the 
contract is Reclamation’s agreement to provide the water to which Van Brimmer has a right 
using Project facilities.  The contract obligates Reclamation to provide 50 second/feet of water 
from April 15 through October 1 of every year.  The Van Brimmer contract does not contain a 
liability waiver or re-apportionment clause. 

The Tulelake Irrigation District contract dates from 1956, and requires the United States 
to deliver water “in such amounts as the District may demand, subject only to the limit of the 
capacity of the facilities available therefor and the amount of water required for reasonable 
beneficial use within the District.”  Contract between the United States and the Tulelake 
Irrigation District, Sept. 10, 1956, Sec. 33(a).  Section 33(b) of the contract specifies the priority 
dates of the water available to the District.  The shortage provision relieves the United States 
from liability for shortages caused by “drought” and “other causes.”  Id. at Sec. 26.  This contract 
also authorizes Reclamation in the event of such shortages to apportion water among the 
different districts that share in the Project’s 1905 priority date.  See Art. 33(c) (“In the event a 
shortage of water available from the Klamath Project arises as a result of drought or other 
unavoidable causes, the United States may apportion the available supply among the District and 
others having rights of priority equal to the rights of the District.”). 

The Klamath Irrigation District contract dates from 1954 and contains a liability waiver 
holding the United States harmless for water shortages that prevent the United States from 
delivering water due to “drought or other causes.”  Amendatory Contract between the United 
States of America and the Klamath Irrigation District, Nov. 29, 1954, Sec. 26.  The Klamath 
Irrigation District contract does not contain a re-apportionment provision.  It does not specify the 
amount of water or dates of delivery: these terms are controlled by the contracts between the 
United States and individual irrigators within the Klamath Irrigation District. 
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The Sunnyside Irrigation District contract dates from 1923 and requires the United States 
to deliver up to 2 acre/feet of water per irrigable acre per irrigation season (defined as April 15 to 
September 30) and up to 0.6 acre/feet per month.  Contract between United States and Sunnyside 
Irrigation District for construction of works and sale of water, Feb. 12, 1923, Sec. 5.  It does not 
have a re-apportionment provision; however, it does have a provision which protects the United 
States from liability for shortages in water delivery caused by “drought, inaccuracy of 
distribution, or other cause.”  Id. at Sec. 9. 

C. Other law 

The Oregon state administrative adjudication of water rights in the Klamath Basin 
resulted in the 2014 ACFFOD, which is binding pending completion of the current judicial 
proceedings in Oregon state court and issuance of a final decree.  Absent any contrary federal 
law, the United States is bound by the ACFFOD issued during the administrative phase and will 
be bound by the final decree resulting from the judicial phase.  Two water rights regarding Upper 
Klamath Lake were determined in the adjudication.  The ACFFOD has concluded that the United 
States is the owner of a right to store water in Upper Klamath Lake to benefit the separate 
irrigation rights recognized for the Klamath Project—although the ACFFOD does not determine 
“the relative rights of the KPWU [Klamath Project water users] entities and the United States to 
control or operate diversion and distribution works, including headgates, pumps, canals and other 
structures . . . and does not alter in any way the relative rights of the United States and the 
irrigation entities to control or operate the irrigation works.”  Since Reclamation is required 
under Section 8 of the Reclamation Act to follow State law, the ACFFOD’s determination is 
legally binding to the extent that it is not inconsistent with congressional directives.  In addition, 
in Klamath Irrigation District v. Oregon Water Resources Department, Case No. 20CV17922 
(Cir. Ct. Marion County), a case to which the United States is not a party, the court issued an 
Amended Opinion on October 2, 2020 that held that, as a matter of state law, OWRD must 
prevent Reclamation from releasing stored water for other than a permitted purpose by users with 
an established right, license, or permit to use the stored water in Upper Klamath Lake.  The court 
implemented this holding on October 13, 2020 by ordering OWRD “to immediately stop the 
distribution, use and/or release of Stored Water from the [Upper Klamath Lake] without 
determining that the distribution, use and/or release is for a permitted purpose by users with 
existing water rights of record or determined claims to use the Stored Water in the [Upper 
Klamath Lake].”  Those persons have been determined by the ACFFOD to be the beneficiaries 
of the irrigation rights recognized for the Klamath Project. 

The ACFFOD states that (1) the United States holds a federal reserved water right to 
fulfil the Tribes’ treaty right to a fishery for suckers, (2) confirms a time immemorial priority 
date of that right; and (3) establishes that the right consists of specific minimum levels of Upper 
Klamath Lake.  However, the ACFFOD also provides that, pursuant to a stipulation into which 
the United States and the Tribes entered, this federal reserved right cannot result in curtailment 
of rights older than 1908 until the conclusion of the entire state proceeding, including judicial 
challenges.  The United States’ storage right and the irrigators’ water rights have a 1905 priority 
date, and therefore this ACFFOD provision currently limits the United States’ ability to issue a 
call to ensure that lake levels are not depleted below the specified Tribal water right levels. 
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III.  The Bureau of Reclamation’s authority to operate the Klamath Project may be 
constrained by some of the existing pre-ESA water user contracts such that 
Reclamation may lack discretionary control over certain operations for purposes of 
ESA consultation. 

As noted above, implementation of water contracts entered into before the enactment of 
the ESA may not trigger ESA consultation if Reclamation did not retain sufficient discretion in 
the contract to take actions that could benefit listed species.  Assessment of whether Reclamation 
retained such discretion requires a case-by case, contract-specific analysis of the contract’s 
terms.  As to those contracts, Reclamation may not possess the discretionary authority to take 
action to protect listed species, and thus is not required to consult under ESA Section 7.1 

As discussed above, the 1902 Reclamation Act authorized projects for the purpose of 
reclaiming lands for agriculture and has been interpreted by memoranda from the Office of the 
Solicitor and the Commissioner of Reclamation to authorize supporting purposes, such as flood 
control and power generation.  Authority for Construction of Works to Protect Tulelake Area, 
including Coppeck Bay Lands, from Flooding – Tulelake Division, Klamath Project, Leland O. 
Graham, Regional Counsel, Office of the Solicitor (Sept. 16, 1947); Authorization of 
Construction of Certain Flood Protection Works, Klamath Project, Leland O. Graham, Regional 
Counsel, Office of the Solicitor (Oct. 8, 1948); Klamath Power Determination, Michael L. 
Connor, Commissioner of Reclamation (May 17, 2013).  The limited statutory purpose of the 
Project, when read in conjunction with certain of the contracts and other laws discussed herein, 
arguably may not impart discretionary authority to Reclamation to take action to benefit listed 
species.  Reclamation’s discretion to take action to benefit listed species may be further 
constrained by the ACFFOD.  Per the McCarran Amendment, Section 8 of the Reclamation Act, 
and other federal law, the United States must follow the ACFFOD and state law to the degree 
they are consistent with federal legal mandates.  Further analysis is needed to determine the 
relationship between the 1902 Reclamation Act, the ACFFOD, and state law to Reclamation’s 
discretionary authority.  

The pre-ESA contracts between Reclamation and the irrigators, which impose a non-
discretionary duty on Reclamation to deliver water for irrigation purposes, may negate any 
discretion to benefit listed species depending on the contract.  The contractual terms vary, but 
one, the Van Brimmer contract, specifically obligates Reclamation to deliver a specific quantity 
of water during a specific time period at a specific location.  The Van Brimmer contract does not 
contain a shortage clause or other provisions which could be interpreted to allow Reclamation to 
reduce, reschedule, or otherwise modify water deliveries.  The proscriptive nature of the Van 
Brimmer contract leaves Reclamation no discretion to take actions that could benefit listed 
species.  Without such discretion, Reclamation does not have a duty to consult under ESA 
Section 7 regarding its fulfillment of the Van Brimmer contract. 

 
1 Notwithstanding the lack of a consultation requirement pursuant to Section 7, the question of whether Reclamation 
and the water users may nonetheless face potential liability under ESA Section 9 is worthy of greater exposition than 
can be afforded in this memo.  However, in general, the Solicitor’s Office believes that Reclamation would not be 
liable for impacts to species under Section 9 if those impacts result from actions over which Reclamation has no 
discretion.  There is a strong legal argument for the proposition that if an action agency has no ability to avoid take 
because Congress has set a certain path for that agency action, then any resulting take is not attributable to the 
agency. 
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The contract with the Tulelake Irrigation District requires Reclamation to deliver as much 
water as the irrigation district demands, subject only to the capacity of the delivery system and 
the amount of water reasonably needed for beneficial use.  As noted below, the Tulelake contract 
also contains liability waiver and re-apportionment provisions addressing consequences in the 
event of a shortage.  These requirements would need to be examined to determine whether 
Reclamation lacks discretion to reduce water deliveries to the Tulelake Irrigation District to 
benefit listed species.   

The Tulelake contract contains a liability waiver shortage clause which relieves 
Reclamation of liability if Reclamation is unable to deliver the entire amount of water required 
under the contract because of drought or “other causes.”  As the NRDC court held, such a clause 
does not convey discretionary authority to Reclamation to act to benefit listed species but is 
rather a force majeure clause which shields Reclamation from liability if a drought or other event 
outside of Reclamation’s control causes a shortage.  NRDC’s holding was reached after the 
Home Builders decision and comports fully with the reasoning in Home Builders.  The Tulelake 
contract reapportionment clause allows reapportionment of water in the event of a shortage, but 
only among water users with equal priority dates to the District.  This provision too may not 
provide Reclamation with the requisite discretion to take action for the benefit of listed species 
but likely would require further analysis. 

The remaining contracts, with Klamath Irrigation District and Sunnyside Irrigation 
District, are less proscriptive regarding the amount of water and timing of deliveries than the Van 
Brimmer and Tulelake contracts and contain shortage clauses.  Reclamation may lack the 
discretionary authority to reduce or alter water deliveries under these contracts to benefit listed 
species.  However, the less proscriptive nature of these contracts arguably stands as a 
counterweight to the proposition that Reclamation lacks discretion to trigger an ESA Section 7 
consultation, and therefore would require further analysis. 

If Reclamation ultimately determines that it lacks sufficient discretionary authority to 
trigger the consultation requirement with respect to any specific contracts or other operational 
aspects of the Klamath Project, any effects attributable to those non-discretionary actions will  
need to be included in the environmental baseline, as defined by 50 C.F.R. § 402.02, in any 
consultation of the discretionary contracts or actions at the Project.  Because the consequences to 
listed species and designated critical habitat of non-discretionary actions taken pursuant to such 
contracts are included in the environmental baseline, these consequences are not part of the 
effects of the action to be analyzed in a consultation and cannot be altered through the 
consultation process.  For example, neither reasonable and prudent measures nor any reasonable 
and prudent alternatives developed during the consultation process can result in diminishment of 
the amount of water delivered pursuant to the Van Brimmer contract, nor to alteration of the 
dates of delivery or other material non-discretionary terms.  However, the effects of the 
discretionary actions will  be added to the baseline consequences in making jeopardy and/or 
adverse modification determinations, which may result in reasonable and prudent alternatives to 
the discretionary actions. 

IV.  Other authority does not detract from this analysis.  

The conclusion of this memorandum regarding the constraints imposed by the 
Reclamation Act on Reclamation’s authority may appear to run counter to the Ninth Circuit’s 
decision in National Wildlife Federation v. National Marine Fisheries Service, 524 F.3d 917, 
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928–29 (9th Cir. 2008) (“NWF”).  That decision held that agencies possess the discretion needed 
to consult when implementing a statute that provides a broad mandate to achieve a goal rather 
than the proscriptive authority of the statutes considered in Home Builders, Alaska Wilderness 
League, and WildEarth Guardians. 

The distinction between the outcome in NWF and the present analysis depends upon the 
specific language in the contracts between Reclamation and the irrigators.  By entering into these 
pre-ESA contracts, which impose a non-discretionary duty on Reclamation to deliver water for 
irrigation purposes, Reclamation arguably obviated any discretion to benefit listed species that it 
might have arguably possessed to achieve the mandates of the Reclamation Act.  The 
proscriptive nature of these contracts sets the present case apart from the situation in NWF.  NWF 
addressed ESA Section 7 compliance by the National Marine Fisheries Service in the context of 
operation of the Federal Columbia River Power System.  The Ninth Circuit distinguished Home 
Builders, writing: 

The [Home Builders] Court found [50 C.F.R. § 402.03] to be a reasonable 
resolution to the problem of an agency being unable to “simultaneously obey” both 
Section 7 and a separate statute which expressly requires an agency to take a 
conflicting action.  [Home Builders, 127 S. Ct.] at 2533–34.  We do not face this 
problem here, however, because in the present case, Congress has imposed broad 
mandates, rather than directing the agency to take specific actions, and the agencies 
are perfectly capable of simultaneously obeying Section 7 and those mandates. 

 524 F.3d at 928.  Here, some of the proscriptive contracts by which Reclamation meets the 
mandate of the Reclamation Act to reclaim lands for agriculture arguably prevent Reclamation 
from simultaneously obeying Section 7 and meeting its contractual obligations.  As to those 
contracts, Reclamation thus lacks the discretionary authority to take action to benefit listed 
species.  Without that discretionary authority, Reclamation’s proposed operation must comply 
with the contract, and the consequences to listed species from doing so do not constitute effects 
that are attributable to the operation of the project.  

The general premise underlying the Ninth Circuit’s decision in Klamath Water Users 
Protective Ass’n v. Patterson, a portion of which broadly held that the Klamath Project is subject 
to the ESA, is also consistent with the direction in this memorandum.  204 F.3d 1206 (9th Cir. 
1999).  As a general matter, this case stands for the simple proposition that Reclamation must 
meet the requirements of the ESA, as all federal agencies must.  However, in doing so, 
Reclamation must develop its future operations in a manner that is consistent with more recent 
regulatory changes and case law.  Patterson predates the Supreme Court’s decision in Home 
Builders and the Supreme Court’s direction that ESA Section 7 is not triggered where any 
agency lacks discretionary authority or control over an action.  Thus, Patterson does not perform 
a searching inquiry into the extent of Reclamation’s discretion at the Klamath Project, nor does it 
conduct a detailed analysis of the contracts between Reclamation and the irrigators.  Reclamation 
can meet both the general premise enunciated by Patterson and the application of Section 7 to 
only discretionary actions mandated by Home Builders and regulation by conducting the detailed 
reexamination of the parameters of Reclamation’s discretionary authority described in this 
memorandum and adjusting its consultation accordingly. 

Finally, in 1995, the Regional Solicitor for the Pacific Southwest Region issued a 
memorandum addressing water rights in the Klamath Basin.  In 1997, a second memorandum 
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was issued jointly by the Regional Solicitors for the Pacific Northwest and Southwest Regions to 
address a letter from an Assistant Attorney General for the State of Oregon which had made 
assertions contrary to the rights asserted by the United States.  These memoranda addressed, 
among other things, the applicability of ESA Section 7 consultation to the Klamath Project 
operations.  But they did not address the more recent precedents, including the Supreme Court’s 
2007 decision in Home Builders.  To the degree that these memoranda conflict with this analysis, 
they are hereby withdrawn. 

 
V. Conclusion 

 
In Home Builders, the Supreme Court acknowledged that reading ESA Section 7 to apply 

to all agency actions would implicitly repeal statutes with conflicting mandates, that such a 
reading was not required by Section 7 itself and ran contrary to the prohibition on implicitly 
repealing statutes, and that agency regulations implementing Section 7 resolved this issue by 
establishing that Section 7 applies only when an agency possesses discretionary authority to act 
to the benefit of listed species.  Likewise, the consequences to listed species or their habitat that 
flow from carrying out a non-discretionary action are effects to be included in the environmental 
baseline. 

Reclamation’s Klamath operations is governed by numerous water contracts.  The degree 
to which Reclamation’s discretion is constrained varies depending on the terms of the specific 
contract.  The Van Brimmer contract presents strong circumstances for concluding that 
Reclamation lacks any discretion to implement the contract in a way that could benefit listed 
species, and therefore is not required to consult on any aspect of its implementation of the 
contract.  For the Tulelake contract, the only possible source of discretion is the shortage clause.  
Under the accurate post-Home Builders interpretation of the liability waiver clause, as embodied 
in NRDC, the clause is a force majeure clause that does not impart discretionary authority for 
Reclamation to act to benefit listed species.  Further analysis of the reapportionment clause may 
also dictate that it does not provide Reclamation with sufficient discretion to trigger consultation.  
Similarly, while the contracts with the Klamath Irrigation District and Sunnyside Irrigation 
District impose less proscriptive requirements on Reclamation, the contracts should be examined 
to determine whether in light of Home Builders and other recent precedents whether Reclamation 
lacks the requisite discretionary control to consult regarding these contracts. 

In light of the foregoing analysis, when developing its proposed operations for the 
Klamath Project, Reclamation should evaluate the contracts in light of the above-discussed 
principles and  determine whether any portion of water in the Klamath Project is subject to 
nondiscretionary contract terms and include any effects attributable to the deliveries of such 
waters in the environmental baseline as part of any ESA consultation.  To the extent other water 
users have competing or conflicting claims, relevant allocations shall be determined in 
accordance with this analysis until any final Klamath adjudication or any other relevant judicial 
order or determination.  

 
Concur ________      Do Not Concur ________ 

 
______________________________________  _______________ 
Daniel H. Jorjani, Solicitor     Date 

x
Daniel H. 
Jorjani

Digitally signed by Daniel 
H. Jorjani 
Date: 2020.10.29 
10:24:34 -04’00’

10/29/20
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United States Department of the Interior
OFFICE OF THE SOLICITOR

Washington, D.C. 20240

January 14,2021

Memorandum

To:

From:

Subject:

P

Secretary

Solicitor

Use of Water Previ

a’

o rity for Satisfaction of Downstream Rights

e Solicitor’s Office has been undertaking aursuant to your November 12, 202

thorough review ofthe Klamath Project ("Project") contracts and relevant legal authorities that

guide the Bureau of Reclamation’s (Reclamation’s) discretion in the operation ofthe Project, in

parallel with Reclamation’s effort to prepare a reassessment document. ln doing so, the

Solicitor’s Office identified tribal water rights as being an impo(ant threshold issue in

determining which Project operations can be placed in the environmental baseline, and advised

Reclamation that Ninth Circuit and Federal Circuit courts have viewed tribal water rights as

being generally senior to irrigation rights connected to the Project. Reclamation does not dispute

the existence or priority oftribal water rights, but has requested input on whether water

previously stored in priority can ever be released lor satisfaction olunquantified, downstream

federally reserved water rights held by the Yurok and Hoopa Valley Tribes (hereinafter

collectively refened to as "the Yurok and Hoopa Tribes").

This memorandum addresses fiat question and ultimately concludes that water previously

stored in priority is not available for satisfaction of downstream federally reserved water rights,

and is instead bound by the terms of the Klamath Basin Adjudication ("KBA").

I. Baclqlgund

As noted by the federal courts, "[s]everal constraints [in the operation ofthe Klamath

Project] force Reclamation to walk a water-management tightrope in dry years." Kandto v.

United Stares,l45 F. Supp. 2d 1192,1197 (D. Or. 2001) (intemal citations omitted).

Reclamation’s management is made more difficult "because the Upper Klamath Lake is

relatively shallow and, therefore, the Klamath Project’s storage capacity is limited." Pacfc
Coast Federdtion of Fishermen’s Ass’ns v. U.S. Bureau of Reclamation, 138 F. Supp. 2d 1228,

1231 (N.D. Ca. 2001) (hereinafter "Pacific Coast;’).

The issue is further complicated by the fact that Endangered Species Act (ESA)

compliance and tribal trust compliance have historically been conflated in the operation ofthe

Klamath Project. Put differently, in the absence ofquantified tribal water rights, the United

States has taken the position that ESA compliance serves as a proxy for its minimum duty to the

tribes because that tribal water right "cannot [be] any less than the quantity that would have been

needed to avoid reducing appreciably the likelihood of . . . the survival of these same fish." Baley

v. Unired States,l34 Fed. Cl. 619,672-73 (2017) ("Baley I’) (noting that ESA compliance and

tore

I
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the unique tribal trust requirements in the operation ofthe Klamath Project are "essentially a

similar standard.") (internal citations omitted). But in reality, ESA compliance and tribal trust

obligations are legally distinct.

There are-in effect--distinct categories of tribal water rights in connection with the

Project: the Klamath Tribes’ right to certain lake levels in Upper Klamath Lake ("UKL"), and

the Yurok and Hoopa Tribes’ in-stream flow rights for the Klamath River. The Klamath Tribes’

rights to water levels in UKL have been quantified under McCarran Amendment proceedings in

Oregon, and are not at issue for purposes ofthis memorandum The Yurok and Hoopa Tribes’

in-stream rights-while clearly identified by fte federal courts-have not been fully quantified

by an adjudication or enacted settlement.

In order to fully appreciate the issue presented here, it is necessary to briefly examine the

relationship between the tribal rights, and their impact on Project operations as described by the

federal courts.

Tribal water rights on the Klamath were first recognized in the Adair litigation. See

Unitedstatesv. Adair,723F.2d 1394 (9th Cir. 1983). There, the Ninth Circuit affirmed a

district court determination that the Klamath Tribes had reserved on-reservation hunting and

fishing rights upon establishment of the Reservation. Id. at1398. The cou( held that those

rights carried with them federally reserved water rights to support the tribat fishery. Id.al1414.
Further, because treaty rights are not "a grant ofrights to the Indians, but a grant ofrights from

them-a reservation of those not granted," the priority date for those reserved water rights

predated the establishment of the reservation and were set at "time immemorial."l Id. at 1413-

14 (quoting (Jnited States v. ll/inans,198 U.S. 371, 381 (1905).

As mentioned above, these rights have since been administratively adjudicated and

quantified, as part of the Klamath Basin Adjudication ("KBA") in Oregon, which culminated in

the Amended and Corrected Findings of Fact and Order of Determination ("ACFFOD"). The

ACFFOD, inter alia, quantifies the Klamath Tribes’ federally reserved water rights, and "thus,

the Klamath Tribes have a legally enforceable federal right to maintain streamflow levels as

quantified." Hav,kins v. Bernhardt,436 F. Supp. 3d241,251 (D’D.C. 2020). Accordingly,

Reclamation must operate the project such that UKL lake levels satisfu the Klamath Tribes’

quantified, senior right.2

The Yurok and Hoopa Tribes also have federally reserved water rights connected to the

establishment of their reservations. Like the Klamath Tribes, the origin of those water rights is

in reserved fishing rights, recognized at the establishment oftheir reservations. See Pqrravano v.

Babbitt, 70 F.3d 539 (gth Cir. 1995).

I put another way, the treaty recognized rights that had been exercised by the Klamath Tribes pre-European contacl

and promised not to lrnpair those rights. Thus, unlike other treaties whose purpose was to provide agricultural land

in eichange for cession oftraditional hunting and fishing grounds, the Klamath Tribes retained those rights, and thus

priority dite for the Klamath Tribes’ water rights necessarily was prior to treaty execution, and thus described as

"time immemorial." Adair,723 F.2d at 14l3-14.
? Due to a stipulation signed by the Klamath Tribes, United States, and koject water users, this senior right will not

be enforced igainst the Project until the KBA is complete. So, Reclamation has not yet had to actually operare the

Project to satisry these UKL levels.

2
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Courts have considered oll tribal rights the UKL rights held by the Klamath Tribes and

the in-stream rights held by the Yurok and Hoopa Tribes-as being generally senior to any other

water rights connected to the Project. See Baley v. United States, 942 F .3d 1312, 1322 (Fed. Cir’

2019) ("Baley Il’). But, unlike the Klamath Tribes, the Yurok and Hoopa Tribes water rights are

unquantified. Thus, while Reclamation has clear direction as to how to satisfo the federally

reserved water rights held on behalfofthe Klamath Tribes, it does not have as specific direction

as to how to satisry the rights ofthe Yurok and Hoopa Tribes.3

Reclamation’s obligations with respect to the Yurok and Hoopa Tribes is of critical
importance to the review process directed in the Secretary’s Letter because it guides whether

Reclamation can consider any stored water as unavailable for satisfaction of federally reserved

water rights, and thus only available for distribution to water users under Oregon law.a

II. Use of Stored Water for Satis faction of Unquantified Downstream Rights

Three critical facts guide whether use of water previously stored in priority is subject to

release for satisfaction ofthe Yurok and Hoopa Tribes’ water rights: (l) the Yurok and Hoopa

Tribes’ water rights are currently unquantified; (2) Reclamation has some degree of discretion to

determine how best to satisfu its trust obligations absent quantified water rights; but (3) that

discretion is not unbound, and Reclamation is subject to the terms of the KBA.

As an initial matter, it is worth re-emphasizing that federally reserved water rights

connected 10 the Yurok and Hoopa Tribes’ respective reservations exist specifically to maintain a

fishery reserved to tribal members upon establishment of the reservations. Parravano, T0 F.3d at

546. Therefore, the measure of water required to satisf the tribal water rights is necessarily

dependent on the heatth of the fishery, and the needs of the fish.5 But, at its heart, the water right

is a non-impairment right-i.e., the Tribes are entitled to prevent junior upstream diverters fiom
reducing the flow ofthe river to the exlent doing so is necessary for the protection ofthe tribal

water right. See ld

And while courts have clearly recognized the existence and seniority of the Yurok and

Hoopa Tribes’ federally reserved water rights, those rights have not been quantified, and no court

has considered Reclamation’s trust obligation to fulfill those rights post-KBA or, even pre-KBA,

independently from Reclamation’s duties to the Klamath Tribes and its obligations under the

ESA. Finally, and most importantly, no court has squarely analyzed whether the Yurok and

Hoopa Tribes are entitled to the release of water previously stored in priority to supplement the

Klamath River beyond that which would have been historically available, absent Project storage.

For that reason, there is sufficient authority to support an argument that Reclamation’s

trust responsibility does not compel it to release Project water in excess ofthat which would have

been naturally available, absent the project.

3 To emphasize, there is no debate as to whether Reclamalion has a duty to satis! the federally reserved water rights

of the iurok and Hoopa Tribes, or their relative priority. Rather, it is the lack of quantification of those rights and

their interaction with the Project that raises the issues presented in this memorandum.
{ This, in tum, guides the scope of ESA consultation, which was the subject of the Lener.
5 Thus, it is unsurprising that courts have historically condoned Reclamation’s praclice ofusing ESA consultation as

a prory for determining its tribal trust responsibilities. SeeBolq’1,134Fed.Cl.at673.

t
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Courts have routinely recognized Reclamation’s broad discretion in determining how best

to satisfr "diverse, and often competing, demands for Project water." Kandra, 145 F. Supp.2d

at I 196. And while it is true that the courts have emphasized that tribal trust and ESA

requirements are generally superior to water rights arising under water delivery contracts,

Reclamation does have discretion in determining how it satisfies those superior obligations, in

the absence of specific quantification.

To emphasize, the litigation in Baley, Kandra, and Patterson involved, inter alia, rhe

reasonableness of Reclamation’s position that its trust responsibility was satisfied through ESA

compliance in the absence of specific quantification. For example, in Baley II, the Federal

Circuit discussed at length the fact that the "no jeopardy" standard under the ESA was

presumptively less protective of the tribal fishery than the "moderate living" standard to which

the tribes were likely entitled. 942 F.3d 1336-37. Nonetheless, the Baley II court held that ESA

compliance served as a valid proxy for then-unquantified tribal trust requirements, and noted that

"[w]hether the Tribes would have had a separate cause ofaction against the United States had the

Bureau no1 complied with the ESA is not before us." ld. at 1341.

Baley is one of many cases that upheld the reasonableness ofthe 2001 Operations Plan

and actions taken under it, even though the Yurok and Hoopa Tribes alleged that operations

under the plan violated Reclamation’s trust obligations. For example, the Yurok Tribe asserted

that Reclamation’s failure to supplement Klamath River flows under the Operations Plan

violated the trust responsibility because low river levels contributed to a large fish die-off in

2002 that adversely affected their federally reserved right to the fishery. See Pacific Coast

Federation of Fishermen’s Ass’nv. United States Bureau of Reclamation, Civ. No. C 02-02006

at 1-2 (N.D. Cal. March 8,2005) (hereinafter "PCFFA"). The court disagreed, holding that

because there was no quantified water right that Reclamation had failed to deliver, there was no

"specific duty" Reclamation had violated by failing to supplement flows at the request of the

Tibe.6 Id. at 17. Put another way, there was no specific quantity of water-independent of the

appticable Biological Opinion and Operations Plan-that Reclamation was required to deliver.

Id. Agah, under the Operations Plan, Reclamation had used ESA compliance as a proxy for
tribal trust obligations.

Read together, these cases squarely frame the bounds of Reclamation’s discretion with

respect to the Yurok and Hoopa Tribes. On the one hand, Reclamation is clearly obligated to

prioritize tribal water rights over otherjunior water rights connected to the Project, but on the

other, absent a specific quantification ofthe tribal water rights, Reclamation necessarily has

some degree of discretion to decide how best to satisft those rights. In other words, until the

rights ofthe Yurok and Hoopa Tribes are quantified, there is no definite quantity of water

Reclamation must provide, though Reclamation is obligated to ensure the Tribes receive

sufficient water to exercise their federally reserved fishing rights.

6 This is not to say that Reclamation’s tribal trust obligations require nothing but compliance with generally

applicable statutes. Tribal trust requirements are substantive and require Reclamation to operate iis project so as to

satisry senior tribal rights before those ofany junior appropriator.

4
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Therefore, considering the above. Reclamation must determine how best to satis$ its

trust obligation to the Yurok and Hoopa Tribes, who hold senior, but unquantified, rights on the

Klamath River.

Reclamation satisfies that trust obligation by providing water that would be available in

the tribal fishery, absent the project.T Project storage, then, would be delivered pursuant to

Reclamation’s other obligations, and most importantly, the ACFFOD. Therefore, water

previously stored in priority would not be available to draw upon to supplement the natural flow
of the river.

This position neither rejects the existence and priority ofthe Yurok and Hoopa Tribes’

water rights, nor allows any other water user connected to the Project to take any water from the

tribal share. The Yurok and Hoopa Tribes would only be barred from calling upon water

previously stored in priority-water that would not exist absent the Project-to supplement

natural flows.

u Storage in Westeru llaler Low

Not only would this position be a permissible construction ofthe Tribes’ as-yet-

unquantified water rights, but it would also be harmonious with Westem water law generally

(and Oregon law specifically), as well as federal Reclamation Law.

The Bureau of Reclamation was established specifically to assist development of Westem

water by using Congressionally appropriated funds to construct large-scale storage projects that

state or local entities might not be able to take on independently. As a benefit, those state and

local entities receive water that otherwise would not exist for irrigation and other purposes.

Water users enter into contlacts to "pay back" the price ofthe project in exchange for access to

the water facilitated by the Project.

Accordingly, in Section 8 of the Reclamation Act, Congress directed that Reclamation

disperse water in accordance with state law. 43 U.S.C. $ 372. And while subsequent federal

laws sometimes provide Reclamation with duties that conflict with state water law, in the

absence of a specific federal conflict, Reclamation still must operate its projects in comity with

state water law. California v. United States,438 U.S. 645,670-71 (1978).

Accordingly, courts-including the U.S. Supreme Court-have historically recognized

that water previously stored in priority under state law is not available for release to downstream

water users with unquantified water rights, or water rights dependent on natural flow. See, e.g,

Nebraska v. l/yoming,325 U.S. 589,639-40 (1945) (declining to include storage from

Reclamation Act facilities in an equitable apportionment, noting "if storage water is not

segregated, those who have not contracted for the storage supply will receive at the expense of
those who have contracted for it a substantial increment to the natural flow supply ").

7 Currently, decisions on when to bypass inflow to the Klamath River or deliver it to either the Project or

into storage in UKL are guided by the 2018 Biological Opinion as amended by the Interim Operations Plan. This

memorandum does not address any current operations criteria, but rather focuses on the legal distinction between

natural flow and water previously stored in priority as it relates to unquantified downstream liShts.

5
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There is no source of law, federal or state. that directs Reclamation to release Project

storage-which has now been adjudicated under the KBA-to the Downstream Tribes. And
while the Downstream Tribes could have asserted storage rights in the KBA, no such rights were

asserted.8 Baley 1,134 Fed. Cl. at 679.

Reclamation has a right, as determined by the ACFFOD, to store water in UKL. Once

stored pursuant to Oregon law, Reclamation is significantly constrained in its discretion to

release that water for any purpose other than that which is directed by the ACFFOD.e In the

absence ofany federal law to the contrary (including a quantified Indian water right),

Reclamation cannot use its discretion 1o call upon water previously stored in priority.

Therefore, release of water previously stored in priority would be a violation of state law

with no specific federal authority to j ustify it. Because that would run counter to Section 8 of the

Reclamation Act, a reasonable interpretation of Reclamation’s current duty to the Downstream

Tribes is that it must provide natural flow, but not Project storage, in the absence of a quantified

right or some other source of federal law that specifically conflicts with the State’s cunently
controlling disposition on storage.

b. Distinclions from Pasl Klamath Cases

The critical distinguishing factors between what Reclamation is proposing here and a/i of
the past cases conceming the Klamath Project are: (1) all ofthe Klamath-specific cases that

analyze tribal water rights and their relation to Project water dealt with operations plans that

conflated ESA and tribal trust responsibilities; and (2) those operations plans were in place prior

to issuance of the ACFFOD.

As stated above, the Yurok and Hoopa Tribes unquestionably have reserved water rights

in the Klamath River, and those rights are indeed senior to all but perhaps the Klamath Tribes.r0

However, in part because those rights have never been quantified, Reclamation must decide how

to satisfr those rights though the operation of the Project without the aid of specific target flows,

water level targets, or other any other specific operating criteria.ll

As also indicated above, until the issuance ofthe ACFFOD, all tribal rights were

determined by proxy through ESA compliance. The Kandra, Palterson, and -Baiey courts all
permitted such an arrangement, but specifically noted that Project water rights were being

actively adjudicated inthe KBA. See, e.g., Klamath ltater Users Protective Ass’nv. Pstlerson,

204 F.3d 1206,l2l4 fn.3 (9th Cir. 1999). In other words, with respect to tribal water rights, the

ESA served as a proxy in the absence of otherwise qua irted rights.

8 This does not mean, however, that they cannot assen such rights in the future. As the -Balsy / court noted,

"[a]lthough reserved rights can be adjudicated by state bodies, and the [Tribes] could have submitted claims to the

IKBA] ... their failure to do so did not afec, the existence or nqture oftheirfederol resemed rights." Baley 1,134

Fed. Cl. at 679 (emphasis added).
e To note, the ACFFOD also controls lake levels Reclamation must maintain for the Klamath Tribes.
ro Their priority date may also be "time immemorial," but their righs are at least as old as the establishment oftheir
reservations. See Baley 1,134 Fed. Cl. at 670.
rr As noted above, operations are currently guided by the 2018 Biological Opinion as amended by the Interim

Operations Plan.

6
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Thus, the operation ofthe Klamath Project is subject to additional constraints now,

compared to the time at which those cases examined it. The KBA, when final, will have fully
adjudicated the vast majority ofthe rights at issue in the line ofcases described above the

major exception ofcourse being the rights held by the Yurok and Hoopa Tribes.12

Therefore, reliance on those cases for anything other than use of ESA compliance as a

project-wide proxy for unquantified tribal water rights during the pendency of a general stream

adjudication stretches them beyond their own terms.

That is also important context to consider in light ofthe United States’ opposition to the

stored water argument, which was made by Project water users at multiple points in the cases

described above. While it is true that the United States opposed a view that Project storage was

unavailable for satisfaction of federal responsibilities as a whole and during the pendency of the

1(Bl, it has never made the argument that do*nstream, unquantified rights are entitled to water

previously stored in priority under the terms prescribed by state law in the ACFFOD.

That is true even of the United States’ April 2020 filing in the KBA, opposing a

challenge to the ACFFOD’s quantification of the Klamath Tribes’ right to specific water levels

in UKL (hereinafter "Opposition Brief’). There, in defending a quantified tribal water right

under the KBA, the United States argued that the Klamath Tribes were necessarily entitled to

storage in UKL to satisfr the Tribes’ quantified water right. See Opposition Brief at 6zl-75.

But, again, taking the position that a specific federal responsibility-there a quantified

federally reserved water right----�ntitles the United States to use storage when it otherwise might

conflict with state law is materially different than taking the position that a non-specific federal

responsibility-i.e. an unquanti/ied federally reserved water right----entitles the United States to

release storage in conJlict with state law. As stated above, that is a key fact that marries federal

and state law under Section 8 of the Reclamation Act. Therefore, Reclamation’s position with

respect to water previously stored in priority is not inconsistent with either the April 2020

Opposition Brief, or any of the Klamath-specific case law in which storage was previously

raised. It is also faithful to traditional Westem water law, and fully consistent with

Reclamation’s trust obligation to the Yurok and Hoopa Tribes, who have senior rights to natural

flow from the Klamath River overjunior upstream diverters.

III. Conclusion

For the reasons expressed herein, Reclamation’s trust obligations to the Yuok and Hoopa

Tribes require it to provide the Tribes with the full benefit of natural flow of the Klamath River

to the extent necessary to satisfu their federally reserved water rights ln the absence ofa
specific, quantified water federally reserved water right, or other specific federal law, however,

water previously stored in priority is bound by the ACFFOD and should be released in

accordance with its terms.

rr They were not required to panicipate in the KBA, and their non-participation did not affect the existence or nature

oftheir rights. Quanlification ofthe Tribes’ water rights could change the analysis here.

7
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United States Depa(ment of the Interior
OFFICE OF THE SOLICITOR

Washington. D.C. 20240

January 14,2021

Memorandum

To:

From:

Subject:

Solicitor

Analvsis of Klamath
accordance with the Novem

S

a

to determine discretionary authority in
20 Letter ofthe Secretary ofthe Interior

Pursuant to the direction given in your November 12,2020,letter, I provide the following
analysis ofcontracts between the Bureau of Reclamation (Reclamation) and water users and

associated entities which receive water through the Klamath Project. This analysis focuses on

the degree ofdiscretionary authority provided by the contracts to Reclamation. As discussed in
the SOL October 2020 Memorandum, if a contract provides Reclamation with discretionary

authority to take action that could benefit species listed under the Endangered Species Acl
(ESA). Reclamation must consult under ESA Section 7 on the impacts of that action. However,

if a contract does not provide discretionary authority, Reclamation must include the impacts of
the action in the environmental baseline ofthe consultation.

This memorandum is intended to implement the direction given in the Secretary’s Letter

and (2) inform Reclamation as it proceeds in accordance with the guidance provided by the

Rectssessment of IJ.S. Bureau of Reclamation Klamath Project Operotions to Facilitate
Compliance with Section 7(a)(2) of the Endangered Specles lcl (Reassessment) and, in
particular, Seclion 5.1.5 Coordinating Project Diversiors. This memorandum incorporates by

reference the analysis contained in the SOL October 2020 Memorandum.

Introduction and Identification of Kev Clauses

In accordance with the Reassessment, Reclamation must address contractual provisions

as part of the consultation on overall Project operations and allocation of water. The portion of
the consultation which involves the contracts affects only the water allocated to the Project.

SOL has identified six types of contractual provisions which have the potential to either

impart discretionary authority or constrain the discretion of Reclamation in ways which could

aflect ESA listed species. These provisions are (l) liability waivers; (2) provisions addressing

beneficial use to determine the amounts of water delivered under a contract and the dates of
delivery; (3) the total amount of water which a contract obligates Reclamation to provide per

year or irrigation season; (4) the total amount olwater which a contract obligates Reclamation to

provide per month; (5) the dates of delivery; and (6) reapportionment clauses.

trac
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For contracts which do not impart discretionary authority, and which are therefore

included in the environmental baseline. the contracting parties other than Reclamation may still
be subject to the ESA Section 9 take prohibition. Sierra Club v. Babbitt,65 F.3d 1502(9sCir.
1995). Furthermore, whether Reclamation possesses discretionary authority in contract

implementation does not affect the underlying water rights ofthe parties to the contract or other

entities.

Between 1908 and 1972, Reclamation, acting through and on behalfofthe Secretary,

entered inlo over 150 perpetual contracts with district entities and individual landowners to
provide water from the Project for irrigation and related purposes, in exchange for payment of
Project costs and other conditions. In total, Reclamation’s perpetual contracts for water from the

Project (Upper Klamath Lake [UKL], Klamath and Lost River, Clear Lake and Gerber
reservoirs) cover 204,239 irrigable acres, including portions of Lower Klamath and Tule Lake
NWRs. In addition, there are portions ofthe Project that are not served under a perpetual water

contract (Temporary Water Contracts).1

Water supply contracts for the Project fall into one olthree categories. In some cases,

these contracts encompass lands for which the owners claimed non-federal water rights that
predated the Project and which rights were folded into the Project water supply through contract.
Those types of contracts are generally called "settlement contracts." In other situations,
Reclamation only agreed to deliver water to a specified point, and the contracting entity or
individuat was then responsible for constructing and operating the non-federal facilities
necessary to convey the water to its intended place ofuse. Those types of contracts are generally

called "Warren Act contracts." Lastly, in some cases Reclamation constructed all the works
necessary to deliver the water to its intended place of use, in which case the contracts are called

"repayment contracts."2 All three types ofcontracts are included in the general term "water
supply contracts."

II. Discussion of Key Clauses

I . Liability waivers

Most contracts between Reclamation and Klamath Project water users contain a liability
waiver with language similar to Article 9 ofthe Sunnyside lrrigation District contract (lLR-l74 -
1922-10-24): "On account of drought, inaccuracy of distribution or other cause, there may occur

at times a shortage in the quantity of water provided for herein, and while the United States will

I Under Ninth Circuit case law, consultation is required for non-perpetual contracts. Nat. Res. Defense Council v.

Jewell,’],49 F.3d 776, 785 (9’t’ Cir. 2014).
2 A subset ofrepayment contracts are contracts, such as the November 29, 1954 contract with the Klamath Irrigation

Districl, ransfer works constructed by Reclamation to the contracting entity, which then assumes Reclamation’s
responsibilities for operating and maintaining the works, delivering water, and collecting charges. The status ofa
contract as a transferred works contract does not affect Reclamation’s discretionary authority since the contracting

entity is bound by federal law and regulations (Anicle 6) and assumes the contractual obligations ofthe United
States (Article l3), and because Reclamation maintains ultimate control over the transferred works through its

reservation ofthe right to resume operation ofthe transferred works ifthe connacting entity violates any contractual

provisions (Anicle 2l ).

2
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use all reasonable means to guard against such shortages, in no event shall any liability accrue

against the United States, its officers, agents or employees, for any damage, direct or indirect,

arising therefrom, and the payments due hereunder shall not be reduced because ofany such

shortage."

As discussed in the SOL October 2020 Memorandum, these are force-majeure clauses,

similar to the one which the court in Natural Resources Defense Council v. Norton,236 F. Supp.

3d 1198 (8.D. CaL.2017) found insufficient to trigger the Section 7 consultation obligation. The

first part delineates the events which could prevent the United States from fulfilling its
contractual obligation to deliver water. The remainder of the clauses commit the United States to

taking reasonable measures to avoid shortage and absolve the United States from tiability should

a shortage arise notwithstanding those measures. The structure ofthe clauses as a single

sentence indicates that each must be read as a whole. The plain language of the clauses as a

whole focuses on protecting the United States from tiability if drought, inaccuracy of
distribution, or other causes create a shortage which prevents the United States lrom delivering

the amount of water required under the contract, not on authorizing the United States to alter the

amount of water when the United States is trying to meet another priority.

Because these liability waivers do not authorize the United States to alter the amount of
water delivered, they do not provide sufficient discretion for Reclamation to consult.

2. Beneficial use

Section 8 ofthe Reclamation Act of 1902 dictates that "[t]he right to the use of water

acquired under the provisions of this Act shall be appurtenant to the land irrigated. and beneficial

use shall be the basis. the measure, and the limit of the right."3 43 U.S.C. $ 372. All Klamath

Project water contracts were executed pursuant to the Reclamation Act of 1902, as stated in the

preambles to the contracts, including those contracts that also expressly reference the Warren

Act. While many olthe Ktamath Project contracts give inigation districts the right to divert as

much water as is necessary for beneficial use on the irrigable lands they serve, the fact that the

contracts were executed pursuant to the Reclamation Act of 1902 necessarily means that the

provisions of the Act, including Section 8, govem the contracts.

Generally speaking. "state law govems the distribution of water from federal projects

unless Congress expresses a different approach." ,licarilla Apache Tribe v. United Stqtes,657

F .2d 1126,1 133 ( loth Cir. l98l ) (citing California v. United Stotes, 438 U.S. 645 (1978)). Thus.

3 The remainder of Section 8-now codified at 43 U.S.C. $ 383-states: "Nothing in this Act shall be construed as

affecting or intended to affect or to in any way interfere with the laws ofany State or Territory relating to the

control, appropriation, use, or distribution ofwater used in irrigation, or any vested rights acquired thereunder, and

the Secretary ofthe lnterior, in carrying out tle provisions ofthis Act, shall proceed in conformity with such laws,

and nothing herein shall in any way affect any right ofany State or ofthe Federal Govemment or ofany landowner,

appropriator, or user of water in, to, or fiom any interstate stream or the waters thereof." Couns have interpreted the

languige conceming interstate streams as a disclaimer-that lhe Act in no way was intended to affect the disposition

of i;terstate s$eams, and that "the matter be left just as it was before [the passage of the Act.]" Srate of Wyoming r’

Srate of Colorado,259 U.S. 419, 463 (1922) vacated on other grounds by State of lV1’oming v. St(lte of Colorado,

353 U.S.953 (1957). Section 8’s primary purpose, though, isto require the use and dislribution ofwaler to be

carried out in accordance wilh state law, absent specific contrary federal law.

J
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unless Congress expresses an intent to supplant state law with respect to distribution from a

particular Reclamation project, the concept of"beneficial use" is set by state law. Seeid.;see

also llnited States v. Alpine Land & Reservoir Co., 697 F.2d 85 I , 854 (9th Cir. 1983)

("beneficial use itself was intended to be govemed by state law.").

Beneficial use is not static. Rather, "[i]t is settled thal beneficial use expresses a dynamic

concept,whichis’avariableaccordingtoconditions."’AlpineLand&Reservoir,697F.2dat
857 (intemal citations omitted). Thus, the exact quantity of water necessary to satis$ beneficial

use can-and presumably will -change over time. See id Perhaps unsurprisingly, then,

disagreements as to how much water is required to satisff "beneficial use" are not uncommon.

See, e.g., id. (challenging the District Court’s determination of 3.5 acre-feet-per-acre for

bottomland farmers, and 4.5 acre-feet-per-acre for benchland farmers). Regardless, as stated

above, the question ofhow much water is necessary to satisfu beneficial use is a factual question,

determined by state law. See, e.g.,Jicarilla Apache,657 F.2d at ll33 (’.the determination of
beneficial use is a question offacl.").

Therefore, the Klamath Project contracts that obligate Reclamation to provide sufficient

water for beneficial use seem to provide Reclamation with very little discretion. Those confacts,

in effect, set both a ceiling and a floor on the amount of water each contracting party is entitled

to take from the Project----enough to satisfo beneficial use, under Oregon law. While

Reclamation does have considerable authority under some contracts 10 re-apportion water in

times of shortage, for example, i1 does not have the discretion to adjust the amount required to

satisff "beneficial use" when that is the measure ofthe right in a given contract.

In Nalural Resources Defense Council v. Norlon,lhe Eastem District of Califomia

examined, inter alia, Reclamation’s discretion to modifo water deliveries on executed contracts

based on its own "beneficial use" determinati on. 236 F. Supp. 3d I I 98, 1224-25 (E.D. Cal

2017). lnthe contracts at issue in that litigation, Reclamation was similarly obligated to deliver

suffrcient water to satisff beneficial use.a ,ld Plaintiffs argued that because beneficial use is not

static, and because it "requires consideration of ’altemative uses of the water’ which is ’variable

according to conditions,"’ Reclamation had discretion to change "quantities and allocations in

light of current conditions and competing uses for the water." 1d at 1225 (intemal citations

omitted). But the court disagreed. It noted that "[e]ven assuming that Reclamation has the

authority to determine whether a particular use is beneficial, nothing [in the contract] suggests

Reclamation may adjust contract quantities based on a beneficial use determination made after

contract execution." That was so even though the contract itself did not define beneficial use as

any particular amount of water. See generally id In other words, even though the court

recognized that the amount required to satisff beneficial use could theoretically change over

time, the contract still obligated Reclamation to deliver that quantity-whatever it was-

l The full proyision at issue read: "During the lerm ofthis Settlement Contract and any renewals thereof[] it shall

constitute full agreement as between the United States and the Contractor as to the quantities ofwater and the

allocation thereofbetween Base Supply and Project water which may be diverled by the Contractor Iiom its Source

of Supply for beneficial use of the land shown on Exhibit B from April I through October 3 l. which said diversion.

use, and allocation shall not be disturbed so long as the Confiactor shall fulfill all of its obligations hereunder." 1d

4
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5 Ofcourse, the contract language varies, and this memo is only concemed with those that enlitle inigation districts

to divert enough water to satisry beneficial use.
6 Indeed, in the Klamath Project, all ofthe water being delivered is Project water (as opposed to non-project water

apportioned by the state under state law), and therefore Reclamation does make this determination. Ofcourse, as

this memo explains, that determination is nonetheless guided by state law.
? The "availability" determination is a separate issue and is the subject of part II ofthis memo.
8 This is, indeed, part ofa beneficial use determination. Some contracts contain amendments, for example, changing

the determination of irrigable acres, which would necessarily change the amount ofwater needed to satisfy

beneficial use.
e This is a wholly separate determination, however, from a determination that the tract could use the water, but that

the water could be ,erler used elsewhere. See NRDC,236 F. Supp. 3d at 1225.

5

notwithstanding a hypothetical determination that the water could be better used elsewhere. See

id.

There is a colorable argument that the contracts at issue in NRDC are materially different

than those under review in the Klamath Project. First, as the NXDC court noted, the contracts at

issue in that case were settlement contracts which contained clauses that specified that

"allocation shall not be disturbed ’ during the life ofthe contract. See id Second, and along

similar lines, those contracts also contained language that specified the agreement constituted the

"full agreement as between the United States and the Contractor as to the quantities of water and

the allocation thereofbetween Base Supply and Project water." Id. at 1224-25. The contracts at

issue in the Klamath Project contract review are not as specific,5 and generally only state that

Reclamation is obligated to deliver water sufficient to satisfu "beneficial use" each irrigation
season. Arguably, without the limiting language present in the NRDC contracts, these contracts

afford Reclamation more discretion to adjust water deliveries based on a beneficial use

determination each irrigation season.

However, that view would be unlikely to prevail in front of a reviewing court. While the

language in the contracts does differ, the central question is exactly the same as that in the NRDC

case--{oes Reclamation have the authority to modifo water deliveries under an executed

contract based on a beneficial use theory. Even assuming (as the NRDC court did) that

Reclamation has the authority to make the beneficial use determination in the first instance,6 that

decision still must be made pursuant to state law. See NRDC,236 F. Supp. 3d at 1225 ("Section

8 of the Reclamation Act of 1902 requires that all water provided pursuant to the Act be put to

’beneficial use,’ as defined by state lau,.") (emphasis added); accord Califurnia,438 U.S. at

665-67. And just as in the NRDC case, the contracting parties here have executed contracts

guaranteeing sufficient water for beneficial use, so long as sufficient water is available.T

So while Reclamation can, by necessity, determine whether or not a certain portion ofthe
water is "waste," or that a certain portion of land within a district is no longer inigable,8

Reclamation does not appear to have the discretion to modifu water deliveries under an executed

contract based on a determination that beneficial use demands a lower quantity, absent a showing

that the particular lract at issue is wasting water, or otherwise needs less to ge1 the full benefit of
beneficial use.e This is emphasized by the fact that the Amended and Corrected Findings of Fact

and Order of Delermination in the Klamath River Basin General Stream Adjudication
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(hereinafter "ACFFOD") sets a standard for beneficial use, as specifically applied in the Klamath
Ba-sin. See ACFFOD at 13.t0

3. Total amount of water per year/irrigation season

The total amount of water which Reclamation is obligated by a particular contract to

deliver per year or per irrigation season is an area in which Reclamation’s discretionary

authority, ifany, has significant potential to affect ESA listed species because of the importance

of the volumes of water in Upper Klamath Lake and the Klamath River below Iron Gate Dam to

ESA listed species. Klamath Project contracts speciS that Reclamation will deliver (a) a fixed

amount of water; (b) up to a specific amount of water; or (c) an amount of water determined by

beneficial use. While many contracts explicitly state that the amount of water to be delivered is

subject to beneficial use, the fact that alt Klamath Project contracts were executed pursuant to the

Reclamation Act of 1902 means that all contracts are subject to Section 8 and its requirement

that beneficial use is the measure of water.

a. Fixed amount clauses

The contract with the Van Brimmer Ditch Company (l8r-1065-1909; I8r-1065a-1943)

provides a prime example of a contract which requires Reclamation to deliver a fixed amount of
water per irrigation season with no reference to beneficial use. Article 2 (as amended) requires

the United States to "deliver to [Van Brimmer] during each and every irrigation season, that is,

from April fifteenth to October first ofeach year, a quantity of water, not to exceed fifty second-

feet, in which [Van Brimmer] claims the right to the exclusive use[.]" Article l5 of the original

contract (which was not amended) provides "lt is also understood and agreed that the United

States hereby recognizes the right as existing in [Van Brimmer] to the perpetual use ofsaid fifty
(50) second feet of water, according to the provisions herein set forth, subject, however, to any

possible established priority to the use of said fifty (50) second feet of water, other than such as

may be claimed by the United States or those claiming through it."

Article 20 of the1943 amendment further establishes that Van Brimmer cannot claim, and

the United States is not obligated to deliver, water in excess of50 second-feet. "[T]he use of
water by [Van Brimmer] in any year in excess of 50 cubic feet per second is not to be the basis

ofany claim by [Van Brimmer] for similar excess deliveries at any later date, and that the tlnited

States and its successors in control ofthe Klamath Project are not to be obligated at any time to

deliver water to [Van Brimmer] in excess of 50 second-feetl.l"

The recognition by the United States of Van Brimmer’s right to the perpetual use of 50

second-feet of water in Article l5 prevents Reclamation from curtailing water deliveries below

that amount. Article 20 provides further evidence ofthe understanding that the United States is

obligated to deliver 50 second-feet of water by stating that the United States is not obligated to

deliver more than that amount of water. The specific acknowledgement by the United States of

to The ACFFOD describes water delivery obligations as "duties." Thus, the standard "duty" for inigation "is not to

exceed three and one-half acre-feet-per-acre during any inigation season, unless otherwise specified ..." ACFFOD

at 13.

6
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Van Brimmer’s right to 50 second-feet in Article 15 provides no discretion for Reclamation to

reduce the amount of water which Reclamation must deliver.

As a settlement contract, Van Brimmer contains especially proscriptive provisions

specifring the amount of water which must be delivered. While the other contracts which

specifu fixed amounts of water are not as prescriptive as Van Brimmer, the fact that they speci$
that Reclamation shall deliver a specific amount of water and are subject to beneficial use means

that Reclamation lacks discretion to reduce the total amount of water provided under them, and

therefore is not obliged to consult on them. See Pine Grove lrrigation District contract 0LR-403-
1918-12-21), Article 5 (stating that beneficial use is the measure for water used in the district)

and Article 6 (stating in relevant part that "It is expressly understood and agreed that the amount

of water to be delivered hereunder shall be two and one-half feet (2.5) acre-feet-per-acre of
inigable land [.]").

b. Ceilings on the amount of water

The contract with the Sunnyside Inigation District (llr-174, dated October 24, 1922)

exemplifies the relatively large number of contracts which commit Reclamation to delivering
water up to a specific ceiling. Article 5 as amended requires the United Stales "to impound,
store, or otherwise provide water for the irrigation of District lands" and to deliver that water

through the C Canal in quantities that shall not "exceed [2.5] acre-feet-per-acre ofirrigable land

during the usual irrigation season as established on the Klamath Project, being approximately
that period from April 15 to September 30 ofeach year, inclusive; and in no event shall it exceed

0.6 acre-feet of water per irrigable acre in any one month[.]" The subsequent article, Article 6,

fuither provides that the United States shall deliver water "only upon written demand of the

District served on the project Manager of the Klamath Project..." Reading these provisions

together, Article 5 establishes a ceiling on the total amount of water which the United States

must deliver and which the contractor may demand during the irrigation season but does not

establish a floor of the minimum amount of water which the United States must deliver.

In isolation from the rest ofthe contract, it could be argued that the "up to" terminology

implies an ability to deliver zero water at the discretion of the agency. However, this argument

fails to consider the role of beneficial use in determining the amount of water which Reclamation

must provide under the contract. When reading these contracts in their entirety and including

Section 8 ofthe Reclamation Act of 1902, it is apparent that the volume of flow to be delivered

has been determined as whatever constitutes beneficial use. As discussed earlier, beneficial use

is not static and cannot be practically described in a contract, beyond its upper bound as provided

in such contracts. In this manner, it is the contractor and not Reclamation that determines the

schedule, volume, and rate for water deliveries, limited by contractual upper bounds and the

State of Oregon’s determination of beneficial use.ll

rr In the absence ofan explicit floor on the amount of water, a finding that beneficial use does not determine the

amount of water which Reclamation must deliver would mean that Reclamation would have unlimited discretion to

reduce water deliveries to zero. Such a finding could renderthe contract illusory and therefore invalid, and could

defeat the Congressionally mandated purposes ofthe Klamath Project. See October 2020 Solicitor’s Office
Memorandum, page 6.

7
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c. Beneficial use as the sole measurement of water

The contract with the Tulelake lnigation District [14-06-200-5954 (1956-09-10)]

exemplifies contracts in which the amount of water to be delivered is defined solely by beneficial

use. Article 33(a) provides that "The District shall have the right in perpetuity, subject to the

terms and conditions of this contract and consistently with the applicable laws ofthe State of
Califomia, to receive from the Klamath Project all water needed by the District for beneficial

irrigation uses within the District. Said water shall be delivered from the works under the control

ofthe United States or its designees or its agents at such times and in such amounts as the

District may demand, subject only to the limit of the capacity of the facilities available therefor

and the amount of water required for reasonable beneficial use within the District." Because

beneficial use is determined in accordance with state law pursuant to Section 8 of the

Reclamation Actof 1902, Reclamation lacks the discretion 1o alter the definition or amount of
water determined by state law to be of beneficial use. Reclamation therefore lacks the discretion

to consult on the amount of water delivered pursuant to the Tulelake and similar contracts.

4, Total amount of water per month

Many of the contracts include a ceiling on the amount of water which Reclamation is

obligated to provide each month. This provision is salient to consultation because the timing of
water deliveries is a factor which could benefit listed species.

A typical provision is found in Article 5 ofthe Sunnyside contract, which states in
relevant part that "in no event shall [the supply of water] exceed 0.6 acre-feet of water per

inigable acre in any one month[.]" While stated as a ceiling, the monthly water supply is also

subject to the beneficial use standard, both explicitly in another pa( of Article 13 and implicitly
through incorporation of Section 8 ofthe Reclamation Act of 1902. Since beneficial use

determines the amount of water deliveries needed per month, Reclamation lacks the discretion to

reduce the amount of water delivered per month to benefit ESA-tisted species, and therefore

lacks the discretion needed to consult.

5. Dates of delivery

These clauses provide that Reclamation will deliver water (a) during a specific date

range; (b) during an approximate period (when contracts state "the usual irrigation season," it is

always coupled with a date range); or (c) on a per annum basis. The Van Brimmer conEact is an

example of a contract with a specific date range. Article 2 (as amended) requires the United

States to "deliver to [Van Brimmer] during each and every irrigation season, that is, from April
fifteenth to October first ofeach year, a quantity of water, not to exceed fifty second-feet, in
which [Van Brimmer] claims the right to the exclusive use[.]" The requirement to deliver that

volume of water from April l5 to October 1 contained in Article 2 prevents Reclamation from

altering the dates of delivery, and therefore deprives Reclamation ofthe discretionary authority

needed to consult on the timing of water deliveries.

A number of contracts provide an approximate date range, as exemplified by the

Sunnyside contract. Article 5 provides that the District will receive up to a specified amount of

8
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water "during the usual irrigation season as established on the Klamath Project, being

approximately that period from April l5 to September 30 ofeach year, inclusive." Other

contracts, such as the Klamath Irrigation District Water User Type B Contracts (private lands)

(example: Adams water right application, Certificate No. 02168) specif that water deliveries are

on a per amum basis. These state in relevant part "said applicant shall be entitled to receive,

subject to the payment of the annual charges for building, operation, and maintenance, [a
specified number ofl12 acre feet of water per annum pff acre ofirrigable land herein described,

or so much thereof as shall constitute the proportionate share per acre from the water supply

actually available for the lands under said project[.]"

While use of the words "approximately" and "per annum" appe.u to provide Reclamation

with the flexibility to alter the dates of delivery, they are subject to the beneficial use standard, at

least implicitly through incorporation of Section 8 ofthe Reclamation Act of 1902. Since

beneficial use determines when water deliveries are needed, Reclamation lacks the discretion to

alter the dates ofdelivery to benefit ESA-listed species, and therefore lacks the discretion needed

to consult.

6. Reapportionment

Certain ofthe contracts contain clauses allow reapportionment of water among users with

equal priority dates. One key example, because of the size of the District, is Article 33(c) ofthe
Tulelake Irrigation District contract. This clause reads: "ln the event a shortage of water fiom
the Klamath Project arises as a result ofdrought or other unavoidable causes, the United States

may apportion the available supply among the District and others having rights of priority equal

to the rights ofthe District." This clause authorizes the United States to reapportion available

water supplies among the holders of "contract" rights. It is not an open-ended authorization for
the United States to reapportion water to users or uses that are not otherwise covered by a

contract for Project water, such as benefiting ESAJisted species. It therefore does not provide

suffi cient discretionary authority to require consultation.

Another common ex nple is a type of reapportionment clause which exists in many of
the contracts entered into pursuant to the Warren Act. Most commonly. this clause is added as a

proviso to the article describing the water supply fumished by the United States under the

contract. A typical example is Article 7 of the contract with Malin lrrigation District (llr-195,

dated September 9, 1922), which provides "That all rights to the use and delivery of water

acquired by the District under the contract are inferior and subject to the prior rights reserved to

the lands of the Klamath project." The origins of this clause stem from a l9l0 decision by the

Secretary of the Interior to release certain lands from the Project. notably those to be served by

pumping water out of the Project’s canal system, as well as Section I olthe Warren Act,43
U.S.C. $ 523, which authorizes the Secretary ofthe Interior to enter into certain contracts,

subject to "preserving a first right to lands and entrymen under the project".

9

12 The specified number ofacre feet varies among the water right applications. For the Adams application, it is 1.8

acre-feet.
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The intended operation of this provision in the Malin Irrigation District’s contract is

reinforced by Article 33(b) ofthe Tulelake Irrigation District’s contact ( l4-06-200-5954, dated

September 10, 1956), which provides that "The rights of the District to water from the Klamath

Project pursuant to the terms ofthis contract shall be equal to those ofothers executing similar

contracts under the Reclamation Act of June I 8, I 902, as amended, and shall be prior to those

rights conferred pursuant to contracts executed under the Act of February 2 I , I 9l I , commonly

known as the Warren Act." Accordingly, Reclamation must ensure that Tulelake lrrigation

District’s contractual right to water from the Klamath Project is satisfied before making water

available to Wanen Act contractors. Here again is a clause authorizing the United States to

reapportion the available water supply from the Klamath Project among the various water

contracts within the Project, and not an open-ended authorization for the United States to

reapportion water to users or uses not otherwise covered by a contract for Project water.

Therefore, to the extent there is discretion afforded Reclamation by such conract provisions, it is
limited to allocating water in the event of a shortage among the various water conlracts within

the Klamath Project.

l0
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CHAPTER 1 -  PURPOSE AND CONTENT 

The U.S. Bureau of Reclamation, California-Great Basin Region (“Reclamation”) has performed, and 
documented herein, a reassessment of actions associated with its continuing operation of the Klamath 
Project (Project), in southern Oregon and northern California. These actions were thoroughly and 
critically evaluated for the purpose of informing and supporting future consultation with the U.S. Fish and 
Wildlife Service (“USFWS”) and National Marine Fisheries Service (“NMFS”; collectively the 
“Services”) under Section 7(a)(2) of the Endangered Species Act (“ESA”). This comprehensive 
reassessment permitted careful consideration of previously proposed Reclamation actions to: 

1. verify compliance with law and regulation;  

2. clearly define the scope of actions;  

3. correctly attribute actions to the appropriate agency; 

4. ensure that non-discretionary actions are excluded from consultation; and 

5. properly characterize the environmental baseline. 

This reassessment report provides the legal and technical bases for all determinations. It will 
serve to support Reclamation’s decisions and to provide guidance for future Reclamation staff. This 
report also serves as a record of agency determination to assist in the preparation of a biological 
assessment (BA) and the conduct of ensuing ESA consultation, as necessary. 

This report does not evaluate or determine the actual effects of the various activities on listed 
species or their critical habitat. Reclamation will determine the effects of actions proposed for inclusion in 
ESA consultation during preparation of any subsequent BA(s), as warranted.  

This report entails six primary topics. Chapter 2 summarizes the recent ESA consultation history 
and establishes the direction and need for this reassessment. Chapter 3 outlines the salient regulatory 
definitions and recent court opinions that provide context for the reassessment. Chapter 4 presents a brief 
description of Klamath Project operations. Chapter 5 assesses the need for ESA consultation on each 
pertinent aspect of Klamath Project operations. Chapter 6 applies the concept of environmental baseline 
to actions proposed in prior consultations. Chapter 7 summarizes the reassessment’s findings, and 
documents Reclamation’s decision regarding the need for and/or scope of ESA consultation in connection 
with the Klamath Project.  

The structure and format of this reassessment is based on a similar product the U.S. Army Corps 
of Engineers prepared in June 2014, for their reservoir operations on the Middle Rio Grande Basin of 
New Mexico, and recently upheld by the U.S. Court of Appeals for the 10th Circuit in WildEarth 
Guardians v. U.S. Army Corps of Engineers, No. 18-2153 (2020). 
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CHAPTER 2 -  BACKGROUND  

Chapter 2 provides context and justification for this reassessment of actions associated with 
operation of the Klamath Project for purposes of consulting with the Services under Section 7(a)(2) of the 
ESA.  

2.1 2018 BA, 2019 BIOPS, AND INTERIM OPERATIONS PLAN  

Current ESA compliance for Reclamation’s continued operation of the Klamath Project is 
addressed in separate biological opinions (BiOps) issued by the NMFS1 in 2019 and USFWS2 in 2020. 
These BiOps evaluated Reclamation’s proposed actions described in a BA, dated December 21, 20183, as 
modified by February and October 2019 amendments, and subsequently, a letter from Reclamation to the 
Services dated March 27, 2020.  

The 2018 BA, as modified, constitutes the “Interim Operations Plan” for the Klamath Project, 
while Reclamation undertakes a more extensive consultation with the Services. Reclamation reinitiated 
consultation with the Services by letter dated November 13, 2019, after the agency became aware of 
erroneous data included in the 2018 BA and relied upon by NMFS in its analysis. The Interim Operations 
Plan deviates from the operations proposed in the 2018 BA by adding an additional 40,000 acre-feet (AF) 
to the Environmental Water Account in certain year types. The Interim Operations Plan is intended to 
remain in effect until Reclamation completes the ongoing consultation with the Services, expected to 
conclude in the fall of 2022.  

This reassessment provides guidance for Reclamation’s ongoing Section 7(a)(2) consultation; it 
does not alter or affect Reclamation’s current ESA compliance, as encompassed in the Interim Operations 
Plan. 

2.2 CONSULTATION , LITIGATION,  AND SETTLEMENT HISTORY  

This summary provides a general picture of ESA consultations by Reclamation over more than 
three decades, particularly with respect to the operation of Upper Klamath Lake and resulting flows in the 
Klamath River. See section 2 of the 2018 BA for a more comprehensive listing of prior ESA Section 
7(a)(2) consultations in connection with the Klamath Project.4 

In July 1988, USFWS listed Lost River sucker (Deltistes luxatus) and shortnose suckers 
(Chasmistes brevirostris) as endangered. Reclamation consulted with USFWS the following year on the 
effects of aquatic herbicide use within the Klamath Project on these species. This consultation concluded 
with USFWS issuing a BiOp determining that Reclamation’s continued use of acrolein in Klamath 

 
1 Endangered Species Act Section 7(a)(2) Biological Opinion, and Magnuson-Stevens Fishery Conservation and 
Management Act Essential Fish Habitat Response for Klamath Project Operations from April 1, 2019 through 
March 31, 2024, National Marine Fisheries Serv. (Mar. 29, 2019). 
2 Biological Opinion on the Effects of the Proposed Interim Klamath Project Operations Plan, effective April 1, 
2020, through September 30, 2022, on the Lost River Sucker and the Shortnose Sucker, USFWS (Apr. 10, 2020). 
3 Final Biological Assessment on the Effects of the Proposed Action to Operate the Klamath Project from April 1, 
2019, through March 31, 2024, U.S. Bur. of Reclamation (Dec. 21, 2018). 
4 To briefly list notable examples, Reclamation consulted with USFWS, in some cases repeatedly, on operation of 
Clear Lake Reservoir, Gerber Reservoir, and the Tule Lake Sumps, including releases from Anderson-Rose Dam; 
replacement of Clear Lake Dam; use of pesticides and fertilizers on federal lease lands and federal rights-of-way; 
private algae harvesting operations on Upper Klamath Lake; Agency Lake-Barnes Ranch pumped storage 
operations; and modifications to the A Canal headworks and Link River Dam to reduce fish entrainment. 
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Project canals and drainage ditches, as traditionally applied, was likely to jeopardize the continued 
existence of Lost River and shortnose suckers and proposing a number of Reasonable and Prudent 
Alternatives (RPA) intended to avoid jeopardy. 

In August 1991, Reclamation completed a consultation on the effects of overall Project operations 
on Lost River and shortnose suckers and bald eagles. USFWS determined that the proposed operations for 
1991 would likely to jeopardize Lost River and shortnose suckers, but not bald eagles. USFWS’ BiOp 
included an RPA requiring a minimum water surface elevation in Upper Klamath Lake of 4,142.1 feet 
between March 15 and May 5, and 4,242.4 feet between May 6 and June 15.5  

Drought conditions in 1992 indicated that Reclamation would be unable to achieve the required 
elevation of 4,142.1 feet by March 15, triggering Reclamation to reinitiate consultation with USFWS on 
the effects of proposed 1992 operations. The consultation, completed in July 1992, found that 
Reclamation’s proposed operation of the Klamath Project from April 1992 through March 2001 would 
likely jeopardize Lost River and shortnose suckers, but not bald eagles.  

For Upper Klamath Lake, USFWS’ 1992 BiOp required as an RPA that Reclamation maintain 
water surface elevations at not less than 4,141.0 feet and a maximum increase in elevation of one foot 
from March 1 through April 30 of each year, or until 80 percent of sucker spawning had occurred. 
Additionally, the BiOp required a water surface elevation of 4,141.0 feet by May 31 and at least 4,139.0 
feet from June 1 through the end of February. To comply with the BiOp terms, these latter two elevations 
could be “compromised” no more than two consecutive years regardless of the time period, and in no 
more than four years during the ten-year term of the BiOp. 

In March 1995, NMFS issued a proposed rule listing Klamath Mountains Province (KMP) 
steelhead (Oncorhynchus mykiss irideus) as a threatened species under the ESA. Reclamation consulted 
with NMFS on the effects of the 1995 operations plan on KMP steelhead, and in April 1995, NMFS 
concurred with Reclamation’s conclusion that the proposed operations were unlikely to jeopardize the 
species.  

In 1995 Reclamation began operating the Klamath Project in accordance with annual operations 
plans that specified designated water surface elevations in Upper Klamath Lake and flows in the Klamath 
River. As a starting point, the flows in the Klamath River were based on the requirements in PacifiCorp’s 
1956 license from the Federal Energy Regulatory Commission (FERC) for minimum releases from Iron 
Gate Dam, notwithstanding that it is a non-federal facility approximately 40 miles downstream the 
Klamath Project. 

In July 1995, NMFS issued a proposed rule to list Southern Oregon-Northern California Coast 
(SONCC) coho salmon (Oncorhynchus kisutch) as threatened under the ESA.  

Large fish mass-mortality (i.e., “die-off”) events in Upper Klamath Lake in 1995 and 1996 in part 
led Reclamation to reconsider minimum water surface levels in the lake. Beginning in 1997 Reclamation 
agreed to manage Upper Klamath Lake to achieve a minimum September 30 water surface elevation of 
4,139.0 feet. That same year NMFS also officially listed SONCC coho as threatened.  

 
5 All water surface elevations identified in this report are with respect to the Bureau of Reclamation datum specific 
to the facility. 
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In March 1998 NMFS determined that listing KMP steelhead was unwarranted, based in part on 
evidence that the fish were at a lower risk of extinction than at the time of the proposed listing.6 

In March 1999, Reclamation requested formal Section 7(a)(2) consultation under the ESA on the 
effects of Project operations on coho salmon. NMFS’ resulting July 1999 BiOp determined that 
Reclamation’s proposed annual operations plan would likely adversely affect, but not jeopardize the 
continued existence of SONCC coho or its critical habitat. NMFS determined, however, that more 
information was necessary in order to fully understand the relationship between Iron Gate Dam releases 
and available coho habitat and water quality in the Klamath River, particularly during the summer 
months. NMFS also relied on the fact that Reclamation had committed to obtain additional information 
and analyses to assist in developing future operations plans. 

In August 1999, a Department of Interior-commissioned scientific assessment of the flow needs 
of anadromous species in the Klamath River basin – known as Phase I of the “Hardy Report” – provided 
interim recommendations on minimum monthly flow levels for the mainstem of the Klamath River 
needed to support aquatic life.7 

In 2000, Reclamation issued an annual operations plan providing for certain flows at Iron Gate 
Dam, but Reclamation did not consult with NMFS about the effects due primarily to delays in obtaining 
the information necessary to inform the consultation. The Pacific Coast Federation of Fishermen’s 
Associations (PCFFA) filed suit in the U.S. District Court for the Northern District of California, and in 
an April 2001 opinion, the court ultimately granted PCFFA’s motion for summary judgment, finding that 
Reclamation had failed to comply with ESA before implementing the 2000 operations plan.8  

At the time, Reclamation also had to reconsult over the effect to endangered Lost River and 
shortnose suckers, with expiration of USFWS’ 1992 BiOp. In February 2001, Reclamation issued a BA 
proposing to operate the Project consistent with historical operations, including for Upper Klamath Lake, 
thereby meeting or exceeding minimum levels that occurred during the period from 1960 to 1998.  

In March 2001, USFWS issued a jeopardy BiOp, with an RPA requiring, among other conditions, 
that water not be diverted from Upper Klamath Lake for irrigation purposes if surface elevations were 
anticipated to go below certain designated water surface elevations, ranging between 4,141.0 feet  and 
4,142.5 feet at nine separate dates throughout the year (January 1, February 15, March 15, April 15, June 
1, July 15, August 15, September 15, and October 15), regardless of inflow year type.  

USFWS’ 2001 BiOp recognized that there would be circumstances in which Reclamation could 
not meet both the RPA for specific lake levels and NMFS’ anticipated RPA for river flows. The BiOp 
established a process for how these situations would be addressed. An appendix specified that, for 2001, 
Upper Klamath Lake water surface elevations were not to fall below 4,139.0 feet on September 30.  

The April 2001 opinion from the district court also enjoined Reclamation from making irrigation 
deliveries that year if flows in the Klamath River dropped below the minimum flows recommended in the 
Phase I Hardy Report until the consultation process with NMFS was complete.9 Three days later, NMFS 
issued a jeopardy BiOp on Reclamation’s February 2001 BA. NMFS’ BiOp included an RPA that 

 
6 This decision was subsequently overturned by the U.S. District Court for the Northern District of California in 
October 2000, but the agency nevertheless again determined in April 2001 that the species did not warrant listing. 
7 Thomas B. Hardy, Evaluation of Interim Instream Flow Needs in the Klamath River – Phase I, Utah State Univ. 
(1999). 
8 PCFFA v. U.S., 138 F. Supp. 2d 1228 (2001). 
9 Id. 
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provided for flows of 1,850 cubic feet per second (cfs) between April 1 and June 30, followed by 1,000 
cfs through September. To comply with this RPA and USFWS’ RPA, Reclamation could not make any 
water available from Upper Klamath Lake for delivery to Project irrigators at the start of the irrigation 
season. 

Phase II of the “Hardy Report” was released in November 2001.10 The report used site-specific 
habitat modeling and estimates of the unimpaired flows in the main stem to arrive at a recommendation 
for flows for each river reach.  

Following 2001, the National Research Council (NRC) was asked by the Departments of Interior 
and Commerce to independently review the scientific and technical validity of the government’s BiOps. 
NRC’s interim report was released in February 2002.11 

Among other findings, NRC’s report found no scientific support for the flow recommendations in 
the NMFS’s BiOp.12 But the report also found that no justification for the proposed action in 
Reclamation’s 2001 BA, concluding that it “could lead to more extreme suppression of flows than has 
been seen in the past...” 13 Overall, the report concluded that “there is no convincing scientific justification 
at present for deviating from flows derived from operational practices in place between 1990 and 2000.”14 

With regard to Upper Klamath Lake, the report found that there was no clear empirical evidence 
for a relationship between water levels and mass-mortality events for fish. At the same time, with regard 
to Reclamation’s 2001 BA, NRC found “no scientific basis for operating the lake at mean minimum 
levels below the recent historical ones (1990-2000)”, and that these operations “would require acceptance 
of undocumented risk to the suckers.”15 

In February 2002, Reclamation issued a new BA, which proposed, for April 2002 through March 
2012, in addition to numerous conservation measures, varying both river flows and lake levels by “water 
year type.” For each type of water year, Reclamation used the historical average flow and lake levels over 
the previous ten-year period (1990 to 1999) to set its operational targets. In addition, Reclamation 
proposed to establish a “water bank” to make up to 100,000 total AF of water available to meet river 
flows. These conditions resulted in levels in Upper Klamath Lake in “critically dry” years between 
4,137.1 feet (September) and 4,142.0 feet (March), and an overall mean lake level, across all year types of 
approximately 4,139.0 feet. 

In May 2002 both USFWS and NMFS issued jeopardy opinions on Reclamation’s proposed 
action.  

USFWS’ RPA did not prescribe specific alternative water levels in the lake, but rather that 
Reclamation, among other conditions: 1) use the 50-percent, instead of 70-percent, exceedance forecast 
for seasonal inflows; 2) reduce entrainment of suckers at Link River Dam; and 3) evaluate factors 

 
10 Thomas B. Hardy and R.C. Addley, Evaluation of Interim Instream Flow Needs in the Klamath River – Phase II , 
Utah State Univ. (2001). 
11 National Research Council, Scientific Evaluation of Biological Opinions on Endangered and Threatened Fishes in 
the Klamath River Basin (2002). 
12 Id. at p. 27. NMFS later attributed NRC’s conclusions to “lack of information on distribution and abundance of 
coho ... and the lack of studies focused on coho and factors limiting its population in the Klamath River Basin.” In 
its 2002 BiOp, NMFS did not dismiss the NRC report, but did not adopt its conclusions in full. 
13 Id. 
14 Id. 
15 Id. at p. 4. 
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affecting water quality in Upper Klamath Lake, potential actions to reduce fish die-offs, and ongoing 
sucker population monitoring.  

NMFS’ RPA was broken into three phases, gradually leading (by 2010 and 2011) to minimum 
flows in the Klamath River varying between 1,000 cfs (July-September) and 1,500 cfs (April -May), based 
in part on the Phase II Hardy Report. The RPA was based around the principle that Reclamation should 
bear responsibility for only the share of water losses attributable to the Klamath Project. Because the 
Project represented approximately 57 percent of the irrigated land in the basin, the RPA provided for 
Reclamation to provide 57 percent of the water needed for coho and to establish an intergovernmental 
workgroup to “develop” the other 43 percent. The RPA permitted Reclamation to use its “water bank” to 
provide its share of the water. These flows increased based on the water year type (i.e., dry, below 
average, average, above average, wet). 

In September 2002, a large fish mass-mortality event occurred in the lower Klamath River, 
resulting in over 34,000 dead fish, mostly adult Chinook salmon. PCFFA subsequently sued NMFS over 
its 2002 BiOp.  

In July 2003, the U.S. District Court for the Northern District of California overturned part of the 
RPA, finding the requirement that Reclamation provide only 57 percent of the long-term flows to be 
arbitrary and capricious.16 The court concluded that the NMFS had considered the effects of actions that 
were not “reasonably certain to occur” when it determined that the coho would receive 100 percent of the 
flows through a collaborative process.17 However, the court determined that the short-term measures –
phases 1 and 2 – were not arbitrary and capricious. The court ordered NMFS to revise its BiOp with 
respect to Phase III of the RPA, but provided that the interim measures, phases 1 and 2, would remain in 
effect pending a revised BiOp.18 

The Ninth Circuit, in October 2005, overturned the district court’s ruling, finding that NMFS’s 
decision to delay the provision of the full quantity of water for eight years was not supported by the 
record.19 The BiOp contained no analysis of the effect on coho during the first eight years of the RPA, 
despite the species’ three-year life cycle. On remand, in March 2006, the U.S. District Court for the 
Northern District of California ordered Reclamation to comply with 100-percent of the RPA’s Phase III 
flows until completion of a Section 7(a)(2) consultation.20 

Beginning in 2005, stakeholders in the Klamath Basin began a settlement process to address the 
conflicts over water that had emerged since the 1990s. These settlement discussions involved all major 
water user communities and Klamath Basin Tribes and covered a broad number of topics that were 
included in several documents, including the Klamath Basin Restoration Agreement (KBRA) and the 
Klamath Hydroelectric Settlement Agreement (KHSA).  

With respect to the management of Klamath Project features by Reclamation, the settlement 
negotiations began to form around certainty in allocations for irrigation purposes, accompanied by a 
designated plan to reduce irrigation demands in years when the available supply would be inadequate. 

In October 2007 Reclamation issued a new BA on proposed operations from April 2008 through 
March 2018. Reclamation was not at the time required to reconsult with USFWS, but it elected to because 

 
16  PCFFA v. U.S., No. 02-2006 SBA (N.D. Cal. Jul. 15, 2003). 
17 See PCFFA v. U.S., 426 F.3d 1082, 1089 (9th Cir. 2005). 
18 Id. at 1090. 
19 Id. at 1091. 
20 PCFFA v. U.S., No. 02-2006 SBA (N.D. Cal. May 24, 2006). 
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Reclamation had encountered difficulties in implementing the proposed action described in the 2002 BA. 
One reason was because seasonal inflows to Upper Klamath Lake between 2002 and 2007 were different 
from those that occurred in the 1990s, being generally drier and this made it difficult for Reclamation to 
operate to an annual UKL elevation curve that closely fit the period of record.  

The other problem was with the use of year types and the fact that monthly inflows could vary, 
regardless of overall net inflow. As a result, there were times that actual monthly inflows were less than 
what was needed to meet Upper Klamath Lake elevations despite the projection that lake elevations 
would be met based on the forecast net annual inflow. Additionally, the forecasted net annual inflow did 
not always accurately represent the actual net inflow. 

The 2007 BA proposed minimum Upper Klamath Lake elevations as low as 4,137.5 feet 
(September). No minimums were specified for October through January. A model indicated that lake 
levels would remain above 4,138.9 feet in 70 percent of the years. The BA also included an “Interactive 
Management” process to distribute “surplus water” between the Klamath River and Upper Klamath Lake. 
For the Klamath River, the BA proposed minimum flows ranging between 1,000 cfs (July-September) 
and 1,500 cfs (April -May), increasing under wetter conditions.  

In April 2008, USFWS issued a non-jeopardy opinion on Reclamation’s proposed action. In June 
2008, NMFS issued a draft jeopardy opinion with no RPA. A later version of the draft BiOp included an 
RPA that Reclamation deemed unacceptable in terms of shortages to the Project. After further discussion, 
a revised RPA was developed that reduced the shortages to the Project, but which Reclamation still felt 
was unsupported by the science and would conflict with Reclamation’s proposed action with respect to 
Upper Klamath Lake water surface elevations specified in USFWS’ 2008 BiOp. In October 2008 
Reclamation notified NMFS it was suspending the consultation. Reclamation decided to operate the 
Project under USFWS’ 2008 BiOp and NMFS’ 2002 BiOp (Phase III flows). 

In February 2010, the non-federal parties, including the Klamath Tribes and the Yurok Tribe, 
signed the KBRA. As negotiated, the KBRA provided for an annual fixed irrigation supply for the 
Klamath Project from Upper Klamath Lake and the Klamath River, and a commitment by the respective 
tribes, subject to certain conditions and considerations, to not exercise their senior water rights to curtail 
agreed-upon diversions by the Klamath Project. 

Shortly after execution of the KBRA, Reclamation requested that NMFS finalize its opinion on 
Project operations from 2008 to 2010, consistent with the same RPA proposed when the 2008 
consultation was suspended. Five days later, NMFS issued a jeopardy BiOp with a two-part RPA, 
providing for fall-winter flow variability and increased spring flows in average and wetter years. 
Additionally, the RPA specified minimum flows anticipated to be observed at Iron Gate Dam from March 
through September, ranging from 805 cfs (July) to 1,325 cfs (April), increasing under wetter conditions. 
Reclamation conditionally accepted NMFS’ BiOp, based in part on its determination that compliance with 
the RPA could cause water levels in Upper Klamath Lake to be lower than those analyzed in USFWS’ 
2008 BiOp.  

Reclamation deliberated on various paths forward, ultimately arriving at the plan to develop a 
“coordinated proposed action” in collaboration with the Services, the tribes, and Klamath Project water 
users. This collaborative process, which began in 2010, was largely facilitated by existing working 
relationships established during negotiation of the KBRA. In December 2012, following three years of 
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collaborative technical discussions, Reclamation released a BA, to which USFWS and NMFS responded 
in May 2013 with a “joint” non-jeopardy BiOp.21  

The 2012 BA and 2013 BiOp incorporated a novel operational regime that included an 
“Environmental Water Account” for the Klamath River, a “UKL Reserve” for Upper Klamath Lake, and 
a fixed “Project Supply” for irrigation. These operational rules had been coded into the programming 
logic of a hydrologic model, called the Klamath Basin Planning Model (KBPM). The KBPM was 
developed by a technical team that included hydrologists and scientists who represented Reclamation, the 
Services, the tribes, and Project water users.  

The central purpose of the KBPM was to test new operational concepts in the context of historical 
hydrology, and to facilitate agreement on operations that would produce acceptable outcomes among the 
multiple parties. Notably, each of the parties that contributed to development of the KBPM and its novel 
operational regime set aside several legal considerations that were anticipated at the time to eventually be 
resolved through the enactment of the KBRA into federal law, including state water law, water supply 
contracts, federal authorizations, federal tribal trust obligations, and necessary refuge water supplies. 

Reclamation had previously developed and used models to evaluate the effects of different 
proposed actions in response to various hydrologic conditions, and thus impacts to listed species. The 
major difference was that the KBPM presented a proposed action that departed from basic actions 
required for serving the Klamath Project, as defined by Congress and embedded in contracts between 
Reclamation and water users within the Project.  

The 2012 BA (as elaborated in the logic code of the KBPM) contained various formulaic means 
of governing the operation of water storage in, and outflows from, Upper Klamath Lake, which were 
crafted to achieve mutually agreeable, or at least acceptable, hydrologic outcomes among the parties 
involved. Therefore, beyond simply being used as a predictive model for evaluating operational 
alternatives, the KBPM established formulaic rules for operating the Project intended to achieve agreed-
upon outcomes, including various frequencies of monthly lake levels (to the hundredth of an inch), daily 
river flows at Iron Gate Dam (to the cfs), and a water supply for the Project, including the refuges, that 
was “locked in” (to the AF), at the beginning of the agricultural season.  

In practice, attempting to manage the Klamath Project – really the entire upper Klamath Basin – 
on a daily basis based on a series of set formulas has proven to be operationally challenging, and in some 
cases impossible, in addition to being unsatisfactory to many affected stakeholders, including Klamath 
Basin Tribes and water users. In short, the KBPM has proven unworkable because factors that are beyond 
Reclamation’s control influence hydrology, the status of the listed species, and their critical habitat, 
including fish disease dynamics in the Klamath River and water quality in Upper Klamath Lake. 

The novel approach to operating the Project contained in the 2012 BA was predicated in part on 
the assumption that the formulaic logic of KBPM would eventually be replaced with an operational 
regime governed by the KBRA.22 While the proposed action in the 2012 BA did not represent the KBRA, 
it was intended as a step in transitioning toward operations anticipated to occur under the KBRA.  

 
21 In addition to coho salmon, the 2013 BiOp also analyzed the effects of project operations on the southern Distinct 
Population Segment (DPS) of green sturgeon (Acipenser medirostris) and the southern DPS of Pacific eulachon 
(Thaleichthys pacificus). 
22 The 2012 BA also expressly acknowledged that project operations would likely also need to change following the 
State of Oregon’s issuance of the Findings of Fact and Order of Determination in the Klamath Basin Adjudication.  
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In January 2016, without any action by Congress to authorize the agreement, the KBRA expired 
on its own terms. In July and November 2016, the Hoopa Valley and the Yurok tribes respectively, along 
with other parties, filed litigation against the United States in the U.S. District Court for the Northern 
District of California. The plaintiffs alleged that Reclamation had failed to reinitiate consultation after the 
amount of “incidental take” of coho – as measured by disease rates in Chinook salmon – in both 2014 and 
2015 exceeded the take limit in NMFS’ portion of the 2013 BiOp. 

In January 2017, Reclamation reinitiated consultation with the Services. In February 2017, the 
court ordered that, pending completion of Section 7(a)(2) consultation, Reclamation provide two types of 
pulse flows (“surface and deep flushing flows” and “emergency dilution flows”) in the Klamath River 
intended to mitigate a disease affecting juvenile salmon, while otherwise complying with the 2013 BiOp, 
including conditions necessary to protect suckers in Upper Klamath Lake.23 This was a noteworthy 
development, in that the 2012 BA was based in part on an anticipated settlement and were now being 
used as a starting point for defining additional measures. From this point further, the balance achieved 
through negotiations was no longer possible and any improvement in supply for one party necessitated 
actions that would be perceived as reductions for others.  

The pulse flows the court directed were based on four technical memoranda prepared by USFWS, 
and a resulting guidance document prepared by the Yurok, Karuk, and Hoopa Valley tribes in January 
2017, which provided measures intended to mitigate the effects of Ceratanova shasta infection rates in 
coho salmon and Chinook salmon below Iron Gate Dam.  

In December 2018, Reclamation issued a new BA for the proposed period of April 2019 through 
March 2024, which built off the KBPM, but that included approximately 50,000 AF of additional water 
designated for release to the Klamath River during the spring-summer period, for use in producing, at the 
very least, a “surface flushing flow” at Iron Gate Dam of 6,030 cfs for 72 hours.24 The proposed action 
also included a “UKL control logic”, intended to result in end-of-season elevations that cause Upper 
Klamath Lake to refill the subsequent year, in order to allow both a flushing flow and provide adequate 
water surface elevations in the lake for suckers. In March 2019, NMFS and USFWS issued separate non-
jeopardy opinions on the 2018 BA.25     

In July 2019, the Yurok Tribe and other parties filed litigation in the U.S. District Court of 
Northern California challenging NMFS’ 2019 BiOp and Reclamation’s compliance with the National 
Environmental Protection Act.  In September 2019, the plaintiffs amended their complaint, further 
alleging that Reclamation and NMFS’ analysis was based on erroneous technical data (on available coho 
habitat), derived from the Phase II Hardy Report.  

In response to the erroneous data related to available coho habitat, in November 2019, 
Reclamation formally requested reconsultation with NMFS and USFWS on Klamath Project operations. 

In February 2020, Reclamation transmitted a final BA on project operations from April 2020 
through March 2024, requesting completion of the consultation by the end of March, though 
acknowledging that additional time for the consultation would benefit all interested parties.  

 
23 Yurok Tribe v. U.S., 231 F.Supp.3d 450, 490 (N.D. Cal. Feb. 8, 2017). 
24 Reclamation clarified and amended the proposed action multiple times during the consultation, as further 
described in 2.1. 
25 In addition to suckers, coho salmon, the southern DPS of North American green sturgeon, and the southern DPS 
of Pacific eulachon, NMFS 2019 BiOp also considered the effects of project operations on the southern resident 
DPS of killer whales (Orcinus orca). 
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After further discussions among the parties, in March 2020, Reclamation, NMFS, the Yurok 
Tribe, Klamath Project water users, among other parties agreed to a stipulated stay in the litigation, which 
was approved by the district court, based on Reclamation following the Interim Operations Plan pending 
completion of ongoing consultation. The Interim Operations Plan adds approximately 40,000 AF to the 
volume of water from Upper Klamath Lake designated for release to the Klamath River during the spring 
and summer period to the 2018 BA, as amended. Based on the agreed upon extended reconsultation, 
Reclamation also withdrew its February 2020 BA.   

The practical result for 2020 was that Reclamation made 155,000 AF of water available from 
Upper Klamath Lake for irrigation purposes within the Project during the spring-summer season 
(approximately one-third the historical demand), while simultaneously releasing approximately 407,000 
AF to the Klamath River to achieve designated flows at Iron Gate Dam, amidst inflows to the lake of 
approximately 360,000 AF. 

2.3 DIRECTION FROM THE SECRETARY OF THE INTERIOR  

In July 2020, Secretary of the Interior David Bernhardt, accompanied by Reclamation’s 
Commissioner Brenda Burman, traveled to Klamath Falls, to meet with Klamath Project water users, 
tribal leaders, elected officials, and staff from Reclamation, USFWS, and the U.S. Geological Survey. 
During their visit, Secretary Bernhardt and Commissioner Burman committed to begin implementing 
long-term solutions that more reliably meet the water needs of the Klamath Basin. 

Following the Secretary and Commissioner’s visit to Klamath Falls, legal counsel for the 
Klamath Water Users Association and Klamath Irrigation District separately wrote the Secretary, 
requesting that the Department of Interior’s Office of the Solicitor review various legal issues related to 
Reclamation’s operation of the Klamath Project. In response, the Secretary directed the Office of the 
Solicitor to review certain legal issues surrounding the Project. 

In identical letters sent to Klamath Water Users Association and Klamath Irrigation District, 
dated November 12, 2020, the Secretary furnished a copy of the Office of Solicitor’ preliminary findings, 
indicating that Reclamation’s discretion in operating the Klamath Project is likely constrained by the 
contracts providing water to districts and individuals within the Project. Based on this initial review, the 
Secretary directed Reclamation, in coordination with the Office of the Solicitor, to review the contracts 
and other legal authorities governing the Project. Further, the Secretary directed Reclamation to 
“determine what portion of water in the Project is segregable, and thus set aside for irrigation purposes 
and unavailable for other purposes.” Such analysis, presented herein, requires proper contextualization of 
the ESA among and along with all federal responsibilities and obligations.   
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CHAPTER 3 -  LEGAL CONTEXT OF REASSESSMENT 

Chapter 3 summarizes pertinent legal principles, regulatory definitions, and judicial decisions that 
provide the context for this reassessment.  

3.1 DEFINING THE AGENCY ACTION  

An agency’s proposed actions are the subject of any BA. Within the context of ESA Section 
7(a)(2) consultation, the term “action” is defined as all activities or programs of any kind authorized, 
funded or carried out, in whole or in part, by a federal agency.26 It is Reclamation, not the Services, that 
defines the proposed action at issue for consultation27, and those actions should be defined precisely. It is 
the action agency that first evaluates the potential effects of its actions on listed species and their habitat, 
and provides this, and other information, to the Services.28 The Services then conduct their own analyses 
and provide their opinion as to whether the agency’s proposed action is likely to jeopardize the continued 
existence of a listed species or result in the destruction or adverse modification of critical habitat.29  

3.2 NON-DISCRETIONARY ACTIONS NOT SUBJECT TO CONSULTATION  

A federal agency must have discretion over an “action” for ESA Section 7(a)(2) to apply to 
agency actions.30 Not all agency actions are discretionary. Discretion may not only be constrained or 
limited in some manner by legal authorities, but also, as a practical matter, by physical conditions beyond 
the agency’s control (e.g., rainfall).  

Where there is no discretion, an agency has no duty to consult.31 An agency may still exercise 
independent judgment, but lack some degree of discretion.32 For example, Reclamation has a 
responsibility to prevent civil works from damage and destruction, whatever the cause, so that they 
continue to serve their congressionally authorized purposes. Those actions, albeit subject to independent 
judgment (i.e., the exact manner to which they occur), are nonetheless non-discretionary.  

The authorized purposes of the facilities and the project can further limit Reclamation’s discretion 
in some respects. Congress establishes the purposes for which federal reclamation projects may be used.  

Overall, ESA Section 7(a)(2) cannot serve to override a federal statute or contract mandating 
agency action by subjecting such action to further conditions.33 Nor does ESA Section 7(a)(2) require an 
agency to consult on non-federal actions for which the agency has no means of control or discretion over. 

 
26 50 CFR §402.02. 
27 50 CFR §402.14(c)(l). 
28 Id. 
29 16 U.S.C. §1536(b); 50 CFR §402.14(g). 
30 50 CFR §402.03; Nat’l Assoc. of Home Builders v. Defenders of Wildlife, 551 U.S. 644 (2007). 
31 Id. at 665 (“the ESA’s requirements would come into play only when and action results from the exercise of 
agency discretion”); see also Department of Transportation v. Public Citizen, 541 U.S. 752, 770 (2004) (“where an 
agency has no ability to prevent a certain effect due to its limited statutory authority over the relevant actions, the 
agency cannot be considered a legally relevant ‘cause’ of the effect.”) Further, the Supreme Court has recognized 
that the legal causation argument in Public Citizen supports “the reasonableness of the FWS’s interpretation of 
§7(a)(2) as reaching only discretionary agency actions.” Nat’l Assoc. of Home Builders, 551 U.S. at 665. 
32 Id. at 668 (“while [an agency] may exercise some judgment in determining [an agency action], the statute does not 
grant it discretion ...”). 
33 See Platte River Whooping Crane Critical Habitat Maintenance Trust v. FERC, 962 F.2d 27, 33-34 (D.C. Cir. 
1992). 

Exhibit 20, Page 13 of 42



 
 

14 
 

3.3 ANALYTICAL FRAMEWORK – LEGAL AUTHORITIES AND CONSTRAINTS  

Reclamation derives authority for operation of the Klamath Project from the Act of February 9, 
1905, which authorized Reclamation to raise and lower water levels in Lower Klamath and Tule lakes, 
and any waterbodies connected therewith, in carrying out a federal reclamation project in accordance with 
the Reclamation Act of 1902.34 In their natural condition, these lakes and the connected waterbodies were 
interstate navigable waterways, over which Congress has the exclusive right to regulate under the 
Commerce Clause of the U.S. Constitution. 

Congress did not place any requirements, conditions, or other express constraints on this authority 
over changing water levels, except as generally exist under the Reclamation Act of 1902. From an 
operational standpoint, the Reclamation Act of 1902 includes two substantive conditions on 
Reclamation’s authority. First, Section 6 provides in part that “title to and the management and operation 
of the reservoirs and works necessary for their protection and operation shall remain in the Government 
until otherwise provided by Congress”.35 Second, Section 8 provides that Reclamation, in developing 
federal reclamation projects, “shall proceed in conformity with” “the laws of any State or Territory 
relating to the control, appropriation, use, or distribution of water used in irrigation”.36 Section 8 also 
protects pre-existing water rights, including reserved water rights.37 Reclamation’s discretion in operating 
the Klamath Project is constrained by these express congressional directives.  

In accordance with Section 6 of the Reclamation Act of 1902, Reclamation must operate the 
Klamath Project consistent with other federal laws, including, for example, the ESA.38 Under Section 8, 
Reclamation must also comply with state law on the control, appropriation, use, and distribution of water 
in connection with the Klamath Project, provided such state laws are consistent with directives of 
Congress. Both these mandates confine Reclamation’s discretion in operating the Klamath Project. 
Reclamation has no discretion – except as otherwise directed by Congress – to comply with state law in 
acquiring and exercising water rights in connection with a federal reclamation project.39 Lastly, as the 
Klamath River is an interstate stream, Congress’ directive in Section 8 regarding protecting vested rights 
necessarily pertains to Reclamation’s administration of the Klamath Project. 

 Reclamation’s discretion may further be limited by the United States’ contracts with non-federal 
entities for water from the Klamath Project, as well as contracts for transfer of operation and maintenance 
of federal facilities to non-federal entities. Reclamation has a legal obligation to water users within the 
Klamath Project to operate the Project consistent with the contracts between the United States and them. 
These contracts generally furnish a water supply from the Project and provide for operation and 
maintenance of Project facilities by non-federal entities, subject to certain terms and conditions that vary 
by contract. There are also a limited number of contracts between the United States and water users with 
rights predating the Klamath Project, which Reclamation is also obligated to operate in accordance with. 

 
34 33 Stat. 714. 
35 32 Stat. 389, 43 U.S.C. §498. 
36 32 Stat. 390; 43 U.S.C. §383. 
37 Id. (“nothing herein shall in any way affect any right of any State or of the Federal government or of any 
landowner, appropriator, or user of water in, to, or from any interstate stream or the waters thereof”); United States 
v. Truckee-Carson Irrig. Dist., 649 F.2d 1286, 1298 (9th Cir. 1981), modified, 666 F.2d 351 (9th Cir. 1982), aff’d in 
part and rev’d in part on other grounds sub nom. 
38 Section 10 of the 1902 Act, 43 U.S.C. § 373, also directs the Secretary “to perform any and all acts and to make 
such rules and regulations as may be necessary and proper” to ensure that Project operations conform to applicable 
laws. See United States v. Alpine Land & Reservoir Co., 887 F.2d 207, 212 (9th Cir. 1989); Truckee-Carson Irr. 
Dist. v. Secretary, 742 F.2d 527 (9th Cir. 1984), cert. denied, 472 U.S. 1007 (1985). 
39 Ivanhoe Irr. Dist. v. McCracken, 357 U.S. 275, 291-2 (1958). Also see Hennings v. Oregon, 50 Ore. App. 121 (Or. 
Ct. App. 1981) (water must be used for the purpose set out in the permit or certificate).  
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Reclamation, as an agency of the United States, serves as trustee for tribal and individual Indian 
lands, assets, resources, and treaty and similarly recognized rights. This trust responsibility extends to 
three federally recognized tribes in the Klamath Basin – the Klamath, Yurok, and Hoopa Valley tribes – 
and further limits Reclamation’s discretion in operating the Klamath Project.40  

Pursuant to Winters v. United States and subsequent case law applying it (the “Winters 
Doctrine”), the establishment of Indian reservations such as those of the Klamath, Yurok, and Hoopa 
Valley tribes (or other federal reservations such as national parks or national wildlife refuges) implicitly  
reserves sufficient water to accomplish the purposes of those reservations.41 These tribal water rights, 
although unadjudicated in certain respects, are nonetheless senior in priority to the water rights associated 
with the Klamath Project.42 Reclamation has an obligation to operate the Klamath Project and manage 
water resources (including storage and diversions) consistent with the tribes’ senior water rights.43   

3.4 ENVIRONMENTAL BASELINE  

The environmental baseline includes the past and present impacts of all federal actions or other 
human activities in the action area.44 The environmental baseline also includes the anticipated impact of 
all proposed federal projects in the action area that have already undergone ESA consultation.45 Finally, 
the ESA’s consultation requirements are not retroactive to facilities constructed or under construction 
prior to its enactment.46 The statutory definition of environmental baseline also includes present impacts, 
meaning ongoing impacts, of state, tribal, local and private actions affecting the species at the same time 
as the consultation in progress.47  

The fact that Reclamation maintains a federal facility that was constructed prior to the ESA for its 
congressionally authorized purpose is not an action subject to consultation. The continued presence of a 
dam, canal, drain, or other civil works structure cannot reasonably be said to cause modification to the 
land, water, or air within the meaning of Section 7(a)(2) of the ESA. Similarly, federal contracts that 
existed prior to enactment of the ESA, which limit or otherwise do not provide Reclamation some degree 
of discretion, are part of the environmental baseline.48  

Impacts attributable to environmental baseline may affect the species, but the effects of 
environmental baseline are not attributable to an agency’s proposed action. However, the environmental 
baseline, cumulative effects, and the effects of the proposed action are all considered by the Services 
when they conduct their jeopardy and adverse modification analyses under Section 7(a)(2).49  

 

 
40 Patterson, 204 F.3d at 1214.  
41 207 U.S. 564, 576-77 (1908); see also Cappaert v. U.S., 426 U.S. 128, 139 (1976) (Cappaert); Arizona v. 
California, 373 U.S. 546, 597-602 (1963). 
42 Baley, No. 18-1323 at 51. 
43 Patterson, 204 F.3d at 1214; Kandra v. U.S., 145 F. Supp. 2d 1192 (D. Or. 2001). See also Secretary of the 
Interior, Order No. 3335, “Reaffirmation of the Federal Trust Responsibility to Federally Recognized Indian Tribes 
and Individual Indian Beneficiaries” (Aug. 20, 2014). 
44 50 CFR §402.02. 
45 Id. 
46 6 U.S.C. §1536(c)(l). The date for this exemption is November 10, 1978, the date of the ESA amendments. 
47 USFWS, Endangered Species Consultation Handbook, p. 4-22 (1998) (describing environmental baseline as “an 
analysis of the effects of past and ongoing human and natural factors leading to the current status of the species, its 
habitat (including designated critical habitat) and ecosystem... The baseline includes State, tribal, local and private 
actions already affecting the species or that will occur contemporaneously with the consultation in progress.”) 
48 See e.g., id. at p. 4-26 (“ongoing effects of the existing dam are already included in the Environmental Baseline 
and would not be considered an effect of the proposed action under consultation”). 
49 50 CFR. 402.14(g)(4). 
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CHAPTER 4 -  BRIEF DESCRIPTION OF THE KLAMATH PROJECT  

Chapter 4 provides a brief description of the Klamath Project in the Klamath Basin of southern 
Oregon and northern California.  

Pursuant to Section 2 of the Reclamation Act of 1902, Reclamation initiated surveys of the 
Klamath Basin beginning in October 1903.50 In a report dated November 2, 1903, Reclamation’s 
engineer, John T. Whistler, identified the potential feasibility of an irrigation project serving 
approximately 200,000 acres. Additional surveys were conducted during the summer of 1904, and based 
on that information, the Secretary of the Interior subsequently withdrew over 1.1 million acres of public 
lands in late 1904.  

On February 9, 1905, Congress passed an act, subsequently signed into law by President 
Theodore Roosevelt, providing that: 

The Secretary of the Interior is hereby authorized in carrying out any irrigation project 
that may be undertaken by him under the terms and conditions of the national 
reclamation act and which may involve the changing of the levels of Lower or Little 
Klamath Lake, Tule or Rhett Lake, and Goose Lake, or any other body of water 
connected therewith, in the States of Oregon and California, to raise or lower the level 
of said lakes as may be necessary to dispose of any lands which may come into the 
possession of the United States as a result thereof by cession of any State or otherwise 
under the terms and conditions of the national reclamation act.51 

Following enactment of this law, a board of consulting engineers convened in Klamath Falls to 
inspect the proposed works. This board ultimately produced a report to Reclamation’s Chief Engineer, 
dated May 1, 1905, recommending authorization of a project for reclamation and irrigation of 236,401 
acres – approximately 180,000 acres of which was then inundated by Tule and Lower Klamath lakes – at 
an estimated cost of $4.4 million.  

The Director of the U.S. Geologic Survey referred the board’s report to Secretary of the Interior, 
who subsequently authorized the Project on May 15, 1905. Accordingly, the authorized purpose of the 
Klamath Project is to provide a water supply for approximately 230,000 acres of irrigable land and to 
reclaim lands within the former beds of Tule and Lower Klamath lakes. Accomplishment of this purpose 
includes the authorized incidental purposes of power and flood control.52 

Four days after the project’s authorization, on May 19, 1905, Reclamation filed a notice with the 
State of Oregon, pursuant to state law, of its intentions to appropriate and utilize “all the waters of the 
Klamath Basin, constituting the entire drainage basins of the Klamath River and Lost River, and all of the 
lakes, streams and rivers supplying water thereto or receiving water therefrom...”53 This notice forms the 
basis for all water rights in the State of Oregon in connection with the Klamath Project. Similar water 
right notices were also filed in California, in accordance with California law. 

 
50 32 Stat. 388; 43 U.S.C. §411. 
51 33 Stat. 714. 
52 Regarding flood control, see “Authority for Construction of Works to Protect Tulelake Area, including Coppock 
Bay Lands, from Flooding – Tulelake Division, Klamath Project”, Leland O. Graham, Reg. Counsel, U.S. Bur. of 
Reclamation (Sept. 18, 1947); “Authorization of Construction of Certain Flood Protection Works, Klamath Project”, 
Leland O. Graham, Reg. Counsel, U.S. Bur. of Reclamation (Oct. 8, 1948). Regarding the incidental authorization 
for power development, see “Klamath Power Determination”, Michael L. Connor, Comm., U.S. Bur. of Reclamation 
(May 17, 2013). 
53 Act of Feb. 22, 1905, Or. Gen. Laws, 1905, Ch. 228. 
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After letting contracts in late 1905, Reclamation began construction on the project’s “Main 
Canal” (i.e., A Canal) in March 1906, and the first deliveries to a small portion of the project began in 
May 1907. Work proceeded slowly in the first few years due to unexpectedly high construction costs, 
scarcity of local labor and materials, and limited funds available from the Reclamation Fund. 

In the fall of 1910, in accordance with the Act of June 25, 191054, a board of engineers of the U.S. 
Army examined and reported on the Klamath Project. Based on the board’s recommendation, President 
William Howard Taft approved the project as feasible and practicable on January 5, 1911. 

Reclamation continued construction of the Klamath Project over the subsequent decades, adding 
new facilities and extending the service area as engineering obstacles were resolved. Land was gradually 
uncovered and drained of water. By the early 1960s, construction of the Project was largely complete with 
facilities to serve the current service area of approximately 230,000 acres, including 47,000 acres within 
two national wildlife refuges. 

In its entirety, the Klamath Project now consists of a complex network of storage and conveyance 
works including three large dams and associated reservoirs, four smaller diversion dams, 675 miles of 
canals and laterals, 545 miles of drains, and over 50 separate pumping plants.  

The Project’s three storage reservoirs – Upper Klamath Lake, Clear Lake, and Gerber – have a 
combined active storage capacity of approximately 1,180,000 AF. Under the 2018 BA, Reclamation 
manages the storage and release of water from these reservoirs according to a number of considerations, 
as described in Chapter 3.3.  

Upper Klamath Lake is the Project’s primary water source, with over 560,000 AF of storage 
capacity and a tributary area of over 3,700 square miles. Regulation of storage and releases from the lake 
is controlled by Link River Dam. There is no volume of storage in Upper Klamath Lake designated 
exclusively for storing flood flows, although there are specific “flood control elevations” under the 2018 
BA, which vary according to current and projected hydrologic conditions and the specific time of year. 

Similar in size, Clear Lake Reservoir has a storage capacity of approximately 527,000 AF and a 
drainage area of approximately 700 square miles. Reclamation has designated 153,000 AF of this capacity 
exclusively for flood control purposes at all times, meaning the reservoir’s storage capacity for irrigation 
purposes cannot exceed 374,000 AF. Between October 1 and the end of February, exclusive flood control 
storage increases to 177,000 AF, reducing the space available for storing water for irrigation purposes to 
350,000 AF or less. 

Lastly, constructed by Reclamation in 1925, Gerber Dam, on Miller Creek, tributary to the Lost 
River, forms a reservoir with 94,270 AF of active storage capacity for a tributary area of 230 square 
miles. Under current operating procedures, there is no storage capacity in Gerber Reservoir designated 
exclusively for flood control purposes; however, stored water is periodically released as necessary to 
avoid flooding the Tule Lake area.  

Reclamation has contractually assigned operation and maintenance responsibility for most of the 
Project’s works to three separate irrigation districts, while retaining responsibility for seven facilities – 
Link River Dam, Clear Lake Dam, Gerber Dam, the Lost River Diversion Channel, the Lost River 
Improved Channel, the P Canal, and the Klamath Straits Drain. 

Reclamation has also entered into contracts with 150 separate entities (e.g., ditch companies, 
irrigation districts, drainage districts, improvement districts) and individuals to use water from the 
Klamath Project. These contracts differ in the source, quantity, time period, and other conditions on the 
use of the project water. Certain contracts afford Reclamation some degree of discretion over the use of 

 
54 36 Stat. 835. 
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water by the entity or individual party to the contract; however, this discretion is often limited or 
confined, as more fully discussed in Chapter 5, below. 
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CHAPTER 5 -  SPECIFIC OPERATION ACTIONS AND ASSESSMENT OF  
CONSULTATION REQUIREMENT  

Chapter 5 presents the findings of the reassessment relative to the need for ESA Section 7(a)(2) 
consultation for operational actions associated with the Klamath Project, with particular regard to agency 
discretion. The technical and legal bases for these determinations are presented individually for thirteen 
“actions” that are either identified for ESA Section 7(a)(2) consultation by Reclamation, or for inclusion 
in Reclamation BA’s Environmental Baseline. A specific recommendation is presented for each action 
considered. 

Notably, inclusion of a given action in the BA environmental baseline only means that the federal 
government has no discretion to consult under ESA Section 7(a)(2) and does not necessarily assert that 
related non-federal actions are compliant with the ESA (e.g., Section 9 of the ESA), nor does it resolve all 
of Reclamation’s legal obligations in connection with operating the Klamath Project.  

5.1 STORING TRIBUTARY INFLOW  

The act of storing water, at the most basic level, entails regulating outflow from a reservoir to a 
rate less than instantaneous tributary inflow. When outflow is less than inflow, the surface elevation on a 
reservoir will increase as water is actively stored. The act of storing water is always evidenced by 
increasing water surface elevations.55  

Reclamation’s authorization from Congress is to vary water levels in Upper Klamath Lake and 
connected waterbodies “as may be necessary to dispose of any lands which may come into the possession 
of the United States as a result thereof by cession of any State or otherwise under the terms and conditions 
of the national reclamation act”.56 As storing water involves raising the water level in Upper Klamath 
Lake, this act is within Reclamation’s discretionary authority. However, the purpose of storing water is 
non-discretionary, in that Congress expressly provided the purpose this act is to serve (i.e., an “irrigation 
project” undertaken by the Secretary “under the terms and conditions of the national reclamation act”).   

Reclamation’s discretion in storing water in Upper Klamath Lake is further confined by state law. 
As Upper Klamath Lake lies exclusively within the State of Oregon, in accordance with both the Act of 
February 9, 1905 and Section 8 of the Reclamation Act of 1902, Reclamation must follow Oregon law in 
acquiring and exercising water rights in connection with storing water in Upper Klamath Lake, to the 
extent not inconsistent with federal law.57 

The United States’ water rights for storing water in Upper Klamath Lake are part of the Klamath 
Basin Adjudication, which is an ongoing process in accordance with Oregon law to determine federally 
reserved and pre-1909 (state-based) water rights to water from the Klamath River and Upper Klamath 
Lake and its tributary streams.58 The United States waived its sovereign immunity under the McCarran 
Amendment and the State of Oregon had jurisdiction to compel the United States to participate in these 
still-ongoing proceedings.59 Reclamation accordingly submitted its claims in regard to storing water in 

 
55 When the water surface elevation of a reservoir remains constant (i.e., unchanged), inflow is equal to outflow.  In 
this situation, releases will necessarily consist entirely of tributary inflow and reflect the remainder of whatever 
amount of inflow is not otherwise being consumed and/or diverted.  These allocations are a simple mass-balancing 
exercise, and therefore non-discretionary. 
56 33 Stat. 714. 
57 Id.; 32 Stat. 390, 43 U.S.C. §383. See also Ivanhoe Irr. Dist. v. McCracken, 357 U.S. 275, 291-2 (1958). 
58 See Or. Rev. Stat. §539.021; U.S. v. Oregon., 774 F.Supp. 1568 (D. Or. 1991), aff’d, 44 F.3d 758 (9th Cir. 1994). 
59 43 U.S.C. §666; U.S. v. Oregon, 774 F.Supp. at 1578 (“The system of adjudicating water rights used by the State 
of Oregon results in the ultimate adjudication of all claims and a characterization of the priority of those claims 
relative to one another, and is therefore comprehensive within the meaning of the McCarran Amendment”). 
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Upper Klamath Lake, and these claims have been administratively determined, as set forth in the State of 
Oregon’s 2014 Amended and Corrected Findings of Fact and Order of Determination (ACFFOD).  

Although still subject to ongoing judicial review – and notwithstanding and necessarily reserving 
the United States’ rights to make exceptions to the ACFFOD and duly litigate these issues – the ACFFOD 
is legally enforceable absent a court-ordered stay.60 Having waived its sovereign immunity in 
participating in the Klamath Basin Adjudication, the United States is legally bound by the ACFFOD and 
its determinations with respect to the United States’ relative rights to store water in Upper Klamath Lake 
to the extent not inconsistent with federal law, including federal reserved water rights.  

The ACFFOD places operational and volumetric constraints on the storage of water in Upper 
Klamath Lake, limiting active storage to between the water surface elevations of 4,136 feet and 4,143.3 
feet above sea level, equating to a total volume of 486,830 AF based on Reclamation’s 1998 
bathymetry.61 To the extent Reclamation stores water in Upper Klamath Lake it must do so in a manner 
consistent with the ACFFOD. 

Reclamation’s discretion in storing water in Upper Klamath Lake is subject to the United States’ 
trust obligations to and reserved water rights of the Klamath Tribes.62 The Bureau of Indian Affairs, on 
behalf of the Klamath Tribes, claimed in the Klamath Basin Adjudication various water rights in the 
upper basin, including for lake levels in Upper Klamath Lake, based on the Klamath Tribes’ reserved 
water rights recognized in the Tribes’ 1864 treaty with the United States. The priority date of these rights 
is time immemorial.63 These water rights are determined and quantified in the ACFFOD.64 Exercise of the 
Klamath Tribes’ right to certain water levels in Upper Klamath Lake at various times of the year is the 
subject of stipulated agreement between the United States, the Klamath Tribes, and water users within the 
Project, which remains in effect and currently prevents the Tribes’ right from being exercised so as to 
curtail Klamath Project diversions.65  

Reclamation’s discretion in diverting and storing water in Upper Klamath Lake is further subject 
to the United States’ trust obligation to the Yurok and Hoopa Valley tribes.66 These tribes have rights, 
reserved by a series of nineteenth century executive orders, to take fish within their reservations in 
California.67 These reservations encompass the right to water in the Klamath River sufficient to protect 
the purposes of the reservation – e.g., the right to harvest fish for ceremonial, subsistence, and 
commercial purposes in order to support a moderate standard of living.68  

Reclamation has a legal obligation to protect the federal reserved rights of the Yurok and Hoopa 
Valley tribes, even if unquantified, to the extent of its discretion to do so.69 As noted previously, these 
non-consumptive instream flow rights are senior to the water rights of the Klamath Project.70 Given the 
interstate nature of the Klamath River, these rights necessarily encompass water in the mainstem of the 
Klamath River, including water flowing from the State of Oregon into the State of California, comprised 

 
60 Or. Rev. Stat. §539.130(4). 
61 KBA ACFFOD 07060 and 07117.  
62 Patterson, 204 F.3d at 1214. See also U.S. v. Adair, 723 F.2d 1394, 1415 (9th Cir. 1983). 
63 U.S. v. Adair, 478 F. Supp. 336, 350 (D.Or. 1979); U.S. v. Adair, 723 F.2d 1394, 1414-15 (9th Cir. 1983) 
64 See KBA ACFFOD 04938 through 04946. See also Baley, No. 18-1323 at 48 (affirming the Court of Federal 
Claims’ holding that the Klamath Tribes’ implied water rights include water in Upper Klamath Lake). 
65 See KBA ACFFOD 04982 through 04990. Notwithstanding this stipulated agreement, Reclamation recognizes its 
legal obligation to protect the treaty rights of the Klamath Tribes to the extent of its discretion to do so. Patterson, 
204 F.3d at 1214. See also Adair, 723 F.2d at 1411. 
66 Patterson, 204 F.3d at 1214. 
67 U.S. Department of the Interior, Office of the Solicitor, Opinion of Oct. 4, 1993, M-36979. 
68 Id. See also U.S. v. Eberhardt, 789 F.2d 1354, 1359 (9th Cir. 1986). 
69 Baley, No. 18-1323 at 53. 
70 Id. 
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in part of natural outflow from Upper Klamath Lake.71 In diverting and storing tributary inflow into 
Upper Klamath Lake, Reclamation must account for the senior rights of the Yurok and Hoopa Valley 
tribes.72 

Reclamation’s discretion over the act of storing water in Upper Klamath Lake is also influenced 
by the contracts between the United States and Klamath Project water users. To the extent Reclamation 
otherwise has discretion, its contracts appear, subject to varying terms and conditions, to obligate 
Reclamation to store water to make it available for later irrigation use. 

Lastly, Reclamation’s discretion over storing water is limited by physical conditions. 
Reclamation has no control over the actual amount of tributary inflow to Upper Klamath Lake. This 
condition is dependent upon both natural factors (e.g., precipitation) and the actions of other non-federal 
entities and individuals (e.g., upstream water users). Likewise, Reclamation has no control on all the 
sources of outflow from the lake, both natural and human-caused. This includes not only evaporation and 
seepage, as well as diversions over which Reclamation has no control.  

Given these physical conditions, it is critical to properly define the scope of this action. While 
there is always some level of inflow to Upper Klamath Lake, there is not always inflow available to store. 
The only tributary inflow available to store is water subject to appropriation. When tributary inflow is 
diverted to beneficial use under valid existing rights or otherwise consumed, it is not available for 
appropriation. In this case, there is no action by Reclamation to store or not store water, since water is not 
physically available. 

As a simple example, if 1,000 cfs of water is flowing into Upper Klamath Lake at any given time, 
and 500 cfs is simultaneously being consumed and/or diverted for beneficial use under valid existing 
rights, Reclamation’s discretion with respect to storing water is limited to the remaining 500 cfs. 
Reclamation can either store all, some, or none of the 500 cfs of water but has no discretion over the other 
500 cfs consumed and/or diverted outside the agency’s control. 

Likewise, the scope of Reclamation’s action is diverting all, some, or none of that remaining 500 
cfs into storage, or conversely releasing (i.e., bypassing) it to the Klamath River. The only options are 
either to store or release tributary inflow.  

Taking this example one final step further, if 1,000 cfs is flowing into Upper Klamath Lake at any 
given time, while 500 cfs is simultaneously being consumed and/or diverted for beneficial use, and 1,000 
cfs is being released from Link River Dam, Reclamation’s action with respect to storing or not storing 
water is still limited to the same 500 cfs of tributary inflow that is subject to appropriation. The other 500 
cfs being released from Link River Dam in this scenario must necessarily be coming from water 
previously stored. Storing water is distinct from the act of releasing stored water (see 5.1.2). 

Consult on this action. Although Reclamation’s discretion is confined in a number of 
substantive legal and physical respects, the agency nevertheless has discretion over the act of storing 
water in Upper Klamath Lake. Given the presence of listed species in Upper Klamath Lake and the 
Klamath River, Reclamation can likely exercise its discretion over storing water in Upper Klamath Lake 

 
71 Id. at 49-50 (acknowledging that Iron Gate Dam “controls the water of the Klamath River that flows to it from 
Upper Klamath Lake” and holding that the Yurok and Hoopa Valley tribes “have an implied water right that 
includes the Klamath River and the flows therein as controlled by the Iron Gate Dam”). See also 43 U.S.C. §398 
(providing that nothing in the Reclamation Act of 1902, 32 Stat. 388, “shall in any way affect any right of any State 
or of the Federal Government or of any landowner, appropriator, or user of water in, to, or from any interstate 
stream or waters thereof”). 
72 See 43 U.S.C. §398. Note that Upper Klamath Lake was, in its natural condition, a settling basin, which filled with 
water before overflowing down the Klamath River. This water constituted part of the flows in the river in California, 
which existed at the time of the establishment of their respective reservations, to which the Yurok and Hoopa’s 
rights are necessarily appurtenant to. 
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in a manner that benefits listed species. Consultation on this action should be confined to the act of either 
storing or not storing (i.e., bypassing) tributary inflow that is otherwise subject to appropriation, 
consistent with the constraints on Reclamation’s discretion.  

5.1.1 Releasing Stored Water 

 The act of releasing stored water from Upper Klamath Lake – that is, tributary inflow previously 
diverted and stored in priority – is physically and legally distinct from the act of storing water.73 
Releasing stored water entails releasing more water than is simultaneously flowing into a reservoir. When 
outflow is more than inflow, the surface elevation on the reservoir will decrease as stored water is actively 
released. Decreasing water surface elevations in a reservoir is always indicative of stored water being 
released. 

 Reclamation’s general authorization from Congress is to vary water levels in Upper Klamath 
Lake in connection with carrying out a federal irrigation project.74 As releasing stored water involves 
lowering the water level in Upper Klamath Lake, this act is within Reclamation’s authority. Operation of 
Upper Klamath Lake as a storage reservoir is also within Reclamation’s express authority under Section 6 
of the Reclamation Act of 1902.75 

Congress confined Reclamation’s discretion in carrying out this authority, expressly requiring 
that the agency comply with state law in the “control, use, appropriation, or distribution of water used in 
irrigation”.76 As Upper Klamath Lake lies exclusively within the State of Oregon, Reclamation must 
follow Oregon law when releasing stored water from the lake to the extent not inconsistent with the 
purposes of the Klamath Project and other applicable federal law. 

The United States waived its sovereign immunity under the McCarran Amendment based on the 
stated scope of the Klamath Basin Adjudication as described by the Ninth Circuit Court of Appeals in 
United States v. Oregon, 44 F.3d 758 (1994). Accordingly, the United States filed claims in the Klamath 
Basin Adjudication to its rights with respect to the use of stored water in Upper Klamath Lake, as well as, 
claims for other rights.77 While the Klamath Basin Adjudication necessarily did not encompass rights to 
live flow and stored water appropriated and used in California, including federally reserved tribal rights to 
water in the Klamath River, water diverted and stored in Upper Klamath Lake occurs solely in the State 
of Oregon.  

Under the ACFFOD, Reclamation holds the right to store water in Upper Klamath Lake; 
however, the ACFFOD recognizes a difference between the right to store water and the right to use stored 
water from the lake.78 Specifically, “the United States is the owner of a right to store water in Upper 
Klamath Lake to benefit the separate irrigation rights recognized for the Klamath Reclamation Project”.79 
The ACFFOD finds that, except for federally owned lands, the districts and individual landowners that 
are party to the Klamath Basin Adjudication hold the legal interest in the water rights associated with the 

 
73 See KBA ACFFOD 07083 to 07084. 
74 33 Stat. 714. 
75 32 Stat. 389, 43 U.S.C. §498. 
76 43 U.S.C. §383. Note, however, that Section 6 of the Reclamation Act of 1902, 32 Stat. 389, 43 U.S.C. §498 
serves as a limitation on Section 8, in the event state law conflicts with federal law. 
77 As a McCarran Amendment proceeding, the Klamath Basin Adjudication is necessarily a comprehensive, general 
stream adjudication in which the rights of all competing claimants are adjudicated. See U.S. v. Or. Water Resources 
Dept., 774 F.Supp. at 1578 (“The system of adjudicating water rights used by the State of Oregon results in the 
ultimate adjudication of all claims and a characterization of the priority of those claims relative to one another, and 
is therefore comprehensive within the meaning of the McCarran Amendment. If the United States is dissatisfied with 
the outcome of this adjudication, it has resort to the appellate courts of the State of Oregon and the United States 
Supreme Court if its objections are properly preserved.”) .  
78 KBA ACFFOD 07083 to 07085. 
79 Id. at 07084. 
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Klamath Project for applying water appropriated from the Klamath River (in Oregon) and Upper Klamath 
Lake to beneficial use.80 This includes the right to use both “live flow” (i.e., tributary inflow) and stored 
water.81 

To the extent Reclamation releases water previously appropriated and stored in priority from 
Upper Klamath Lake for a beneficial use, including in the State of California, the use must be consistent 
with the ACFFOD or applicable federal law. The authorized use for stored water in Upper Klamath Lake 
under the ACFFOD is designated as irrigation and related purposes, on certain specified places of use 
within the Klamath Project.82  

Using stored water that is otherwise subject to the beneficial use by Klamath Project beneficiaries 
to augment or otherwise produce instream flows in the Klamath River, either in Oregon or California, is 
not authorized under the ACFFOD. Reclamation therefore cannot release water previously stored in 
priority and otherwise required for beneficial use by Klamath Project beneficiaries from Upper Klamath 
Lake for the specific purposes of producing instream flows in the Klamath River either in Oregon or 
California.  

This is not to say that Reclamation is barred from releasing stored water for anything other than 
beneficial use within the Klamath Project. A clear example is flood control operations. When observed or 
anticipated inflows to Upper Klamath Lake may cause water surface elevations to exceed designated 
maximum operating levels, Reclamation must release stored water to make space available to ensure 
public safety and integrity of Project facilities. This act, however, is non-discretionary, since Reclamation 
has a responsibility to maintain civil works so they continue to serve their congressionally authorized 
purposes.83 

Reclamation may also have discretion to release stored water not otherwise needed for beneficial 
use within the Klamath Project. For example, even if there is no risk of flooding, there are situations and 
circumstances when Upper Klamath Lake is effectively full (i.e., water surface elevation near 4,143.3 
feet), with a stored water supply in excess of the anticipated beneficial needs within the Klamath Project. 
As the owner and operator of the reservoir, in accordance with Section 6 of the Reclamation Act of 1902, 
Reclamation has the discretion to release excess or surplus stored water.84 This discretion is a function of 
managing storage levels in Upper Klamath Lake.  

Reclamation’s contracts with water users within the Klamath Project also to some extent limit the 
agency’s discretion to determine when and in what amounts there is stored water in excess or surplus to 
their potential beneficial use. Likewise, Reclamation’s trust obligations to the Klamath Tribes may limit 
Reclamation’s discretion to release stored water that is otherwise surplus to the needs to Klamath Project, 
in order to maintain certain hydrologic conditions in Upper Klamath Lake.  

However, Reclamation’s discretion over the act of releasing water previously stored in priority is 
unaffected by the United States’ trust obligation to the Yurok and Hoopa Valley tribes.85 Again, the act of 

 
80 KBA ACFFOD 07075 to 07082 (“The beneficial users of water appropriated pursuant to the May 19, 1905 Notice 
hold a legal interest in rights recognized based on this appropriation for the purpose of beneficial use”); 07085 
(regarding the United States’ interest in beneficial use within LKNWR and TLNWR). 
81 KBA ACFFOD 07061. “Live flow” , as described in the ACFFOD and used herein in characterizing water in the 
Klamath River and Upper Klamath Lake within the State of Oregon, is water in a natural waterbody that is not being 
stored or otherwise used for beneficial purposes (e.g., instream flows) and is therefore subject to appropriation under 
any valid water right (regardless of priority, unless a water rights “call” is in effect). 
82 See KBA ACFFOD 07057 to 07059, and 07062 to 07066. 
83 43 U.S.C. §498. 
84 Id. 
85 See infra n. 72. This statement is not to suggest that the Klamath Basin Adjudication altered or affected the 
reserved rights of the Yurok and Hoopa Valley tribes in any manner. See Baley, No. 18-1323 at 53-54. The tribes’ 
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storing tributary inflow is distinct from the act of releasing previously stored water, and the Yurok and 
Hoopa Valley tribe appear to have a right to water from the Klamath River, including water flowing from 
Oregon into California, including water that flows into and then out of Upper Klamath Lake. But that 
water is different than water previously stored in priority through the operation of a dam constructed after 
the establishment of the tribes’ reservations. There is a tribal trust obligation to the Yurok and Hoopa with 
respect to the former, but not the latter, discretionary action. This interpretation of federal and state law 
has been provided to Reclamation by the Department of Interior’s Office of the Solicitor.86 

These circumstances preclude releases of water previously stored in priority in Upper Klamath 
Lake for satisfying the Yurok and Hoopa Tribes’ federally reserved water right. Absent a specific federal 
law, water previously stored in priority for the Klamath Project is bound by ACFFOD and must be 
released in accordance with its terms.  

This interpretation is logically consistent because the act of storing water reduces the live flow of 
the Klamath River in California, to which the Yurok and Hoopa Valley tribes have reserved rights. But 
the act of releasing water that was stored previously and in priority from Upper Klamath Lake does not 
reduce the live flow otherwise available to meet the rights of the Yurok and Hoopa Valley tribes. 
Therefore, releasing previously stored water does not generally adversely affect these tribes’ rights, 
though the act of storing tributary inflow obviously may. 

Consult on this action. Although Reclamation’s discretion is limited in regard to releasing stored 
water from Upper Klamath Lake – limited by federal and state law, contractual obligations, and trust 
obligations – this authority can be exercised in a manner that benefits listed species in the Klamath River, 
Upper Klamath Lake, or possibly both, and should therefore be consulted on. 

5.1.2 Establishing Target Lake Levels 

 Designating and operating Upper Klamath Lake to target water surface elevations is an inherent 
part of Reclamation’s authority to vary lake levels under the Act of February 9, 1905.87 As discussed in 
sections 5.1.1 and 5.1.2, raising or lowering Upper Klamath Lake is a function of either storing water or 
releasing stored water. To the extent Reclamation has discretion over those two acts, the agency likewise 
has discretion to establish and attempt to operate to target lake levels, subject to all the legal and physical 
constraints discussed previously.  

 The limitations on Reclamation’s discretion over storing water and releasing stored water in 
Upper Klamath Lake indicate that Reclamation will not be able to predetermine and operate to exact 
water surface elevations in the lake (i.e., to the hundredth of an inch on a given day). Reclamation may be 
able to indirectly influence that value, for example by either storing more or less tributary inflow, to the 
extent it is available, but Reclamation cannot control all the conditions that determine how much water is 
stored at any given time. Reclamation can use forecasts to make assumptions about inflows to the lake, 
and make management decisions accordingly, but actual inflows and consumptive losses will influence 
storage operations and thus lake levels. Reclamation likewise lacks absolute control over how much water 
is diverted from the lake for beneficial use. Reclamation’s various contracts and other legal interests may 
give Reclamation the ability to influence this value on an individual basis, but such a right does not exist 
across the entire Project, or for non-Project diversions from Upper Klamath Lake, as a matter of either 

 
rights were not subject to the Klamath Basin Adjudication and the Yurok and Hoopa Valley tribes did not forfeit 
their reserved water rights by not participating in the adjudication. Id. However, having not presented any claim to a 
right to store and use stored water from a reservoir that lies solely in Oregon, the United States, including 
Reclamation, cannot now maintain that such a right exists, at least under Oregon law.  
86 See memo. from Daniel Jorjani, Principal Dep. Solicitor, Dept. of the Interior, to David Bernhardt, Sec., Dept. of 
the Interior, “Use of Water Previously Stored in Priority for Satisfaction of Downstream Rights” (January 14, 2021). 
87 33 Stat. 714. 
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federal or state law.88 These factors beyond Reclamation’s control will necessarily influence the lake’s 
water surface level to some degree. 

 Consult on this action. Reclamation, as the owner of the right to store water in Upper Klamath 
Lake, has the right and discretion to establish predetermined levels that it then attempts to operate the lake 
to. However, Reclamation’s rights, along with its physical capacities, do not afford the agency discretion 
to cause absolute fixed water surface elevations in Upper Klamath Lake. Reclamation can influence the 
lake’s water surface elevation, through the acts of storing water, bypassing tributary inflow, releasing 
stored water, and exercising any discretion that it may have under contract or otherwise over the 
beneficial use of water from the lake. But the agency cannot guarantee exact lake levels.  

Despite these constraints, assuming that designating and attempting to operate to target water 
surface elevations in Upper Klamath Lake can potentially benefit listed species in the lake and/or the 
Klamath River, Reclamation has an obligation to consult on this action. 

5.1.3 Establishing Minimum Release Rates 

Reclamation’s authority in connection with the Klamath Project includes varying water levels in 
both Upper Klamath Lake and the Klamath River, among other waterbodies.89 There is no express 
congressional directive providing for minimum release rates from Upper Klamath Lake to the Klamath 
River; nevertheless establishing such minimums may be incidental to varying water levels in the lake 
and/or river. Establishing minimum releases from Upper Klamath Lake is therefore within Reclamation’s 
authority, but whether it is in the agency’s discretion will depend on the circumstances.  

Depending on what the minimum levels are, actually providing these releases from Upper 
Klamath Lake over the course of a year will be a function of releasing either tributary inflow or, to the 
extent the former is unavailable, stored water.  

Reclamation’s discretion to establish minimum release rates from Upper Klamath Lake to the 
Klamath River is confined in the same manner and to the same degree that Reclamation’s discretion to 
store water and release stored water is confined. There are times when the limitations on Reclamation’s 
discretion to do either such action will limit Reclamation’s ability to provide minimum releases from 
Upper Klamath Lake. 

Do not consult on this action. Reclamation has authority to establish minimum release rates 
from Upper Klamath Lake to the Klamath River, but it does not have discretion to provide minimum 
flows at all times. Reclamation can designate and attempt, within its discretion, to provide minimum 
releases – and to the extent it does so, this would be an action the agency must consult on. But 
Reclamation cannot guarantee certain minimum flows being released at all times from Upper Klamath 
Lake, at least not under existing water rights associated with the Klamath Project. 

5.1.4 Coordinating Project Diversions 

 As previously noted, Reclamation’s authority in operating the Klamath Project is to vary water 
levels in Upper Klamath Lake (and connected waterbodies) “as may be necessary to dispose of any lands 
which may come into the possession of the United States as a result thereof by cession of any State or 

 
88 43 U.S.C. §383; KBA ACFFOD 07083. Regarding the discretion afforded Reclamation under the various 
contracts between the United States and Klamath Project water users has been addressed by the Office of the 
Solicitor. See memo. from Daniel Jorjani, Principal Dep. Solicitor, Dept. of the Interior, to David Bernhard, Sec., 
Dept. of Interior “Analysis of Klamath Project contracts to determine discretionary authority in accordance with the 
November 12, 2020 Letter of the Secretary of the Interior, and Use of Water Previously Stored in Priority for 
Satisfaction of Downstream Federally Reserved Rights” (Jan. 14, 2021). 
89 33 Stat. 714. 
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otherwise under the terms and conditions of the national reclamation act”.90 Coordinating the delivery of 
live flow and stored water from Upper Klamath Lake for irrigation and other beneficial uses within the 
Klamath Project is clearly part of carrying out this authority.  

Diversions to the Klamath Project of both live flow and stored water from Upper Klamath Lake, 
occurring solely in the State of Oregon, are subject to Oregon law, with which Reclamation must comply 
under Section 8 of the Reclamation Act of 1902 (even if the ultimate place of use is within California).91 
Reclamation’s discretion in coordinating the diversion of live flow and stored water from Upper Klamath 
Lake for beneficial use within the Klamath Project is therefore limited by the ACFFOD. 

The ACFFOD places certain limitations on the volume, rate, location and timing of diversions of 
live flow and stored water from Upper Klamath Lake.92 Reclamation’s discretion to coordinate deliveries 
is necessarily confined to these limitations specified in the ACFFOD. 

In addition to these quantitative limits, the ACFFOD recognizes a difference in the ownership 
interests in Klamath Project water rights. Specifically, the ACFFOD finds that, except for federally 
owned lands, the districts and individual landowners hold the legal interest in the water rights associated 
with the Project for diverting and beneficially using both live flow and stored water from Upper Klamath 
Lake.93 The United States’ interest is limited to using the water available from the Project for beneficial 
irrigation purposes within Tule Lake and Lower Klamath National Wildlife Refuges, as well as re-using 
return flows captured within Project boundaries for beneficial use.94  

Therefore, the water rights for the Klamath Project, by themselves, limit  Reclamation’s discretion 
to determine the volume, rate, location and timing of diversions of live flow and stored water from Upper 
Klamath Lake for beneficial use within the Project. Water rights notwithstanding, specific contracts 
between the United States and water users within the Project may afford Reclamation some degree of 
discretion over the manner and extent to which water is beneficially used.95 Likewise, contracts and other 
rights, such as the United States’ real property interests, may also provide Reclamation with some degree 
of control over the facilities used to divert and deliver water to beneficial users within the project. 

Even with respect to federally owned lands within Lower Klamath National Wildlife Refuge 
(LKNWR) and Tule Lake National Wildlife Refuge (TLNWR; collectively the Refuges), the ACFFOD 
does not give Reclamation the discretion to determine the volume, rate, and timing of diversions from 
Upper Klamath Lake and the Klamath River to the Refuges. Under the ACFFOD, Reclamation owns and 
exercises the right to store water in Upper Klamath Lake to “benefit the separate irrigation rights 
recognized for the Klamath Reclamation Project...”96 USFWS was the claimant and is designated by the 
ACFFOD as the holder of the rights to use the water from the Klamath Project, including both live flow 
in the Klamath River and stored water from Upper Klamath Lake, for irrigation of lands within both 
Refuges.97 Reclamation’s role is essentially limited to providing space for storage of water in Upper 
Klamath Lake for the purpose of satisfying the separate rights of USFWS and other beneficial users 
within the Klamath Project. 

In addition to the 1905 water right for irrigation purposes, the ACFFOD recognizes that USFWS 
holds separate federal reserved water rights for both LKNWR and TLNWR to divert live flow from the 
Klamath River for the purpose of waterfowl conservation.98 These water rights vary in priority date, 

 
90 Id. 
91 43 U.S.C. §383. 
92 See KBA ACFFOD 07155 to 07160, and 07284 to 07287. 
93 KBA ACFFOD 07061 and 07075. 
94 KBA ACFFOD 07083 to 07085. 
95 See infra n. 88. 
96 KBA ACFFOD 07084. 
97 KBA ACFFOD 07118 and 07127. 
98 See KBA ACFFOD 03715 to 03744 and 03786 to 03819. 
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ranging from December 31, 1925, to September 2, 1964.99 Similar to the irrigation rights for the Project, 
the ACFFOD specifies the maximum volume that can be used in a given year, the location and maximum 
rate of diversions, and the period of allowable use (year-round) under these reserved rights.100 Stored 
water in Upper Klamath Lake is not an authorized source of water for these reserved rights within 
TLNWR and LKNWR.101 

USFWS has also applied and been granted permission by the State of Oregon to temporarily 
transfer an irrigation water right appurtenant to 2,831 acres above Upper Klamath Lake for use on up to 
4,105 acres within LKNWR.102 The current approved transfer expires at the end of 2021.103 The priority 
date for this water right is September 13, 1920. Under the State’s final order approving the transfer, 
USFWS can divert from the Klamath River to LKNWR via the Ady Canal up to 11,206 AF between 
April 1 and October 1, at the maximum rate of 30.87 cfs (CFS).104 USFWS has an application before the 
State to permanently transfer this water right to LKNWR. 

Both Reclamation and USFWS are agencies of the United States Government. Under the Act of 
September 2, 1964105 and the 1976 amendments to the National Wildlife Refuge System Administration 
Act of 1966106, Congress has conferred upon USFWS all administrative control over LKNWR and 
TLNWR. Under the ACFFOD, USFWS is the “holder” of the water rights under the Klamath Project 
appurtenant to the refuges, as well as the federal reserved rights associated with the executive orders or 
legislative acts establishing these Refuges.107 Given these authorities, USFWS, not Reclamation, controls 
whether these water rights are exercised. 

Reclamation and USFWS could potentially enter into a memorandum of agreement or something 
similar, which would specify the parameters under which USFWS would exercise its right to use water 
for irrigation purposes under the Klamath Project, as well as any or all of the other water rights 
appurtenant to LKNWR. Reclamation and USFWS have entered into such agreements in the past, but of 
temporary duration. There is no such agreement currently in place.  

Reclamation’s other legal interests, for example its control over the Klamath Straits Gates, as 
described in section 5.2.5, may give Reclamation some indirect influence over the amount, rate, and 
timing of beneficial use within LKNWR, but Reclamation has neither authority nor discretion to make a 
fixed determination of the amount of water diverted to LKNWR. 

Do not consult on this action. The ACFFOD does not afford Reclamation with the right to 
determine the volume, rate, location, or timing of water available for beneficial use of water within the 
Klamath Project, including LKNWR and TLNWR. Under Section 8 of the Reclamation Act of 1902, the 
ACFFOD is controlling in this matter and states that “the right of beneficial use of water in the Project is 
held by the beneficial users. This applies to the right to the use of both live flow and stored water”.108 

As noted above, Reclamation’s contracts or other legal interests, including real property interests, 
may afford Reclamation some degree of discretion over the exercise of water rights within the Klamath 
Project for beneficial use; however, there is no such blanket discretion across the entire project as a matter 
of federal or state law. To the extent individual contracts or agreements provide Reclamation with such 

 
99 KBA ACFFOD 03728-03729, 03739, 03743, 03797, 03803, and 03805. 
100 Id. 
101 Id. 
102 Or. Water Res. Dept., “Final Order Approving Temporary Changes of Use and Points of Diversion”, Transfer 
Application No. T-12642 (Aug. 8, 2017). 
103 Id. 
104 Id. 
105 Act of June 2, 1964, Pub. L. 88-567, 78 Stat. 851. 
106 Act of Feb. 27, 1976, Pub. L. 94-223, 90 Stat. 199. 
107 Infra n. 96 and 97. 
108 43 U.S.C. §383; KBA ACFFOD 07061. 
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discretion for particular areas or parts within the project, Reclamation should consult on those specific 
contracts or agreements. 

5.1.5 Flood Control Operating Criteria  

Flood control operations with respect to Upper Klamath Lake generally entail releasing water as 
necessary to prevent water surface elevations from increasing above levels determined to potentially pose 
a threat to flooding surrounding lands. Under current operations, Reclamation has designated end-of-
month “flood control elevations” for Upper Klamath Lake (see Table 1, below), which are interpolated to 
a daily value for operational purposes.  

Table 1. Current Upper Klamath Lake flood control elevations (in feet above sea level, USBR datum) for the last 
day of each month, varying by dry or wet year type. A year is characterized as “wet” any time the current NRCS 
inflow forecast for Upper Klamath Lake for March through September exceeds 710,000 AF. 

Month  
Water Surface Elevation (ft) 

Dry Year Wet Year 

April through June 4143.3 4143.3 

July through September 4143.1 4143.1 

October 4141.4 4141.4 

November 4141.6 4141.6 

December 4141.8 4141.8 

January 4142.3 4142.0 

February 4142.7 4142.4 

March 4143.1 4142.8 

 

Reclamation anticipates that actual Upper Klamath Lake water surface elevations will differ to 
some degree from the designated flood control elevations. Reclamation employs professional judgment in 
evaluating hydrologic conditions, snowpack, weather forecasts, public safety, and other facts into 
designating the water surface elevations PacifiCorp should attempt to achieve on a daily basis. 

The responsibility to maintain civil works structures so they continue to serve their 
congressionally authorized purposes is inherent in the authority to construct them, and is, therefore, non-
discretionary. Maintenance of the structure could only cease if Congress were to de-authorize the 
structure or terminate this responsibility. Therefore, the requirement to maintain the structure, and to not 
let it be damaged and compromised during extreme hydrologic events, is non-discretionary and not 
subject to ESA consultation. However, the manner (how and when) flood control operations occur may be 
subject to Section 7(a)(2) consultation if the procedures (as opposed to the results) could affect listed 
species or designated critical habitat, and the agency has latitude for discretion. 

Consult on this action. Because flood control operations on Upper Klamath Lake entails 
increasing or decreasing releases from Upper Klamath Lake (of both stored water and live flow), which 
could affect listed species and their critical habitat, both in the lake and the river, Reclamation should 
consult on this action. Reclamation’s latitude to adjust flood control operating criteria for the benefit of 
listed species will necessarily be limited by what sound engineering and other considerations the agency 
deems prudent and necessary for structural integrity of civil works and public safety. 
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5.1.6 Making Water Rights Calls 

As previously noted, the ACFFOD in the Klamath Basin Adjudication is legally enforceable as a 
matter of state law, absent a judicial stay in its enforcement.109 In the ACFFOD, the water rights for the 
Klamath Project have a priority date of May 19, 1905.110 In accordance with the doctrine of prior 
appropriation as it exists in the State of Oregon, when the amount of live flow available for appropriation 
in Upper Klamath Lake and the Klamath River is insufficient to meet the actual irrigation demands within 
the Project, a call may be made on the Klamath Project water rights. When a call is made, the State of 
Oregon, through its Water Resources Department, will then investigate and if it determines that a shortage 
in fact exists, it will regulate the diversions of other water users from the same source with junior water 
rights (i.e., with a priority date after May 19, 1905).111  

In the State of Oregon, with respect to the water rights determined for the Klamath Project in the 
Klamath Basin Adjudication, the regulation of junior water rights holders is intended to increase the 
amount of live flow available at the point of diversion for the senior water right holder making a call. In 
order for the call to remain valid and effective, the senior water rights holder must then put the additional 
live flow to beneficial use.112 A senior water rights holder cannot bypass or otherwise not beneficially use 
the live flow made available at the point of diversion as a result of a call on their behalf. If that were to 
occur, the water rights holder presumably has no lawful basis for making the call. 

A valid call on water rights may be made by the holder (i.e., owner) of the water right. The 
ACFFOD recognizes that the United States owns the right to store water in Upper Klamath Lake, and the 
districts and individual landowners within the Klamath Project hold the interest in applying water, both 
stored and live flow, to beneficial use for irrigation and the related purposes designated in the 
ACFFOD.113 Outside TLNWR and LKNWR, the United States’ interest in the water rights is limited to: 
1) the right to store water in Upper Klamath Lake, and 2) the right to re-use water previously appropriated 
and applied to beneficial use (i.e., “return flows”) for another beneficial use.114 

Accordingly, both the United States (Reclamation and/or USFWS) and the districts and 
individual landowners within the Klamath Project that were party to the Adjudication can make a call on 
the water rights associated with the project. But regardless of who makes a call, the determination of 
whether that call is valid and the extent to which the diversions of other water users will be curtailed is at 
the State of Oregon’s discretion. 

Reclamation has discretion over the decision whether or not to make a call on Klamath Project 
water rights. This right is not exclusive to Reclamation; other entities and individuals may also make a 
call on their own or in conjunction with Reclamation.  

Whether there is an actual shortage in the live flow available at the point or points of diversion for 
the calling water right is a factual matter, which the State of Oregon will determine in accordance with 
state law. In accordance with Section 8 of the Reclamation Act of 1902, Reclamation must follow state 
law with respect to the control, appropriation, distribution and use of water in operating the Klamath 
Project, to the extent not in conflict with federal law.115  

The additional water made available at the point of diversion as a result of a call must be 
beneficially used, to the extent the water user’s capacity, or else there is no valid basis for the call. 
Likewise, state law confers upon the State of Oregon jurisdiction to determine when a call is futile in the 

 
109 Or. Rev. Stat. §539.130(4). 
110 KBA ACFFOD 07056. 
111 Or. Admin. R. §690-250-0100. 
112 See Or. Admin. R. §690-250-0020. 
113 Infra n. 93 and 94. 
114 Id. 
115 43 U.S.C. §383. 
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sense of an inadequate amount of water, or no water, reaching the senior water rights holder making the 
call.116 Unless the State makes such a determination, some additional water must be assumed to be 
reaching the point or points of diversion. Accordingly, Reclamation can make its own determination 
about how much additional water is available for diversion and beneficial use within the Klamath Project 
as a result of a call, but it cannot determine that no additional water is available. The authority for that 
determination lies with the State of Oregon and Reclamation must follow Oregon law in this regard. 

Consult on this action. Reclamation has discretion to make a water rights call in the event of a 
shortage. While the water resulting from a call must be beneficially used, which Reclamation has no 
interest in except as conferred by contract, the process of making a call and the water resulting from a call 
may benefit listed species. For example, a water rights call, if enforced, would result in additional inflow 
to Upper Klamath Lake, which, when used to meet instantaneous irrigation demands within the Klamath 
Project, could delay or reduce the amount of stored water used within the Project, thereby leaving more 
water in Upper Klamath Lake. This additional water remaining in storage, albeit for the purpose of 
beneficial use within the Klamath Project, could benefit listed species in the lake.  

5.2 OPERATION OF THE KLAMATH AND LOST RIVERS  

This section discusses Reclamation’s discrete actions in connection with operating Klamath 
Project facilities in connection with the Klamath and Lost rivers. 

5.2.1 Establishing Minimum River Flows  

Reclamation’s authority in connection with the Klamath Project includes varying water levels in 
the Klamath River, among other waterbodies.117 There is no express congressional directive providing for 
minimum flows in the Klamath River at any particular location but establishing such minimums may 
nonetheless be incidental to varying water levels in the river. Establishing minimum flows in the Klamath 
River is therefore within Reclamation’s authority, but whether it is in the agency’s discretion will depend 
on the circumstances. Depending on the rate and measured location of the minimum flows, actually 
achieving these flows may require water from Upper Klamath Lake, the Lost River Diversion Channel, 
and/or the Klamath Straits Drain.  

Reclamation’s discretion over releasing water from Upper Klamath Lake is generally limited to 
the decision to store and not store tributary inflow from Upper Klamath Lake, as discussed in sections 
5.1.1 and 5.1.2. During extreme hydrologic conditions, Reclamation may be required to release stored 
water from Upper Klamath Lake to protect civil works and public safety, but these conditions are highly 
unpredictable in advance. There may also be, at times, stored water in Upper Klamath Lake surplus or 
excess to the needs of the Klamath Project, and Reclamation may have some discretion to release stored 
water in these instances, which could potentially help support designated flows in the Klamath River. But 
this situation is dependent on hydrology and other conditions beyond Reclamation’s control.  

Reclamation can use inflow forecasts and other information to make estimates but will never be 
able to predict in advance the exact timing, rate, and volume of inflow to Upper Klamath Lake over any 
given period – and likewise, the exact volume and rate at which water will be released. Reclamation 
therefore cannot make an absolute commitment to achieving minimum flows in the Klamath River with 
water from Upper Klamath Lake.  

The Lost River Diversion Channel and the Klamath Straits Drain both operate to release water to 
the Klamath River and can materially contribute to the river’s cumulative flow. Likewise, operation of the 
Klamath Straits Gates can influence the amount of water diverted from the Klamath River through the 
Ady Canal owned and operated by Klamath Drainage District. These facilities can be operated, as 

 
116 Infra n. 111. 
117 33 Stat. 714. 
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Reclamation’s discretion allows, either independently or in conjunction with Upper Klamath Lake, to 
potentially contribute to river flows.  

Do not consult on this action. Reclamation has the authority but lacks the discretion to guarantee 
absolute fixed minimum flows in the Klamath River. Reclamation can designate target flows in the 
Klamath River, minimum or otherwise, and then exercise its discretion, particularly over storing water in 
Upper Klamath Lake, in a manner that attempts to achieve flows – and to the extent it does so, this would 
be an action the agency must consult on. But Reclamation cannot guarantee certain flows at all times, 
regardless of the hydrologic conditions and other factors beyond Reclamation’s control. Reclamation 
should therefore not consult on fixed minimum flows in the Klamath River.  

As opposed to absolute minimums, establishing “ target” flows in the Klamath River, including 
target minimums, that Reclamation exercises its discretion attempting to produce, would appear to be 
within the agency’s authority and discretion.  

5.2.2 Diverting Water Through and Into the Lost River Diversion Channel 

Reclamation constructed the Lost River Diversion Dam and Channel between 1910 and 1912. 
The dam operates to raise the water surface in the Lost River to a level necessary to facilitate gravity 
drainage to the Klamath River via the eight-mile-long Lost River Diversion Channel.  

The Lost River Diversion Channel was originally constructed to a capacity of approximately 250 
cfs. In 1930, Reclamation enlarged the channel’s capacity to 1,200 cfs. In 1950 Reclamation redesigned 
and further enlarged the channel to the current capacity of approximately 3,000 cfs. 

Throughout the year all Lost River flows, including any flood control releases from Clear Lake or 
Gerber reservoirs, that reach Lost River Diversion Dam, up to the capacity of the diversion channel 
(3,000 cfs), are diverted to the Klamath River (unless first diverted for irrigation). When flows in the Lost 
River are in excess of the diversion channel’s capacity, the water is spilled over Lost River Diversion 
Dam to the lower Lost River, where it then flows into the Tule Lake Sumps. The Lost River Diversion 
Dam was designed for a maximum overflow of 10,000 cfs. 

 Operation of the Lost River Diversion Channel is integral to one of the basic purposes of the 
Klamath Project – to reclaim lands within the former 96,000-acre bed of Tule Lake. That purpose stems 
from Reclamation’s authority under the Act of February 9, 1905.118 

Tule Lake, now having been largely reclaimed by Reclamation, has primarily been homesteaded 
by small-family farms. Smaller portions of the lakebed have formed into cities and towns. A large portion 
is dedicated as a national wildlife refuge. Two other national monuments also partly lie within the 
reclaimed area. Oher public works, like schools, state and federal highways, have been constructed within 
the reclaimed area. 

 Reclamation has, over the last century, undertaken a comprehensive scheme for draining and 
homesteading Tule Lake, and to a lesser extent, Lower Klamath Lake, building the facilities to achieve 
this result through appropriations from Congress. Reclamation has no discretion to now undo this work, 
in terms of allowing Tule and Lower Klamath lakes to refill. The discretion to reflood Tule Lake, to the 
extent it exists, lies with Congress.  

 Consult on this action. Reclamation is solely responsible for operation and maintenance of the 
Lost River Diversion Channel, in accordance with its authority under the Act of February 9, 1905. But, 
having now constructed this facility and reclaimed an area formerly inundated by Tule Lake pursuant to 
the authority and with the appropriations provided by Congress, Reclamation has no discretion over 
maintaining the facility and protecting the reclaimed area from reflooding.  

 
118 33 Stat. 714 
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Any potential discretion over diverting live flow from the Lost River to the Klamath River is 
largely limited by the physical conditions that govern channel operations. The Lost River Diversion 
Channel and the associated diversion dam on the Lost River have no material storage capacity. Flows 
cannot be withheld and then released in some manner that possibly benefits listed species or their critical 
habitat in the Klamath River. The rate of discharges from the Lost River Diversion Channel into the 
Klamath River cannot be materially altered, given the design and functional operation of the diversion 
channel, absent electing to bypass diversion of water from the Lost River, allowing it to flow down to the 
Tule Lake Sumps (see 5.4). Given the presence of listed species in the Tule Lake Sumps, this action may 
have some benefit to listed species. Altering the rate and amount of water diverted from the Lost River to 
the Klamath River through the Lost River Diversion Channel may also affect flows in the Klamath River. 

Reclamation also has some discretion over the other primary use of the Lost River Diversion 
Channel – diverting water from the Klamath River and Upper Klamath Lake. Reclamation exclusively 
owns and operates this facility. Reclamation can adjust gate positions and water levels in the channel to 
influence diversions otherwise made consistent with state law. 

Given the potential for operation of the Lost River Diversion Channel to benefit listed species 
both in the Tule Lake Sumps and potentially the Klamath River, including designated critical habitat, 
Reclamation should consult on this action. 

5.2.3 Opening and Closing the Klamath Straits Gates 

In conjunction with Reclamation’s plans to drain and potentially homestead lands underlying 
Lower Klamath Lake, in 1907 the United States entered into an agreement with the California 
Northeastern Railway and Southern Pacific companies to construct and maintain a railroad embankment 
across the northern end of Lower Klamath Lake, extending from the Northwest Quarter of Section 26 to 
the Northwest Quarter of Section 1, in Township 40 South, Range 8 East, Willamette Meridian. 

 Additionally, the 1907 agreement required the railroad to construct a concrete control structure in 
the southern end of the railroad embankment at the Klamath Straits, the original channel connecting the 
Klamath River to Lower Klamath Lake. This concrete structure, constructed in 1912, has five gated 
openings, approximately five feet wide, collectively referred to herein as the Klamath Straits Gates. 
Diversions from the river through these gates flow into the Ady Canal, which is operated by the Klamath 
Drainage District and provides deliveries to approximately 55,500 acres of public (LKNWR) and private 
land in the Lower Klamath Lake.  

Operation of the Klamath Straits Gates has and continues to be under Reclamation’s exclusive 
control. However, Reclamation has a contract with the Klamath Drainage District to keep these gates 
closed, “barring acts of God, unavoidable accidents or other causes beyond the control of the United 
States”.119 The contract provides that the gates will be opened at the district’s request, when “necessary in 
connection with the reclamation of lands within the district boundaries, or when this is determined to be 
necessary by the United States in connection with the reclamation and use of lands in California”. 

 In its original state, Lower Klamath Lake was an interstate navigable waterway, with regular ferry 
traffic between California and Oregon. The Act of February 9, 1905, 33 Stat. 714, authorizes Reclamation 
to raise or lower water levels in Lower Klamath Lake and to homestead the area so reclaimed to the 
extent feasible. Reclamation entered into the 1907 agreement with the railroad for this purpose. This 
agreement required the railroad to include a concrete structure in the embankment, the Klamath Straits 
Gates, for which Reclamation still owns and has exclusive control over.  

 Given Reclamation’s authority to raise or lower water levels in Lower Klamath Lake, and 
therefore to control the Klamath Straits Gates, Klamath Drainage District contracted with the United 
States in 1917 to have these gates closed. This contract generally provides that the gates will remain 

 
119 Contract No. Ilr-402c, dated April 28, 1943, article 28(a). 
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closed at all times unless opened at the request of the district or the discretion of the United States for 
purposes of reclaiming federal lands in and around Lower Klamath Lake. 

Reclamation originally had discretion over reclaiming Lower Klamath Lake and the surrounding 
marshes. Congress later directed, in the Act of September 2, 1964, that the remaining federally owned 
lands in and around Lower Klamath be reserved as refuges for migratory birds.120 As discussed in section 
5.1.5, USFWS now has administrative jurisdiction over lands within LKNWR and their use as a matter of 
federal law. Reclamation’s interest in the area is limited to operation and maintenance of Klamath Project 
facilities.  

USFWS requires the Klamath Straits Gates to be open in order to be able divert and convey water 
to LKNWR. This is true for the refuge’s water rights in connection with the Klamath Project, as well as 
federally reserved water rights for refuge purposes. USFWS has a 1940 agreement with Klamath 
Drainage District to use the Ady Canal for this purpose.121 A 1977 agreement between USFWS and 
Reclamation, addressing each agency’s administrative responsibilities in LKNWR, recognizes that the 
right to use the Ady Canal to deliver water to LKNWR is exclusively administered by USFWS.122  

 Possibly consult on this action. Reclamation has discretion to open and close the Klamath 
Straits Gates under its authority to vary water levels in Lower Klamath Lake; however, this discretion is 
materially limited by the United States’ contract with Klamath Drainage District, as well as USFWS’ 
administrative jurisdiction over both LKNWR and the United States’ right to use the Ady Canal to deliver 
water to LKNWR. To the extent Reclamation proposes to open and close the Ady Straits Gates, to the 
extent not constrained by USFWS’ administrative jurisdiction over these lands, Reclamation’s discretion 
may afford some capacity to benefit listed species, in which case there is an obligation to consult on this 
action. 

5.2.4 Pumping and Discharging Water from the Klamath Straits Drain  

The Klamath Straits Drain is an eleven-mile-long earthen canal with four pumping plants, which 
conveys excess drainage and runoff from the Lower Klamath Lake area to the Klamath River. The drain 
was originally built in the mid-1940s, as supplemental works to a joint Reclamation-USFWS construction 
program that built Pumping Plant D, the Tule Lake Tunnel, the P Canal, and much of the refuge 
infrastructure.  

As originally constructed, the drain had just two pumping plants (designated E and F), each with 
two pumps with a combined capacity of approximately 200 cfs. An additional pump was added at both 
plants E and F in the late 1940s, increasing the drain’s capacity from 200 to 300 cfs. Then in the 1970s, 
the drain’s capacity was doubled to 600 cfs, with the construction of two new pumping plants (EE and 
FF), also with three pumps each. 

The volume of water pumped to the Klamath River through the Klamath Straits Drain over the 
last decade has been roughly one-third the historical average (from approximately 90,000 AF annually to 
35,000 AF). The amount pumped through the drain has only exceeded 100,000 AF twice in the last 20 
years. Prior to 2000 it occurred in more than half of all years.  

A major factor in this reduction is the decreased amount of drainage coming from LKNWR. Prior 
to 2000, the refuge on average discharged over 50,000 AF annually into the Klamath Straits Drain; since 
then that figure has been about 13,000 AF. This change has been particularly evident in the last decade, 
during which the refuge has drained less than 1,000 AF annually, except under special arrangements. 

 
120 Pub. L. 88-567, 78 Stat. 851. 
121 Agreement dated May 25, 1940, between the United States, Secretary of the Interior, and Klamath Drainage 
District. 
122 Reclamation Contract No. 7-07-20-W0089, dated August 2, 1977. 
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Reclamation and Klamath Drainage District are party to a 1947 contract, providing that 
Reclamation shall operate and maintain the Klamath Straits Drain and make it “available at all times for 
the proper drainage of the District lands”.123 Further, the agreement provides that water in the drain must 
be maintained at a level to provide adequate drainage, “as determined by the Secretary”, for all district 
lands.124 These obligations on the United States expressly terminate if and when operation and 
maintenance of the drain is transferred to an organization of water users or the district. 

Reclamation and USFWS also have a 1946 agreement pertaining to Reclamation’s operation of 
the Klamath Straits Drain.125 The agreement generally requires Reclamation to “remove from [LKNWR] 
all water brought through the Tule Lake tunnel which it necessary to remove in order to permit the 
efficient carrying on of [USFWS’] functions”.126  

The Klamath Basin Adjudication addresses to some extent the United States’ rights with respect 
to the kinds of “return flows” captured and controlled through a facility like the Klamath Straits Drain. 
The ACFFOD finds that the United States holds a legal interest in water rights connected to the Klamath 
Project for the purpose of re-use of return flows.127 

Consult on this action. Reclamation discretion over operation of the Klamath Straits Drain is 
influenced by Reclamation’s 1947 contract with the Klamath Drainage District, as well as the 1946 
agreement with USFWS. These agreements require Reclamation to operate the drain to dispose of water 
that these entities discharge into it. Reclamation therefore has no discretion over the amount of water 
conveyed through the drain to the Klamath River. Reclamation has discretion, however, to determine how 
these return flows are subsequently used. This act is within Reclamation’s authority over varying water 
levels in Lower Klamath Lake and connected waterbodies, and the ACFFOD recognizes that this right 
exclusively belongs to the United States. Reclamation can designate and use these return flows for 
supporting instream flows in the Klamath River, which can potentially benefit listed species. Therefore, 
Reclamation has an obligation to consult on this action. 

5.3 OPERATION OF CLEAR LAKE AND GERBER RESERVOIRS  

This section discusses Reclamation’s discrete actions in connection with Clear Lake and Gerber 
reservoirs. 

5.3.1 Storing Tributary Inflow  

Reclamation’s authority to construct, operate, and maintain Clear Lake and Gerber reservoirs 
stems from the Act of February 9, 1905, as a primary purpose of these reservoirs is to aid in the draining 
and homesteading of Tule Lake.128 Congress did not confine Reclamation’s discretion in carrying out this 
law, except as generally limited by the Reclamation Act of 1902.129  

Following authorization of the Klamath Project by the Secretary of the Interior on May 15, 1905, 
Reclamation gave notice, for and on behalf of the United States of America, of its intentions to 
appropriate the waters of the Lost River and its tributaries by notices and postings in the states of Oregon 
and California in the manner authorized by the customs and laws of these states. As previously discussed, 
on May 19, 1905, Reclamation filed a notice with the Oregon State Engineer, in accordance with Oregon 
law, to “utilize ... [a]ll of the waters of the Klamath Basin in Oregon, constituting the entire drainage 

 
123 Reclamation Contract No. Ilr-402d, article 10, dated October 11, 1947. 
124 Id. 
125 Reclamation Contract No. Ilr-1371a, article 9, dated June 28, 1946. 
126 Id. 
127 KBA ACFFOD 07083. 
128 33 Stat. 714. 
129 32 Stat. 388. 

Exhibit 20, Page 34 of 42



 
 

35 
 

basins of the Klamath River and Lost River, and all of the lakes, streams, and rivers supplying water 
thereto or receiving water therefrom, including ... all their tributaries”. This notice provides “[t]hat the 
United States intends to use the above described waters in the operation of works for the utilization of 
water in the State of Oregon under the provisions of [the Reclamation Act of 1902]”. 

Also in support of the operations of Clear Lake and Gerber reservoirs, Reclamation posted five 
specific notices of appropriation of water from the Lost River and its tributaries on behalf of the United 
States. The posting on the Lost River for Clear Lake Reservoir was made on December 19, 1904, and 
filed for record in Modoc County, California, on December 28, 1904.130 This notice provided that the 
“water is to be used for irrigation, domestic, power, mechanical, and other beneficial uses in and upon 
lands situated in Klamath (Oregon) and Modoc (California) counties...”131 

The posting on Miller Creek for Gerber Reservoir was made on March 5, 1905, and was recorded 
on March 18, 1905, in Klamath County, Oregon.132 As filed, this notice provided for “... all the 
unappropriated waters of Miller Creek, both surface and underflow, and more specifically stated as 
amounting to one thousand cfs ... for irrigation, domestic, power, mechanical, and other beneficial uses ... 
in Klamath County...”133 

The water rights associated with the Klamath Project to water from the Lost River and its 
tributaries remain unadjudicated in either California or Oregon.  

The exercise and use of these rights are nonetheless governed by California and Oregon law, as 
applicable, in accordance with Section 8 of the Reclamation Act of 1902, to the extent not in conflict with 
federal law.134 Reclamation also has contracts with certain entities for providing stored water from these 
reservoirs for irrigation and related purposes. 

As previously discussed, the act of storing water, at the most basic level, entails regulating 
outflow from a reservoir to a rate less than instantaneous tributary inflow. When outflow is less than 
inflow, the surface elevation on a reservoir will increase as water is actively stored. The act of storing 
water is always evidenced by increasing water surface elevations. 

Reclamation has discretion over the act of storing water in both Clear Lake and Gerber reservoirs. 
The water rights were claimed on behalf of the United States, and the United States owns these reservoirs, 
including both the facilities that impound them and the underlying land. Storing and/or bypassing 
tributary inflow to the reservoirs is a function of managing storage levels in the reservoir.  

Although the United States’ rights remain unadjudicated, in storing and/or bypassing tributary 
inflow, Reclamation must comply with the respective laws of the states of Oregon and California 
regarding the control, appropriation, use and distribution of water used in irrigation. Reclamation cannot 
therefore exercise this right in a manner inconsistent with its claims, as provided in the various notices 
and posting relative to the rights to water from the Lost River and its tributaries. 

Nonetheless, Reclamation must at times bypass tributary inflow from these reservoirs for flood 
control purposes, either in connection with the reservoirs themselves or for operation of the Lost River 
Diversion Channel (and protection of Tule Lake) (see 5.2.2). These releases can affect water levels in the 
reservoir as well as the Tule Lake Sumps. If discharged through the Lost River Diversion Channel, these 
releases can also affect flows in the Klamath River. The releases are non-discretionary in that 
Reclamation must protect federal facilities and carry out the purposes of the Klamath Project, including 

 
130 Modoc Co. records, Water Rights, vol. 2, p. 15. 
131 Id. 
132 Klamath Co. records, Water Rights, vol. 11, p. 192. 
133 Id. 
134 43 U.S.C. §383. 
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reclaiming Tule Lake. Reclamation may, however, some discretion in how exactly these releases are 
made. 

The United States’ contractual obligation to Klamath Project water users may also influence the 
manner in which Reclamation exercises its discretion over storing and/or bypassing tributary inflow to 
Clear Lake and Gerber reservoirs.  

The tribal trust obligations of the Yurok, Hoopa Valley, and Klamath Tribes do not extend to 
water stored in Clear Lake and Gerber reservoirs, since the water in the Lost River did not physically 
reach the Klamath River prior to the Klamath Project and therefore this water is necessarily not part of the 
rights reserved by the United States on behalf of these tribes. Therefore, Reclamation’s discretion in 
storing water from Clear Lake and Gerber reservoirs is not influenced by these obligations. 

Consult on this action. As designated critical habitat for endangered shortnose and Lost River 
suckers, Reclamation’s act of storing water in Clear Lake and Gerber reservoirs can potentially benefit 
listed species in these reservoirs, and therefore there is an obligation to consult on this action. 

5.3.2 Releasing Stored Water 

The act of releasing stored water entails releasing more water than is simultaneously flowing into 
a reservoir. When outflow is more than inflow, the surface elevation on a reservoir will decrease as stored 
water is actively released. Decreasing water surface elevations in a reservoir is always indicative of stored 
water being released. 

Reclamation’s discretion over releasing water from Clear Lake and Gerber reservoirs is also 
governed by federal and state law. Reclamation must comply with Oregon and California law, as 
applicable, releasing and using stored water from Clear Lake and Gerber reservoirs. The various rights the 
United States has claimed in connection with these reservoirs all are for the purpose of utilizing the stored 
water for irrigation and related purposes within the Klamath Project, as so stated. Reclamation’s claimed 
rights on behalf of the United States do not include the use of water for purposes other than as enumerated 
in the various notices and postings. 

Reclamation’s contractual obligations also influence how Reclamation releases stored water from 
Clear Lake and Gerber reservoirs. Reclamation has no obligation to deliver water to entities or individuals 
except under contract with the United States. 

Consult on this action. In releasing water from the reservoirs for flood control purposes (which 
is non-discretionary), Reclamation may nonetheless have some discretion over how this operation occurs, 
and that discretion may be exercised in a manner that potentially benefits listed species, including in the 
Klamath River.  

5.4 OPERATION OF THE TULE LAKE SUMPS  

The Tule Lake Sumps (Sump 1A and 1B) are diked portions of the original lake that are now used 
to store and dispose of excess drainage and runoff. The sumps are also within the boundaries of the Tule 
Lake National Wildlife Refuge (TLNWR). Reclamation designed and built the dikes surrounding the 
sumps the 1940s, as part of a joint construction program with the USFWS. Excess drainage and runoff in 
the sumps is pumped into the Tule Lake Tunnel via Pumping Plant D. Reclamation has transferred 
operation and maintenance responsibilities for Pumping Plant D to the Tulelake Irrigation District, subject 
to rules and regulations issued by Reclamation, which generally specify the water surface elevations to be 
maintained in the sumps for refuge and flood control purposes.135  

 
135 Reclamation Contract No. 14-06-200-5954, dated September 10, 1956. U.S. Bur. of Reclamation, Rules and 
Regulations for Operation and Maintenance of Klamath Project Works Transferred to Tulelake Irrigation District 
under Contract No. 14-06-200-5954 (rev. Feb. 21, 1984). 
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Reclamation has established minimum elevations for Sump 1A, notwithstanding Reclamation has 
no direct control over inputs to the lake (from numerous non-point sources), and that operation of the 
main outlet (Pumping Plant D) has been transferred to Tulelake Irrigation District. While Reclamation 
assumes that these levels can reasonably be met based on historical operations, it may not be possible to 
maintain Tule Lake Sump 1A elevations during excessively dry periods. 

 The Tule Lake Sumps constitute the remnants of Tule Lake. Congress authorized Reclamation to 
raise and lower water levels of Tule Lake. Reclamation lacks some physical control over this condition, 
not being able to control all inflows (at least downstream the Lost River Diversion Channel). Reclamation 
also lacks complete control and therefore discretion over operation of Pumping Plant D, the only outlet 
from the sumps besides natural evaporation, transpiration, and seepage. 

 Reclamation’s agreement with USFWS does not further confine Reclamation’s discretion over 
operation of the sumps, recognizing that these are Klamath Project facilities under Reclamation’s 
administrative responsibility. 

Consult on this action. Although limited in some respects, Reclamation has discretion over the 
water levels in the Tule Lake Sumps, as the remnant waterbodies of Tule Lake. Although not designated 
critical habitat for Lost River and shortnose suckers, both species are present in the Tule Lake Sumps. 
Reclamation cannot guarantee that certain levels in the Sumps, due to factors outside of Reclamation’s 
control (e.g., evaporation).  But to the extent Reclamation elects to establish target levels in the Tule Lake 
Sumps, this discretion can be exercised in a manner that benefits listed species. This action should be 
consulted upon accordingly. 
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CHAPTER 6 -  APPLICATION OF ENVIRONMENTAL BASELINE  

Review of the specific operational actions described in Chapter 5 was performed in accordance 
with the goals of this reassessment: ensuring compliance with law and regulation; defining the scope of 
Reclamation’s proposed actions; correcting attributing actions to the appropriate entity; excluding non-
discretionary actions from the consultation; and properly characterizing the environmental baseline. 

The effects of actions over which Reclamation has no discretion – even though those actions may 
occur within the service area or involve existing facilities of the Klamath Project – cannot reasonably be 
characterized as an agency action causing impacts to the species or modification of species’ habitat within 
the meaning of the ESA. Those effects are not an agency action subject to consultation. Rather they are 
activities or conditions that exist overarching, alongside, or in the background of operation of the Klamath 
Project, and are therefore properly attributable to the environmental baseline. It is only the agency’s 
discretionary actions that are subject to consultation.  

A hypothetical example serves to illustrate this situation. If Reclamation were to propose an 
agency action of, among others in connection with the Klamath Project, storing tributary inflow in Upper 
Klamath Lake, it is the act of storing tributary inflow that Reclamation must consult on. Reclamation does 
not need to extend this act to consulting on Upper Klamath Lake being at designated water surface 
elevations to a hundredth of an inch under certain hydrologic conditions at certain times of the year, 
because that action necessarily entails conditions, events, and non-federal actions beyond Reclamation’s 
control (e.g., rain, runoff, diversions). 

Similarly, if Reclamation proposes to bypass and release tributary inflow from Upper Klamath 
Lake under certain conditions, it is the releases from Upper Klamath Lake that the agency must consult 
on. Reclamation does not need to extend this action to consulting on daily designated flows occurring in 
the Klamath River approximately forty miles downstream of the Klamath Project, particularly through 
four private hydroelectric facilities, because that subsequent condition, although influenced by 
Reclamation’s action, is beyond Reclamation’s discretionary control.  

Reclamation recognizes that the existence of the Klamath Project has altered hydrologic 
conditions in the Klamath Basin. That alteration, however, has occurred within the context of a 
congressionally authorized project maintained for congressionally authorized purposes. The ESA Section 
7(a)(2) consultation process is not the proper venue to address affects related to the continued presence of 
Reclamation structures or the activities or conditions outside the scope of the agency’s discretion. Those 
effects are more properly and efficiently addressed through collaborative efforts among all agencies and 
parties causing impacts to listed species in the Klamath Basin. Reclamation continues to honor its 
commitment to address those impacts attributable to the environmental baseline, but through 
collaborative, locally supported processes, such as demonstrated in the KBRA.  
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CHAPTER 7 -  SUMMARY OF FINDINGS AND REGIONAL DECISION  

The U.S. Bureau of Reclamation, California-Great Basin Region, has performed this thorough 
reassessment of actions associated with its continuing operation of the Klamath Project, in southern 
Oregon and northern California. These actions were critically evaluated for the purpose of facilitating 
consultation with USFWS and NMFS under Section 7(a)(2) of the ESA. This comprehensive 
reassessment permitted careful consideration of previously proposed Reclamation actions to: 

�x verify compliance with law and regulation; 

�x clearly define the scope of the actions; 

�x correctly attribute actions to the appropriate agency; 

�x ensure non-discretionary actions were excluded from consultation; and 

�x properly characterize the environmental baseline. 
 

Application of the above criteria resulted in a determination that there are at least eleven 
operational actions in connection with the Klamath Project that are properly considered subject to ESA 
consultation at this time. (Note that other actions, including administration of certain contract provisions) 
may also be subject to ESA consultation by Reclamation.) Reclamation will verify or re-evaluate the 
effects of these actions and will conduct ESA consultation only if the manner (“how” or “when”) of 
performing the action may affect listed species or designated critical habitat. They are: 

Operation of Upper Klamath Lake: 

1. Storing Tributary Inflow   

2. Releasing Stored Water  

3. Establishing Target Lake Levels  

4. Flood Control Operating Criteria 

5. Making Water Rights Calls 

Operation of the Klamath and Lost Rivers: 

6. Diverting Water Through and Into the Lost River Diversion Channel 

7. Lost River Diversion Channel Operations 

8. Control of the Klamath Straits Gates  

9. Klamath Straits Drain Operations  

Operation of Clear Lake and Gerber Reservoirs 

10. Storing Tributary Inflow 

11. Releasing Stored Water 
 

 Further at this time, Reclamation anticipates not consulting on four operational actions pursuant 
to Section 7(a)(2) of the ESA. They are: 

1. Establishing Minimum Release Rates from Upper Klamath Lake 
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2. Coordinating Project Diversions from Upper Klamath Lake 

3. Establishing Minimum River Flows in the Klamath River 

4. Establishing Minimum Water Levels in Tule Lake Sump 1A. 
 

Reclamation has the authority but lacks the discretion to guarantee absolute fixed minimum 
releases from Upper Klamath Lake, flows in the Klamath River, or water surface elevations in Tule Lake 
Sump 1A. Reclamation can designate target releases from Upper Klamath Lake, target flows in the 
Klamath River, and target water levels in Tule Lake Sump 1A, minimum or otherwise, and then exercise 
its discretion – and to the extent it does so, this would be an action the agency must consult on. But 
Reclamation cannot produce pre-determined flows, lake levels, or sump levels at all times, regardless of 
the hydrologic conditions and other factors beyond Reclamation’s control. Reclamation should therefore 
not consult on fixed releases from Upper Klamath Lake, flows in the Klamath River, and water levels in 
Tule Lake Sump 1A.  

Again, as opposed to absolute flows or levels, establishing “target” releases from Upper Klamath 
Lake, flows in the Klamath River, and water levels in Tule Lake Sump 1A, including target minimums, 
would appear to be within the agency’s authority and discretion, and should be consulted on if proposed 
by Reclamation.  

The recommendations provided in this reassessment reflect a thorough and comprehensive review 
of Reclamation’s continuing operations of the Klamath Project. Actions recommended for inclusion in 
future consultations vary significantly from the far-reaching scope of actions included in past BAs. The 
broad reach of past consultations appears to have been the result of a number of factors, including: 

1. Pre-existence of FERC minimum release requirements from Iron Gate Dam under 
PacifiCorp’s 1956 license for operation of the Klamath Hydroelectric Project (FERC license 
no. 2082), which could never be met by PacifiCorp except with volumes supplied by the 
Klamath Project; 

2. Reclamation’s assumption, prior to issuance of the ACFFOD, that Reclamation unilaterally 
owned the water rights in connection with the Klamath Project, including the interest in 
beneficial use of the water; 

3. An attempt to negotiate proposed actions for BAs that were agreeable to all stakeholders and 
attempted to “balance” competing needs and respective rights within the basin, through the 
form of a Section 7(a)(2) consultation but also in the context of anticipated enactment of a 
basin-wide settlement; and 

4. A view of agency action that was overly broad, especially in light of intervening court 
decisions. 
 

This latter point was the largest single determining factor in this reassessment.  It is clear, based 
on applicable authorizing legislation, applicable water rights at issue (both adjudicated and 
unadjudicated), and the physical conditions in the Klamath Basin that Reclamation’s discretion to regulate 
water surface levels in Upper Klamath Lake and flows in the Klamath River – for the benefit of 
endangered species or otherwise – is narrower than the scope of Reclamation’s recent consultations.  
Reclamation has (and currently still is under the Interim Operations Plan) attempted to manage the 
Klamath Project in a manner that achieves pre-determined hydrologic conditions throughout the entire 
Klamath Basin, based on effects associated with operation of the Klamath Project, as well as other 
federal, state, and private actions over which Reclamation has no discretionary control. 
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Klamath Basin, based on effects associated with operation of the Klamath Project, as well as other 
federal, state, and private actions over which Reclamation has no discretionary control. 

Accordingly, and for the reasons stated herein, it is recommended that consultation be limited to actions 
consistent with the analysis and determinations stated above. 
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 THE SECRETARY OF THE INTERIOR 

WASHINGTON 
 

 
      APR 08 2021 

 

Memorandum 
 
To:  Deputy Solicitor �± Indian Affairs1 
  Principal Deputy Assistant Secretary �± Water and Science  
  Principal Deputy Assistant Secretary for Fish and Wildlife and Parks  
  Principal Deputy Assistant Secretary �± Indian Affairs  
  Senior Counselor to the Secretary  
 
From:  Secretary 
 
Subject: Withdrawal of Klamath Project-Related Memoranda, Letters, and Analyses 
 
On January 20, 2021, President Biden signed Executive Order (EO) 13990, �H�Q�W�L�W�O�H�G���³Protecting 
Public Health and the Environment and Restoring Science to Tackle the Climate Crisis,�  ́86 Fed. 
Reg. 7037 (Jan. 25, 2021). EO 13���������D�I�I�L�U�P�V���W�K�H���Q�H�Z���D�G�P�L�Q�L�V�W�U�D�W�L�R�Q�¶�V���F�R�P�P�L�W�P�H�Q�W���W�R���R�U�J�D�Q�L�]�H��
and deploy the full capacity of its agencies to combat the climate crisis, increasing resilience to 
the impacts of climate change; protecting public health; conserving our lands, waters, and 
biodiversity; and delivering environmental justice. Among other things, the EO directs agencies 
�W�R���³�L�P�P�H�G�L�D�W�H�O�\���U�H�Y�L�H�Z���D�Q�G�����D�V���D�S�S�U�R�S�U�L�D�W�H���D�Q�G���F�R�Q�V�L�V�W�H�Q�W���Z�L�W�K���D�S�S�O�L�F�D�E�O�H���O�D�Z�����W�D�N�H���D�F�W�L�R�Q���W�R 
�D�G�G�U�H�V�V�´���F�H�U�W�D�L�Q���U�H�J�X�O�D�W�L�R�Q�V���R�U���R�W�K�H�U���D�J�H�Q�F�\���D�F�W�L�R�Q�V���W�K�D�W���F�R�Q�I�O�L�F�W���Z�L�W�K���Q�D�W�L�R�Q�D�O���R�E�M�H�F�W�L�Y�H�V���V�H�W��
forth in the EO. The Biden-Harris administration has also made clear its commitment to respect 
Tribal sovereignty and self-governance and to fulfill Federal trust and treaty responsibilities to 
Tribal Nations through regular, meaningful, and robust consultation. 
 
The Klamath Basin in southern Oregon and northern California is facing one of the worst 
drought years in 4 decades. Water flowing from the Upper Klamath Lake and in the Klamath 
River is critically important to communities in this region, including farmers and ranchers, sport 
and commercial fishermen, and multiple Tribes in the Klamath Basin that depend on these 
waters, fisheries, and other natural resources for their livelihoods. Given the dire and 
unprecedented drought conditions that we are facing, we know that difficult decisions will need 
to be made in the coming days and weeks to address water shortages. Through this 
memorandum, I am directing each of you to work collaboratively, across our agency and across 
the Federal Government, and with our State, local, Tribal, and community partners to identify 
steps that can be taken to minimize the impacts of upcoming water allocation decisions and 
develop a long-term plan to facilitate conservation and economic growth in the Klamath Basin.  
 

 
1 The Principal Deputy Solicitor is recused from this matter. 
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Consistent with these principles, I hereby withdraw the following memoranda, letters, and 
analyses �U�H�O�D�W�H�G���W�R���W�K�H���%�X�U�H�D�X���R�I���5�H�F�O�D�P�D�W�L�R�Q�¶�V���.�O�D�P�D�W�K���3�U�R�M�H�F�W issued during the previous 
administration: 
 

�x August 19, 2020, Memorandum to File re: �³�5�H�F�O�D�P�D�W�L�R�Q���'�H�F�L�V�L�R�Q���R�Q���<�X�U�R�N���7�U�L�E�H�¶�V��
Request for Boat Dance Flows,�  ́to the extent it may have precedential effect on future 
operations. 

�x October 28, 2020, Memorandum from Carter L. Brown, Associate Solicitor �± Division of 
Water Resources and Lance C. Wenger, Regional Solicitor �± Pacific Southwest to Daniel 
H. Jorjani, Solicitor re: �³An Updated Review of Legal Issues concerning the United 
States Bureau of Reclamation Operation of the Klamath Project�  ́(Solicitor Jorjani signed 
and concurred on October 29, 2020). 

�x November 12, 2020, Letters from David Bernhardt to Paul Simmons, Klamath Water 
Users Association, and Nathan Rietmann, Rietmann Law PC, respectively, re: �³Klamath 
Project Water Contracts and the Endangered Species Act.�  ́

�x January 2021 Reassessment of U.S. Bureau of Reclamation Klamath Project Operations 
to Facilitate Compliance with Section 7(a)(2) of the Endangered Species Act. 

�x January 14, 2021, Memorandum from Solicitor to Secretary re: Analysis of Klamath 
Project contracts to determine discretionary authority in accordance with the November 
12, 2020, Letter of the Secretary of the Interior. 

�x January 14, 2021, Memorandum from Solicitor to Secretary re: �³Use of Water Previously 
Stored in Priority for Satisfaction of Downstream Rights.�  ́

�x January 16, 2021, Letters from David Bernhardt to Paul Simmons, Klamath Water Users 
Association, and Nathan Rietmann, Rietmann Law PC, respectively, re: completion of 
analysis based on November 12, 2020, letter (enclosing January 14, 2021, memoranda 
and January 2021 reassessment). 

 
These documents were issued without government-to-government consultation with affected 
Tribes �D�Q�G���G�R���Q�R�W���U�H�I�O�H�F�W���W�K�H���F�X�U�U�H�Q�W���D�G�P�L�Q�L�V�W�U�D�W�L�R�Q�¶�V���J�R�D�O�V���I�R�U���O�R�Q�J-term water recovery and 
economic restoration in this region. The documents also conflict with longstanding Departmental 
positions and interpretation of governing law and should not be relied upon for any purpose. My 
directive is made under the authority of section 2 of Reorganization Plan No. 3 of 1950 (64 Stat. 
1262), 209 DM 3.2, and other applicable authorities.2 

 
2 A 2018 Operations Plan and 2020 Interim Operations Plan (IOP) currently govern Klamath Project 
operations and serve as the basis for a negotiated stay of proceedings in Yurok Tribe, et al. v. U.S. Bureau of 
Reclamation, et al., Civ. No. 3:19-cv-04405-WHO (N.D. Cal.). The IOP, the terms of which were agreed upon 
by the parties to the litigation (including the Klamath Water Users Association, representing Klamath Project 
irrigators), is intended to remain effective through September 2022. The majority of the memoranda being 
withdrawn here, in contrast, was intended to guide the ongoing Endangered Species Act consultation, which is 
not expected to reach completion until 2022. Reclamation has informed interested parties that it is evaluating 
operations under the IOP in 2021 in light of extreme drought conditions and has not otherwise altered 
operations or sought to change the 2018 Operations Plan and/or 2020 IOP based on the new analyses.   
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IN THE CIRCUIT COURT OF THE STATE OF OREGON 

FOR THE COUNTY OF MARION  

KLAMATH IRRIGATION DISTRICT,

Petitioner, 

v. 

OREGON WATER RESOURCES
DEPARTMENT , an agency of the state of 
Oregon, THOMAS BYLER , in his official 
capacity as Director of Oregon Water 
Resources Department, and DANETTE
WATSON, in her official capacity as 
Watermaster for the Oregon Water Resources 
Department, 

Respondents.

Case No. 20CV17922

GENERAL JUDGMENT 

ORS 20.140 - State fees deferred at filing 

On October 13, 2020, the Court ruled on petitioner’s second claim for an injunction under 

ORS 540.740 and issued an Order memorializing the Court’s final decision on that claim.  A 

copy of the Order is attached hereto and incorporated herein for the convenience of the Court and 

the parties.   

On May 26, 2021, this matter came before the Court on respondents’ Motion for 

Summary Judgment on Petition to Compel Agency Action, which was the first claim for relief in 

the Complaint.  Nathan R. Rietmann, Attorney at Law, appeared for petitioner.  Senior Assistant 

Attorney General Darsee Staley appeared for respondents.   

Having reviewed the submissions and heard the arguments of the parties, and being fully 

informed in the premises, the Court issued its ruling from the bench on the first claim, granting 

respondents’ Motion for Summary Judgment, designating petitioner as the prevailing party on 

20CV17922
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the first claim, and directing the parties to prepare a general judgment.  For the reasons set forth 

by the Court on the record: 

IT IS HEREBY ADJUDGED 

1. The first claim is dismissed; and 

2. Petitioner is designated as the prevailing party on the first claim; and 

3. The order dated October 13, 2020 constitutes the Court’s final ruling on the 

second claim. 

_______________________________________ 

Submitted by: Darsee Staley 
Senior Assistant Attorney General 
Attorneys for Respondents 

Signed: 6/14/2021 10:23 AM
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CERTIFICATE OF READINESS

This proposedGENERAL JUDGMENT is ready for judicial signature because:

1. [ ] Each party affected by this order or judgment has stipulated to the order or

judgment, as shown by each opposing party's signature on the document being submitted.

2. [ X ] Each party affected by this order or judgment has approved the order or

judgment, as shown by each party's signature on the document being submitted or by

written confirmation of approval sent to me.

3. [ ] I have served a copy of this order or judgment on each party entitled to service

and:

a. [ ] No objection has been served on me.

b. [ ] I received objections that I could not resolve with a party despite

reasonable efforts to do so. I have filed a copy of the objections I received and indicated which

objections remain unresolved.

c. [ ] After conferring about objections, [role and name of objecting party]

agreed to independently file any remaining objection.

4. [ ] Service is not required pursuant to subsection (3) of this rule, or by statute, rule,

or otherwise.

5. [ ] This is a proposed judgment that includes an award of punitive damages and

notice has been served on the Director of the Crime Victims' Assistance Section as required by

subsection (5) of this rule.

6. [ ] Other:
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DATED June 10 , 2021.

s/ Darsee Staley
DARSEE STALEY #873511
Senior Assistant Attorney General
Trial Attorney
Tel (971) 673-1880
Fax (971) 673-5000
Darsee.Staley@doj.state.or.us
Of Attorneys for State of Oregon
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CERTIFICATE OF SERVICE

I certify that on June 10, 2021, I served the foregoingGENERAL JUDGMENT upon

the parties hereto by the method indicated below, and addressed to the following:

Nathan R. Rietmann
Rietmann & Rietmann, LLP
1270 Chemeketa St. NE
Salem, OR 97301

Attorneys forKlamath Irrigation District

HAND DELIVERY
MAIL DELIVERY
OVERNIGHT MAIL

X SERVED BY EMAIL

s/ Darsee Staley
DARSEE STALEY #873511
Senior Assistant Attorney General
Trial Attorney
Tel (971) 673-1880/Fax (971) 673-5000
Darsee.Staley@doj.state.or.us
Of Attorneys for Oregon Water Resources
Department, Thomas Byler and
Danette Watson
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U.S. Department of the Interior  April 2022 

 
 

2022 Annual Operations Plan 
 

Klamath Project, Oregon-California  
Interior Region 10 - California-Great Basin 
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Mission Statements 
The U.S. Department of the Interior protects and manages the 
�1�D�W�L�R�Q�·�V���Q�D�W�X�U�D�O���U�H�V�R�X�U�F�H�V���D�Q�G���F�X�O�W�X�U�D�O���K�H�U�L�W�D�J�H�����S�U�R�Y�L�G�H�V���V�F�L�H�Q�W�L�I�L�F��
and other information about those resources; and honors its trust 
responsibilities or special commitments to American Indians, Alaska 
Natives, and affiliated Island Communities. 

The mission of the Bureau of Reclamation is to manage, develop, and 
protect water and related resources in an environmentally and 
economically sound manner in the interest of the American public. 
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1 

Introduction 
The �%�X�U�H�D�X���R�I���5�H�F�O�D�P�D�W�L�R�Q�·�V�����5�H�F�O�D�P�D�W�L�R�Q����Klamath Project (Project) delivers water for irrigation 
and related purposes to approximately 230,000 acres in southern Oregon and northern California. 
This 2022 Operations Plan (Plan) describes Project operations that are anticipated to occur between 
April 15 and September 30, 20221 (as further described below), based upon current and projected 
hydrologic conditions. 
 
This Plan necessarily reflects and accounts for the ongoing extreme drought conditions for the third 
�F�R�Q�V�H�F�X�W�L�Y�H���\�H�D�U���D�I�I�O�L�F�W�L�Q�J���W�K�H���.�O�D�P�D�W�K���%�D�V�L�Q�����,�Q�I�O�R�Z�V���W�R���W�K�H���3�U�R�M�H�F�W�·�V���U�H�V�H�U�Y�R�L�U�V���D�U�H���D�P�R�Q�J���W�K�H��
lowest on record, and these extraordinary conditions compel Reclamation to take exceptional 
measures in operating the Project this year. 
 
Specifically, Reclamation has determined that hydrologic conditions are currently preventing and will 
continue to prevent Reclamation from operating the Project consistent with the conditions 
anticipated to occur for species listed as threatened or endangered under the Endangered Species 
Act (ESA) in Upper Klamath Lake (UKL), Gerber and Clear Lake reservoirs, and the Klamath 
�5�L�Y�H�U�����D�V���V�S�H�F�L�I�L�H�G���L�Q���W�K�H���1�D�W�L�R�Q�D�O���0�D�U�L�Q�H���)�L�V�K�H�U�L�H�V���6�H�U�Y�L�F�H�·�V�����1�0�)�6����Endangered Species Act (ESA) 
Section 7(a)(2) Biological Opinion, and Magnuson-Stevens Fishery Conservation and Management Act Essential 
Fish Habitat Response (2019 NMFS BiOp), issued on March 29, 2019, and the U.S. Fish and Wildlife 
�6�H�U�Y�L�F�H�·�V�����8�6�)�:�6�����F�R�O�O�Hctively Services) Biological Opinion on the Effects of the Proposed Interim Klamath 
Project Operations Plan, effective April 1, 2020, through September 30, 2022, on the Lost River and Shortnose 
Sucker (2020 USFWS BiOp), issued on April 10, 2020. 
 
Under Term and Condition (T&C) 1A of the 2019 NMFS BiOp and T&C 1c of the 2020 USFWS 
BiOp, Reclamation is required to meet and confer with the Services in the event that hydrologic 
conditions in UKL and the Klamath River are anticipated to fall outside the scope of certain 
�´�E�R�X�Q�G�D�U�\���F�R�Q�G�L�W�L�R�Q�V�µ���D�Q�D�O�\�]�H�G���E�\���W�K�H���6�H�U�Y�L�F�H�V���L�Q���W�K�H�L�U���U�H�V�S�H�F�W�L�Y�H���%�L�2�S�V�����5�H�F�O�D�P�D�W�L�R�Q���L�V���I�X�U�W�K�H�U��
required to coordinate with the Services on the causative factors for such conditions and identify 
corrective actions and means by which Reclamation may adaptively manage to protect ESA listed 
species. 
 
�&�R�Q�V�L�V�W�H�Q�W���Z�L�W�K���W�K�H���7�	�&�V���L�Q���W�K�H���6�H�U�Y�L�F�H�V�·���%�L�2�S�V�����5�H�F�O�D�P�D�W�L�R�Q���K�D�V���E�H�H�Q��conferring with the Services 
since the process was initiated on February 25, 2022, on observed and anticipated hydrologic 
conditions and corresponding Project operations. Reclamation has engaged in the meet and confer 
process and has coordinated with stakeholders including Klamath Basin Tribes (Yurok, Hoopa 
Valley, Karuk, Klamath, Quartz Valley tribes and Resighini Rancheria), the Klamath Water Users 
Association, Project irrigation and drainage districts, the Services, Oregon Water Resources 
Department, the Bureau of Indian Affairs, PacifiCorp, and leadership from the Department of the 
Interior and the Department of Commerce.  As a result, Reclamation determined it was necessary to 
make temporary adjustments to the 2020 IOP to adaptively manage operations for the remainder of 
water year 2022 as further described below, to address immediate and temporary competing needs, 

 
1 It is recognized that although the operating season and water year ends on September 30 of each year, final 
spring/summer diversions continue until mid-November to finish crop productions. 
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2 

including the needs of all threatened and endangered species, in a reasonable and balanced manner 
informed by real-time hydrological and biological data. 

2022 Project Operations 
Amidst the current extraordinary hydrologic conditions, Reclamation must operate the Project based 
on real-time monitoring and forecasting information. The information that Reclamation will use to 
guide Project operations will include observed hydrologic conditions, inflow forecasts, and biological 
monitoring related to ESA-listed species and their designated critical habitat. Reclamation will 
continue to coordinate Project operations with the Services, and any deviations from the general 
operations described below will be addressed as they arise, in conference with the Services. 

 
As a result of the historically dry hydrologic conditions, competing needs and multiple federal legal 
requirements, Reclamation has determined that the Project Supply allocation from UKL and the 
Klamath River for the 2022 spring/summer irrigation season will be insufficient to provide full 
�G�H�O�L�Y�H�U�L�H�V���W�R���5�H�S�D�\�P�H�Q�W���D�Q�G���6�H�W�W�O�H�P�H�Q�W���&�R�Q�W�U�D�F�W�R�U�V�����´�$�µ���&�R�Q�W�U�D�F�W�R�U�V�����D�Q�G���D�W���W�K�L�V���W�L�P�H���Q�R���Z�D�W�H�U���Z�L�O�O��
be available for other Project contractors.  
 
As in previous years, Reclamation retains discretion to update or amend this plan as conditions 
change or as information continues to become available. Reclamation will communicate substantive 
changes to the Plan to stakeholders in writing, which may affect previously estimated allocations 
among other material aspects of operations. 

Upper Klamath Lake & Klamath River 

Upper Klamath Lake 
For the reasons previously described, Reclamation has determined that meeting the specific UKL 
�Z�D�W�H�U���V�X�U�I�D�F�H���H�O�H�Y�D�W�L�R�Q�V���L�G�H�Q�W�L�I�L�H�G���D�V���´�E�R�X�Q�G�D�U�\���F�R�Q�G�L�W�L�R�Q�V�µ���L�Q���W�K�H�������������8�6�)�:�6��BiOp is not 
obtainable in 2022. Specifically, the UKL water surface elevation is currently below 4,142.02 feet (ft) 
and projections indicate that it: 1) is unlikely to reach 4,142.0 ft in April or May and 2) is likely to be 
less than 4,140.5 ft by July 15. 
 
Reclamation currently projects that the UKL water surface elevation will not exceed 4,140.5 ft by 
July 15, even without Project deliveries or releasing a Surface Flushing Flow (SFF) in the Klamath 
River.  
 
UKL will be operated such that water surface elevations will remain at or above 4,138.15 ft., 
exceeding the 2020 USFWS BiOp end of season minimum elevation of 4,138.00 ft.  Reclamation 
will seek to augment UKL elevation in the event that favorable hydrology manifests through the 
summer, as described below.  

 
2 �$�O�O���H�O�H�Y�D�W�L�R�Q�V���L�Q���W�K�L�V���G�R�F�X�P�H�Q�W���D�U�H���S�H�U���5�H�F�O�D�P�D�W�L�R�Q�·�V���H�V�W�D�E�O�L�V�K�H�G���G�D�W�X�P�� 
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Klamath River 
For the Klamath River, Reclamation has determined that the Environmental Water Account (EWA) 
distribution is expected to meet the expenditure rates identified in T&C 1A of the 2019 NMFS 
BiOp between March 1 and September 30, 2022, based on observed and projected river releases 
from UKL (for meeting Iron Gate Dam target flows). 
 
Reclamation is not anticipating or proposing deviations to the minimum Klamath River target flows 
at Iron Gate Dam, analyzed in the 2019 NMFS BiOp, which consist of flows of 1,325 cubic feet per 
second (cfs) during the month of April; 1,175 cfs in May; 1,025 cfs in June; 900 cfs in July and 
August; and 1,000 cfs in September. 
 

Surface Flushing Flow 
Consistent with Section 1.3.2.6.4 Disease Mitigation and Habitat Flows of the NMFS 2019 BiOp, 
Reclamation is anticipating, to the extent possible under the UKL surface elevations and hydrologic 
conditions, implementation of a SFF on or around April 15, 2022. Releases at Link River Dam from 
UKL would be managed to produce a target flow event exceeding 4,200 cfs for approximately 24 
hours at Iron Gate Dam. Reclamation will strive to maximize the peak flows during the SFF.  Table 
1 below indicates approximate peak flows proposed for the 2022 SFF event given current 
projections.  
 
Table 1. Approximate targeted Surface Flushing Flow Rates (cfs) if implemented on or Around April 15 
under the Natural Resource Conservation Service 50 percent Upper Klamath Lake Inflow Exceedance 
Forecast.  

  April 15 April 16 April 17 
Peak Flow (cfs)  4,200  3,200  4,050  

 
To reduce potential effects to ESA-listed species (i.e., endangered Lost River and shortnose sucker 
populations) present in UKL and to address the duration that UKL is below fill trajectories, 
Reclamation will attempt to coincide the SFF with a hydrologic event.  Further, Reclamation will 
implement accelerated ramp down rates during the SFF event.  Reclamation will coordinate with the 
Services to monitor and integrate real-time conditions to ensure that peak SFF discharges (see Table 
1) would be commensurate with the maximum discharge capability of Link River Dam and 
�3�D�F�L�I�L�&�R�U�S�·�V���G�D�P�V���L�Q���W�K�H���K�\�G�U�R�H�O�H�F�W�U�L�F���U�H�D�F�K��on days 1 and 3 for no less than 24 hours unless a 
greater magnitude can be achieved over a shorter duration.   
 
Althou�J�K���5�H�F�O�D�P�D�W�L�R�Q�·�V���D�Q�D�O�\�V�L�V���L�Q�G�L�F�D�W�H�V���W�K�D�W���W�K�H���6�)�)���V�K�R�X�O�G���Q�R�W���U�H�V�X�O�W���L�Q���K�X�P�D�Q���K�H�D�O�W�K���D�Q�G���V�D�I�H�W�\��
and/or property concerns, if such concerns are encountered during implementation of the SFF 
event, it will be halted immediately. 
 

Project Supply 
Reclamation has determined that it will adaptively manage the Project Supply3, as described further 

 
3 Project Supply is the volume of water available from UKL and the Klamath River for lands within the Klamath Project 
boundaries not served by the Lost River Basin (i.e., Clear Lake and Gerber reservoirs).  
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below, in a manner that will maintain the UKL at or above an end-of-season minimum water surface 
elevation of 4138.15 ft.  The Project Supply volume will be dependent on subsequent inflows to 
UKL and is currently estimated at approximately up to 62,000 AF as a result of projected hydrologic 
conditions which currently align with as a result of the April 1, Natural Resource Conservation 
Service (NRCS) 50 percent UKL inflow forecast, trajectories observed in water year 2021, and 
borrowing up to 20,000 AF from PacifiCorp reservoirs.  
 

Distribution  
Irrigation deliveries will be initiated on or about April 15 and the Project Supply will be adaptively 
managed through a collaborative effort with Project contractors and the Services in a manner that 
will ensure UKL water surface elevations do not recede below 4,138.15 ft. at the end of the 
operating season.  The actual available Project Supply will be dependent on observed inflows and 
UKL elevations during the spring/summer period.  This adaptive management approach will require 
continual monitoring of all operational parameters and projections, and frequent communication 
with Project contractors and the Services to ensure that Project deliveries, coupled with releases to 
the Klamath River, do not cause UKL to be at any time reduced below elevation 4,138.15 ft.  
 
Further, if observed cumulative UKL inflows and/or UKL elevations for any given operational 
week exceed expectations, the following action may be taken, as situationally appropriate. Increased 
volumes would be split, with 50 percent to remain in UKL to assist in providing a buffer in the end 
of season UKL elevation, with the remaining 50 percent to be distributed as Project Supply for 
irrigation use and/or refuge purposes, according to contract priorities. 
 
In the event that observed inflows or UKL elevations do not materialize as forecasted, net inflow 
volumetric shortfalls will be calculated, and diversions for Project purposes would be reduced to a 
rate allowing UKL elevations to remain above 4,138.15 ft.  If it is projected that a reduction in, or 
cessation of, Project diversions is insufficient to ensure a minimum UKL elevation of 4,138.15 ft., 
Reclamation would confer with NMFS to determine if a temporary reduction in releases from UKL 
could be instituted. 
 
As the above distribution criteria for forecasted inflows is based on real-time observations, 
Reclamation would continue to monitor hydrologic conditions in coordination with the Services and 
conduct any additional environmental analysis as deemed appropriate.   
 
Reclamation will continue to coordinate with the Services and Project contractors on Project 
diversions to address unforeseen circumstances that may arise this year. The estimated available 
water supply is tracked daily, with updates regarding remaining Project Supply to Project water users 
occurring approximately every week during the irrigation season or as needed.  If the Project Supply 
must be curtailed, Reclamation will provide notification in writing. 
 
Reclamation will also be coordinating with Project contractors on the need for a Project Drought 
Plan.  Until such time that Reclamation releases a Drought Plan, adaptive management and resulting 
deliveries made to irrigators will occur in line with contractual priorities.  To the extent that districts 
who are entitled to the supply decide not to split evenly or if otherwise all districts mutually agree to 
allocate the available supply (as defined by Reclamation in the Plan or as modified in subsequent plans) 
in a different manner of priority outside the contractual priorities, it is incumbent upon the districts 
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to carefully document such agreement and communicate it to Reclamation.  
 

Canal Charging 
No Project supply was available in 2021, therefore selected canals are being charged slowly before 
irrigation diversions occur.  The longer charging period is allowing for additional monitoring to 
ensure canals remain in safe operating condition.  The Klamath Irrigation District began priming the 
A Canal and C Canal systems to provide an extended period of re-saturating the earthen lining, 
which had been dry since the 2020 irrigation season.  From March 1 through the April 15 start of 
Project deliveries, it is estimated that 644 AF will have been diverted into the A Canal, a quantity 
that will be considered as Project Supply. 
 

PacifiCorp Borrow 
Reclamation will work with PacifiCorp to borrow likely 15,000 AF, but up to 20,000 AF of water 
from their hydroelectric project reservoirs downstream of UKL to assist with implementation of the 
late summer 2022 Yurok �7�U�L�E�H�·�V���&�H�U�H�P�R�Q�L�D�O���%�R�D�W���'�D�Q�F�H���I�O�R�Z���H�Y�H�Q�W.  The borrowed water would be 
paid back �V�R���W�K�D�W���3�D�F�L�I�L�&�R�U�S�·�V��downstream reservoirs can be returned to normal operating levels.  
Details on the PacifiCorp pay back would be determined through further coordination and agreement 
between Reclamation, the Services, and PacifiCorp with agreements to be finalized prior to fall 2022. 
 

Real-Time Management  
The real-time management approach consists of close monitoring and reporting of observed 
hydrologic conditions and will occur to assist Reclamation, the Services, and other affected parties in 
determining if further adaptive management actions are needed in response to evolving 
environmental conditions. Overall, using real-time monitoring and forecasting information, 
Reclamation will continue to meet and confer with the Services as necessary while updating and 
receiving input from affected Klamath Basin parties on the dynamic hydrologic conditions allowing 
timely action on opportunities to reduce risk to ESA-listed species, meet tribal trust responsibilities, 
and uphold contractual water supply obligations.  

Clear Lake Reservoir 

The estimated water supply available from Clear Lake Reservoir is based on several factors, 
including current hydrologic conditions and projected inflows for April through September, the end 
of September minimum elevation analyzed in the 2020 USFWS BiOp, as well as the rate and volume 
of irrigation releases and non-beneficial losses (e.g., evaporation and seepage). The estimated 
available water supply is tracked daily, with updates to Project water users occurring approximately 
every two weeks during the irrigation season or as needed. 
 
As of April 6, 2022, the water surface elevation in Clear Lake Reservoir was 4,522.08 ft, representing 
a total volume of 59,400 AF of stored water. The end of September minimum water surface 
elevation in Clear Lake Reservoir analyzed under the 2020 USFWS BiOp is 4,520.60 ft. With the 
anticipated inflows and estimated evaporation and seepage rates, Reclamation estimates there will be 
no Project water available from Clear Lake Reservoir during the 2022 spring/summer irrigation 
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season.  The average historic Project demand from Clear Lake Reservoir is approximately 35,000 
AF, with a range of up to approximately 40,000 AF.  

Gerber Reservoir 

Similar to Clear Lake Reservoir, the estimated Project water supply available from Gerber Reservoir 
is based on several factors, including current hydrologic conditions, projected inflows for April 
through September, the end of September minimum elevation analyzed under the 2020 USFWS 
BiOp, as well as the rate and volume of irrigation releases and non-beneficial losses (e.g., 
evaporation and seepage). The estimated available water supply is tracked daily, with updates to 
Project water users provided approximately every two weeks during the irrigation season or as 
needed. 
 
The water surface elevation of Gerber Reservoir, as of April 6, 2022, was 4,806.99 ft, representing a 
total volume of 11,413 AF of stored water. The end of September minimum water surface elevation 
in Gerber Reservoir analyzed in the 2020 USFWS BiOp is 4,798.10 ft. With the anticipated rates of 
evaporation and seepage, Reclamation estimates there will be approximately 7,000 AF of Project 
water available from Gerber Reservoir during the 2022 spring/summer irrigation season.  

Lost River 

Natural runoff and return flows in the Lost River may also be available at certain times for irrigation 
use within the Project. Diversions from the Lost River during the spring-summer irrigation season 
are not included in the calculation of the Project Supply available from UKL and the Klamath River. 
As such, the Project water supply from the Lost River is primarily constrained by the physical 
availability of water, primarily from return flows. Reclamation does not estimate the available supply 
from the Lost River during the spring/summer irrigation season, but rather allows Project water 
users to divert the supply as it becomes available, consistent with the terms of their respective 
contracts.   

Other Operational Considerations 

Klamath Project Drought Response Program 

Reclamation has entered into cooperative agreement #R21AC10334 with the Klamath Project 
Drought Response Agency (KPDRA); a joint powers state entity in Oregon and California 
organized in 2018 and comprised of representatives of Project districts.  Their primary function is to 
work with Reclamation to administer programs to align water supply and demand on the Project 
pursuant to the Klamath Basin Water Supply Enhancement Act of 2000 (114 Stat. 2221) as amended 
(132 Stat. 3886 and 134 Stat. 976). 
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Reclamation is providing up to $20 million in funding to the KPDRA to �D�G�P�L�Q�L�V�W�H�U���D���O�D�Q�G���L�G�O�L�Q�J���´�Q�R��
�L�U�U�L�J�D�W�L�R�Q�µ���S�U�R�J�U�D�P���L�Q���Z�K�L�F�K���L�U�U�L�J�D�W�R�U�V��will contract with the KPDRA to receive monetary 
compensation in lieu of Project water.  Reducing demand for Project water in this way is expected to 
contribute to aligning Project Supply with demand.   

Any additional programs administered by Reclamation and the KPDRA under the cooperative 
agreement are subject to Reclamation approval, which would be conditioned on the ability of the 
proposed program to align Project water supply and demand, available funding, and other 
considerations. 

Voluntary Project Water Transfers 

Reclamation supports voluntary transfers of Project water as a means of promoting flexibility in 
managing water supplies and maximizing Project benefits. Accordingly, subject to its approval as 
described below, Reclamation will allow transfers of Project water, within the limits of applicable 
federal and state law.  
 
�5�H�F�O�D�P�D�W�L�R�Q�·�V���S�U�L�R�U���Z�U�L�W�W�H�Q���D�S�S�U�R�Y�D�O���L�V���U�H�T�X�L�U�H�G���W�R���W�U�D�Q�V�I�H�U���3�U�R�M�H�F�W���Z�D�W�H�U���D�P�R�Q�J���3�U�R�M�H�F�W���O�D�Q�G�V�����L�Q��
accordance with existing contracts. Local irrigation, drainage, and similar districts also have the 
discretion to approve transfers of Project water from within their designated service area, 
independent of Reclamation's approval process. Individual landowners who are interested in 
transferring Project water are advised to work with their respective districts to obtain Reclamation's 
approval of Project water transfers. Transfers of Project water to Lower Klamath National Wildlife 
Refuge (LKNWR) or Tule Lake National Wildlife Refuge will also require the approval of USFWS. 
Compliance with other applicable federal and state laws may also be necessary.  
 
Water transfers within the Project will also be contingent, in part, upon the ability to accurately 
measure corresponding water use, on both the transferring and receiving lands, in order to ensure 
that the amount of water used does not exceed the associated total available duty.  
 
Finally, Reclamation may require that parties to a proposed transfer first demonstrate compliance 
with applicable state law. Reclamation will coordinate with Oregon Water Resources Department 
(OWRD) to facilitate any transfers approved by OWRD. 

Voluntary Water Conservation 

There are a number of active conservation efforts that Project water users can employ to conserve 
water and to extend available Project water supplies. Such strategies range from Project-wide 
actions, to district initiatives, to individual efforts at the farm or field level. 
 

Reclamation works with districts and individuals to encourage independent initiatives aimed at 
conserving Project water supplies. District-level conservation initiatives may include rotating water 
use among irrigators that receive water from a particular canal or lateral, de-watering certain 
irrigation laterals when not in use, and limiting tailwater flows at the ends of canals and laterals.  
Individual, on-field, efforts may include planting less water intensive crops, using high-efficiency 
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�L�U�U�L�J�D�W�L�R�Q���V�\�V�W�H�P�V���V�X�F�K���D�V���V�S�U�L�Q�N�O�H�U�V���R�U���J�D�W�H�G���S�L�S�H�V�����D�Q�G���H�P�S�O�R�\�L�Q�J���´�G�H�I�L�F�L�W�µ���L�U�U�L�J�D�W�L�R�Q���W�H�F�K�Q�L�T�X�H�V����
where water is applied at less than the full consumptive use demand of a particular crop type.  
Reclamation encourages Project water users to employ all available tools to conserve water and keep 
demands at a minimum, especially when water shortages exist. 
 
To assist in on-field conservation efforts, Reclamation operates AgriMet stations in the Klamath 
Basin, which use site-specific weather data to estimate evapotranspiration (i.e., crop water use) for 
various crop types typically grown within the Project. This information can be used to identify the 
required amount of water to apply to a crop based on current weather conditions and growth stage. 
AgriMet crop water use charts for the Klamath Basin are updated each morning, and can be found 
online at: 
 
https://www.usbr.gov/pn/agrimet/agrimetmap/agrimap.html 

Lower Klamath National Wildlife Refuge Deliveries 

In accordance with this Plan, water from Project Supply (as described above) is only available for 
�G�H�O�L�Y�H�U�\���W�R���/�.�1�:�5���Z�K�H�Q���F�R�Q�V�L�V�W�H�Q�W���Z�L�W�K���5�H�F�O�D�P�D�W�L�R�Q�·�V���F�R�Q�W�U�D�F�W�X�D�O���D�Q�G���R�W�K�H�U���O�H�J�Dl obligations.  

Voluntary transfers, exchanges, or other arrangements can also make water available to LKNWR. 
Subject to these conditions, LKNWR, including Area K, can use any portion of Project Supply, 
when available to the rest of the Project, through November 30. 
 
Any water rights transferred to LKNWR pursuant to Oregon or California law, such as those water 
rights originally appurtenant to the Agency Lake and Barnes Ranch properties upstream of UKL, are 
separate from the water available to LKNWR from UKL under the Project Supply. USFWS has 
administrative responsibility over the exercise of these non-Project water rights. 
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Mission Statements 
The U.S. Department of the Interior protects and manages the 
�1�D�W�L�R�Q�·�V���Q�D�W�X�U�D�O���U�H�V�R�X�U�F�H�V���D�Q�G���F�X�O�W�X�U�D�O���K�H�U�L�W�D�J�H�����S�U�R�Y�L�G�H�V���V�F�L�H�Q�W�L�I�L�F��
and other information about those resources; and honors its trust 
responsibilities or special commitments to American Indians, Alaska 
Natives, and affiliated Island Communities. 

The mission of the Bureau of Reclamation is to manage, develop, and 
protect water and related resources in an environmentally and 
economically sound manner in the interest of the American public. 
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Introduction 
The �%�X�U�H�D�X���R�I���5�H�F�O�D�P�D�W�L�R�Q�·�V�����5�H�F�O�D�P�D�W�L�R�Q����Klamath Project (Project) delivers water for irrigation 
and related purposes to approximately 230,000 acres in southern Oregon and northern California. 
This 2022 Operations Plan (Plan) describes Project operations that are anticipated to occur between 
April 15 and September 30, 20221 (as further described below), based upon current and projected 
hydrologic conditions. 
 
This Plan necessarily reflects and accounts for the ongoing extreme drought conditions for the third 
�F�R�Q�V�H�F�X�W�L�Y�H���\�H�D�U���D�I�I�O�L�F�W�L�Q�J���W�K�H���.�O�D�P�D�W�K���%�D�V�L�Q�����,�Q�I�O�R�Z�V���W�R���W�K�H���3�U�R�M�H�F�W�·�V���U�H�V�H�U�Y�R�L�U�V���D�U�H���D�P�R�Q�J���W�K�H��
lowest on record, and these extraordinary conditions compel Reclamation to take exceptional 
measures in operating the Project this year. 
 
Specifically, Reclamation has determined that hydrologic conditions are currently preventing and will 
continue to prevent Reclamation from operating the Project consistent with the conditions 
anticipated to occur for species listed as threatened or endangered under the Endangered Species 
Act (ESA) in Upper Klamath Lake (UKL), Gerber and Clear Lake reservoirs, and the Klamath 
�5�L�Y�H�U�����D�V���V�S�H�F�L�I�L�H�G���L�Q���W�K�H���1�D�W�L�R�Q�D�O���0�D�U�L�Q�H���)�L�V�K�H�U�L�H�V���6�H�U�Y�L�F�H�·�V�����1�0�)�6����Endangered Species Act (ESA) 
Section 7(a)(2) Biological Opinion, and Magnuson-Stevens Fishery Conservation and Management Act Essential 
Fish Habitat Response (2019 NMFS BiOp), issued on March 29, 2019, and the U.S. Fish and Wildlife 
�6�H�U�Y�L�F�H�·�V�����8�6�)�:�6�����F�R�O�O�Hctively Services) Biological Opinion on the Effects of the Proposed Interim Klamath 
Project Operations Plan, effective April 1, 2020, through September 30, 2022, on the Lost River and Shortnose 
Sucker (2020 USFWS BiOp), issued on April 10, 2020. 
 
Under Term and Condition (T&C) 1A of the 2019 NMFS BiOp and T&C 1c of the 2020 USFWS 
BiOp, Reclamation is required to meet and confer with the Services in the event that hydrologic 
conditions in UKL and the Klamath River are anticipated to fall outside the scope of certain 
�´�E�R�X�Q�G�D�U�\���F�R�Q�G�L�W�L�R�Q�V�µ���D�Q�D�O�\�]�H�G���E�\���W�K�H���6�H�U�Y�L�F�H�V���L�Q���W�K�H�L�U���U�H�V�S�H�F�W�L�Y�H���%�L�2�S�V�����5�H�F�O�D�P�D�W�L�R�Q���L�V���I�X�U�W�K�H�U��
required to coordinate with the Services on the causative factors for such conditions and identify 
corrective actions and means by which Reclamation may adaptively manage to protect ESA listed 
species. 
 
�&�R�Q�V�L�V�W�H�Q�W���Z�L�W�K���W�K�H���7�	�&�V���L�Q���W�K�H���6�H�U�Y�L�F�H�V�·���%�L�2�S�V�����5�H�F�O�D�P�D�W�L�R�Q���K�D�V���E�H�H�Q��conferring with the Services 
since the process was initiated on February 25, 2022, on observed and anticipated hydrologic 
conditions and corresponding Project operations. Reclamation has engaged in the meet and confer 
process and has coordinated with stakeholders including Klamath Basin Tribes (Yurok, Hoopa 
Valley, Karuk, Klamath, Quartz Valley tribes and Resighini Rancheria), the Klamath Water Users 
Association, Project irrigation and drainage districts, the Services, Oregon Water Resources 
Department, the Bureau of Indian Affairs, PacifiCorp, and leadership from the Department of the 
Interior and the Department of Commerce.  As a result, Reclamation determined it was necessary to 
make temporary adjustments to the 2020 IOP to adaptively manage operations for the remainder of 
water year 2022 as further described below, to address immediate and temporary competing needs, 

 
1 It is recognized that although the operating season and water year ends on September 30 of each year, final 
spring/summer diversions continue until mid-November to finish crop productions. 
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including the needs of all threatened and endangered species, in a reasonable and balanced manner 
informed by real-time hydrological and biological data. 

2022 Project Operations 
Amidst the current extraordinary hydrologic conditions, Reclamation must operate the Project based 
on real-time monitoring and forecasting information. The information that Reclamation will use to 
guide Project operations will include observed hydrologic conditions, inflow forecasts, and biological 
monitoring related to ESA-listed species and their designated critical habitat. Reclamation will 
continue to coordinate Project operations with the Services, and any deviations from the general 
operations described below will be addressed as they arise, in conference with the Services. 

 
As a result of the historically dry hydrologic conditions, competing needs and multiple federal legal 
requirements, Reclamation has determined that the Project Supply allocation from UKL and the 
Klamath River for the 2022 spring/summer irrigation season will be insufficient to provide full 
�G�H�O�L�Y�H�U�L�H�V���W�R���5�H�S�D�\�P�H�Q�W���D�Q�G���6�H�W�W�O�H�P�H�Q�W���&�R�Q�W�U�D�F�W�R�U�V�����´�$�µ���&�R�Q�W�U�D�F�W�R�U�V�����D�Q�G���D�W���W�K�L�V���W�L�P�H���Q�R���Z�D�W�H�U���Z�L�O�O��
be available for other Project contractors.  
 
As in previous years, Reclamation retains discretion to update or amend this plan as conditions 
change or as information continues to become available. Reclamation will communicate substantive 
changes to the Plan to stakeholders in writing, which may affect previously estimated allocations 
among other material aspects of operations. 

Upper Klamath Lake & Klamath River 

Upper Klamath Lake 
For the reasons previously described, Reclamation has determined that meeting the specific UKL 
�Z�D�W�H�U���V�X�U�I�D�F�H���H�O�H�Y�D�W�L�R�Q�V���L�G�H�Q�W�L�I�L�H�G���D�V���´�E�R�X�Q�G�D�U�\���F�R�Q�G�L�W�L�R�Q�V�µ���L�Q���W�K�H�������������8�6�)�:�6��BiOp is not 
obtainable in 2022. Specifically, the UKL water surface elevation is currently below 4,142.02 feet (ft) 
and projections indicate that it: 1) is unlikely to reach 4,142.0 ft in April or May and 2) is likely to be 
less than 4,140.5 ft by July 15. 
 
Reclamation currently projects that the UKL water surface elevation will not exceed 4,140.5 ft by 
July 15, even without Project deliveries or releasing a Surface Flushing Flow (SFF) in the Klamath 
River.  
 
UKL will be operated such that water surface elevations will remain at or above 4,138.15 ft., 
exceeding the 2020 USFWS BiOp end of season minimum elevation of 4,138.00 ft.  Reclamation 
will seek to augment UKL elevation in the event that favorable hydrology manifests through the 
summer, as described below.  

 
2 �$�O�O���H�O�H�Y�D�W�L�R�Q�V���L�Q���W�K�L�V���G�R�F�X�P�H�Q�W���D�U�H���S�H�U���5�H�F�O�D�P�D�W�L�R�Q�·�V���H�V�W�D�E�O�L�V�K�H�G���G�D�W�X�P�� 
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Klamath River 
For the Klamath River, Reclamation has determined that the Environmental Water Account (EWA) 
distribution is expected to meet the expenditure rates identified in T&C 1A of the 2019 NMFS 
BiOp between March 1 and September 30, 2022, based on observed and projected river releases 
from UKL (for meeting Iron Gate Dam target flows). 
 
Reclamation is not anticipating or proposing deviations to the minimum Klamath River target flows 
at Iron Gate Dam, analyzed in the 2019 NMFS BiOp, which consist of flows of 1,325 cubic feet per 
second (cfs) during the month of April; 1,175 cfs in May; 1,025 cfs in June; 900 cfs in July and 
August; and 1,000 cfs in September. 
 

Surface Flushing Flow 
Consistent with Section 1.3.2.6.4 Disease Mitigation and Habitat Flows of the NMFS 2019 BiOp, 
Reclamation is anticipating, to the extent possible under the UKL surface elevations and hydrologic 
conditions, implementation of a SFF on or around April 15, 2022. Releases at Link River Dam from 
UKL would be managed to produce a target flow event exceeding 4,200 cfs for approximately 24 
hours at Iron Gate Dam. Reclamation will strive to maximize the peak flows during the SFF.  Table 
1 below indicates approximate peak flows proposed for the 2022 SFF event given current 
projections.  
 
Table 1. Approximate targeted Surface Flushing Flow Rates (cfs) if implemented on or Around April 15 
under the Natural Resource Conservation Service 50 percent Upper Klamath Lake Inflow Exceedance 
Forecast.  

  April 15 April 16 April 17 
Peak Flow (cfs)  4,200  3,200  4,050  

 
To reduce potential effects to ESA-listed species (i.e., endangered Lost River and shortnose sucker 
populations) present in UKL and to address the duration that UKL is below fill trajectories, 
Reclamation will attempt to coincide the SFF with a hydrologic event.  Further, Reclamation will 
implement accelerated ramp down rates during the SFF event.  Reclamation will coordinate with the 
Services to monitor and integrate real-time conditions to ensure that peak SFF discharges (see Table 
1) would be commensurate with the maximum discharge capability of Link River Dam and 
�3�D�F�L�I�L�&�R�U�S�·�V���G�D�P�V���L�Q���W�K�H���K�\�G�U�R�H�O�H�F�W�U�L�F���U�H�D�F�K��on days 1 and 3 for no less than 24 hours unless a 
greater magnitude can be achieved over a shorter duration.   
 
Althou�J�K���5�H�F�O�D�P�D�W�L�R�Q�·�V���D�Q�D�O�\�V�L�V���L�Q�G�L�F�D�W�H�V���W�K�D�W���W�K�H���6�)�)���V�K�R�X�O�G���Q�R�W���U�H�V�X�O�W���L�Q���K�X�P�D�Q���K�H�D�O�W�K���D�Q�G���V�D�I�H�W�\��
and/or property concerns, if such concerns are encountered during implementation of the SFF 
event, it will be halted immediately. 
 

Project Supply 
Reclamation has determined that it will adaptively manage the Project Supply3, as described further 

 
3 Project Supply is the volume of water available from UKL and the Klamath River for lands within the Klamath Project 
boundaries not served by the Lost River Basin (i.e., Clear Lake and Gerber reservoirs).  
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below, in a manner that will maintain the UKL at or above an end-of-season minimum water surface 
elevation of 4138.15 ft.  The Project Supply volume will be dependent on subsequent inflows to 
UKL and is currently estimated at approximately up to 62,000 AF as a result of projected hydrologic 
conditions which currently align with as a result of the April 1, Natural Resource Conservation 
Service (NRCS) 50 percent UKL inflow forecast, trajectories observed in water year 2021, and 
borrowing up to 20,000 AF from PacifiCorp reservoirs.  
 

Distribution  
Irrigation deliveries will be initiated on or about April 15 and the Project Supply will be adaptively 
managed through a collaborative effort with Project contractors and the Services in a manner that 
will ensure UKL water surface elevations do not recede below 4,138.15 ft. at the end of the 
operating season.  The actual available Project Supply will be dependent on observed inflows and 
UKL elevations during the spring/summer period.  This adaptive management approach will require 
continual monitoring of all operational parameters and projections, and frequent communication 
with Project contractors and the Services to ensure that Project deliveries, coupled with releases to 
the Klamath River, do not cause UKL to be at any time reduced below elevation 4,138.15 ft.  
 
Further, if observed cumulative UKL inflows and/or UKL elevations for any given operational 
week exceed expectations, the following action may be taken, as situationally appropriate. Increased 
volumes would be split, with 50 percent to remain in UKL to assist in providing a buffer in the end 
of season UKL elevation, with the remaining 50 percent to be distributed as Project Supply for 
irrigation use and/or refuge purposes, according to contract priorities. 
 
In the event that observed inflows or UKL elevations do not materialize as forecasted, net inflow 
volumetric shortfalls will be calculated, and diversions for Project purposes would be reduced to a 
rate allowing UKL elevations to remain above 4,138.15 ft.  If it is projected that a reduction in, or 
cessation of, Project diversions is insufficient to ensure a minimum UKL elevation of 4,138.15 ft., 
Reclamation would confer with NMFS to determine if a temporary reduction in releases from UKL 
could be instituted. 
 
As the above distribution criteria for forecasted inflows is based on real-time observations, 
Reclamation would continue to monitor hydrologic conditions in coordination with the Services and 
conduct any additional environmental analysis as deemed appropriate.   
 
Reclamation will continue to coordinate with the Services and Project contractors on Project 
diversions to address unforeseen circumstances that may arise this year. The estimated available 
water supply is tracked daily, with updates regarding remaining Project Supply to Project water users 
occurring approximately every week during the irrigation season or as needed.  If the Project Supply 
must be curtailed, Reclamation will provide notification in writing. 
 
Reclamation will also be coordinating with Project contractors on the need for a Project Drought 
Plan.  Until such time that Reclamation releases a Drought Plan, adaptive management and resulting 
deliveries made to irrigators will occur in line with contractual priorities.  To the extent that districts 
who are entitled to the supply decide not to split evenly or if otherwise all districts mutually agree to 
allocate the available supply (as defined by Reclamation in the Plan or as modified in subsequent plans) 
in a different manner of priority outside the contractual priorities, it is incumbent upon the districts 
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to carefully document such agreement and communicate it to Reclamation.  
 

Canal Charging 
No Project supply was available in 2021, therefore selected canals are being charged slowly before 
irrigation diversions occur.  The longer charging period is allowing for additional monitoring to 
ensure canals remain in safe operating condition.  The Klamath Irrigation District began priming the 
A Canal and C Canal systems to provide an extended period of re-saturating the earthen lining, 
which had been dry since the 2020 irrigation season.  From March 1 through the April 15 start of 
Project deliveries, it is estimated that 644 AF will have been diverted into the A Canal, a quantity 
that will be considered as Project Supply. 
 

PacifiCorp Borrow 
Reclamation will work with PacifiCorp to borrow likely 15,000 AF, but up to 20,000 AF of water 
from their hydroelectric project reservoirs downstream of UKL to assist with implementation of the 
late summer 2022 Yurok �7�U�L�E�H�·�V���&�H�U�H�P�R�Q�L�D�O���%�R�D�W���'�D�Q�F�H���I�O�R�Z���H�Y�H�Q�W.  The borrowed water would be 
paid back �V�R���W�K�D�W���3�D�F�L�I�L�&�R�U�S�·�V��downstream reservoirs can be returned to normal operating levels.  
Details on the PacifiCorp pay back would be determined through further coordination and agreement 
between Reclamation, the Services, and PacifiCorp with agreements to be finalized prior to fall 2022. 
 

Real-Time Management  
The real-time management approach consists of close monitoring and reporting of observed 
hydrologic conditions and will occur to assist Reclamation, the Services, and other affected parties in 
determining if further adaptive management actions are needed in response to evolving 
environmental conditions. Overall, using real-time monitoring and forecasting information, 
Reclamation will continue to meet and confer with the Services as necessary while updating and 
receiving input from affected Klamath Basin parties on the dynamic hydrologic conditions allowing 
timely action on opportunities to reduce risk to ESA-listed species, meet tribal trust responsibilities, 
and uphold contractual water supply obligations.  

Clear Lake Reservoir 

The estimated water supply available from Clear Lake Reservoir is based on several factors, 
including current hydrologic conditions and projected inflows for April through September, the end 
of September minimum elevation analyzed in the 2020 USFWS BiOp, as well as the rate and volume 
of irrigation releases and non-beneficial losses (e.g., evaporation and seepage). The estimated 
available water supply is tracked daily, with updates to Project water users occurring approximately 
every two weeks during the irrigation season or as needed. 
 
As of April 6, 2022, the water surface elevation in Clear Lake Reservoir was 4,522.08 ft, representing 
a total volume of 59,400 AF of stored water. The end of September minimum water surface 
elevation in Clear Lake Reservoir analyzed under the 2020 USFWS BiOp is 4,520.60 ft. With the 
anticipated inflows and estimated evaporation and seepage rates, Reclamation estimates there will be 
no Project water available from Clear Lake Reservoir during the 2022 spring/summer irrigation 
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season.  The average historic Project demand from Clear Lake Reservoir is approximately 35,000 
AF, with a range of up to approximately 40,000 AF.  

Gerber Reservoir 

Similar to Clear Lake Reservoir, the estimated Project water supply available from Gerber Reservoir 
is based on several factors, including current hydrologic conditions, projected inflows for April 
through September, the end of September minimum elevation analyzed under the 2020 USFWS 
BiOp, as well as the rate and volume of irrigation releases and non-beneficial losses (e.g., 
evaporation and seepage). The estimated available water supply is tracked daily, with updates to 
Project water users provided approximately every two weeks during the irrigation season or as 
needed. 
 
The water surface elevation of Gerber Reservoir, as of April 6, 2022, was 4,806.99 ft, representing a 
total volume of 11,413 AF of stored water. The end of September minimum water surface elevation 
in Gerber Reservoir analyzed in the 2020 USFWS BiOp is 4,798.10 ft. With the anticipated rates of 
evaporation and seepage, Reclamation estimates there will be approximately 7,000 AF of Project 
water available from Gerber Reservoir during the 2022 spring/summer irrigation season.  

Lost River 

Natural runoff and return flows in the Lost River may also be available at certain times for irrigation 
use within the Project. Diversions from the Lost River during the spring-summer irrigation season 
are not included in the calculation of the Project Supply available from UKL and the Klamath River. 
As such, the Project water supply from the Lost River is primarily constrained by the physical 
availability of water, primarily from return flows. Reclamation does not estimate the available supply 
from the Lost River during the spring/summer irrigation season, but rather allows Project water 
users to divert the supply as it becomes available, consistent with the terms of their respective 
contracts.   

Other Operational Considerations 

Klamath Project Drought Response Program 

Reclamation has entered into cooperative agreement #R21AC10334 with the Klamath Project 
Drought Response Agency (KPDRA); a joint powers state entity in Oregon and California 
organized in 2018 and comprised of representatives of Project districts.  Their primary function is to 
work with Reclamation to administer programs to align water supply and demand on the Project 
pursuant to the Klamath Basin Water Supply Enhancement Act of 2000 (114 Stat. 2221) as amended 
(132 Stat. 3886 and 134 Stat. 976). 
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Reclamation is providing up to $20 million in funding to the KPDRA to �D�G�P�L�Q�L�V�W�H�U���D���O�D�Q�G���L�G�O�L�Q�J���´�Q�R��
�L�U�U�L�J�D�W�L�R�Q�µ���S�U�R�J�U�D�P���L�Q���Z�K�L�F�K���L�U�U�L�J�D�W�R�U�V��will contract with the KPDRA to receive monetary 
compensation in lieu of Project water.  Reducing demand for Project water in this way is expected to 
contribute to aligning Project Supply with demand.   

Any additional programs administered by Reclamation and the KPDRA under the cooperative 
agreement are subject to Reclamation approval, which would be conditioned on the ability of the 
proposed program to align Project water supply and demand, available funding, and other 
considerations. 

Voluntary Project Water Transfers 

Reclamation supports voluntary transfers of Project water as a means of promoting flexibility in 
managing water supplies and maximizing Project benefits. Accordingly, subject to its approval as 
described below, Reclamation will allow transfers of Project water, within the limits of applicable 
federal and state law.  
 
�5�H�F�O�D�P�D�W�L�R�Q�·�V���S�U�L�R�U���Z�U�L�W�W�H�Q���D�S�S�U�R�Y�D�O���L�V���U�H�T�X�L�U�H�G���W�R���W�U�D�Q�V�I�H�U���3�U�R�M�H�F�W���Z�D�W�H�U���D�P�R�Q�J���3�U�R�M�H�F�W���O�D�Q�G�V�����L�Q��
accordance with existing contracts. Local irrigation, drainage, and similar districts also have the 
discretion to approve transfers of Project water from within their designated service area, 
independent of Reclamation's approval process. Individual landowners who are interested in 
transferring Project water are advised to work with their respective districts to obtain Reclamation's 
approval of Project water transfers. Transfers of Project water to Lower Klamath National Wildlife 
Refuge (LKNWR) or Tule Lake National Wildlife Refuge will also require the approval of USFWS. 
Compliance with other applicable federal and state laws may also be necessary.  
 
Water transfers within the Project will also be contingent, in part, upon the ability to accurately 
measure corresponding water use, on both the transferring and receiving lands, in order to ensure 
that the amount of water used does not exceed the associated total available duty.  
 
Finally, Reclamation may require that parties to a proposed transfer first demonstrate compliance 
with applicable state law. Reclamation will coordinate with Oregon Water Resources Department 
(OWRD) to facilitate any transfers approved by OWRD. 

Voluntary Water Conservation 

There are a number of active conservation efforts that Project water users can employ to conserve 
water and to extend available Project water supplies. Such strategies range from Project-wide 
actions, to district initiatives, to individual efforts at the farm or field level. 
 

Reclamation works with districts and individuals to encourage independent initiatives aimed at 
conserving Project water supplies. District-level conservation initiatives may include rotating water 
use among irrigators that receive water from a particular canal or lateral, de-watering certain 
irrigation laterals when not in use, and limiting tailwater flows at the ends of canals and laterals.  
Individual, on-field, efforts may include planting less water intensive crops, using high-efficiency 
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�L�U�U�L�J�D�W�L�R�Q���V�\�V�W�H�P�V���V�X�F�K���D�V���V�S�U�L�Q�N�O�H�U�V���R�U���J�D�W�H�G���S�L�S�H�V�����D�Q�G���H�P�S�O�R�\�L�Q�J���´�G�H�I�L�F�L�W�µ���L�U�U�L�J�D�W�L�R�Q���W�H�F�K�Q�L�T�X�H�V����
where water is applied at less than the full consumptive use demand of a particular crop type.  
Reclamation encourages Project water users to employ all available tools to conserve water and keep 
demands at a minimum, especially when water shortages exist. 
 
To assist in on-field conservation efforts, Reclamation operates AgriMet stations in the Klamath 
Basin, which use site-specific weather data to estimate evapotranspiration (i.e., crop water use) for 
various crop types typically grown within the Project. This information can be used to identify the 
required amount of water to apply to a crop based on current weather conditions and growth stage. 
AgriMet crop water use charts for the Klamath Basin are updated each morning, and can be found 
online at: 
 
https://www.usbr.gov/pn/agrimet/agrimetmap/agrimap.html 

Lower Klamath National Wildlife Refuge Deliveries 

In accordance with this Plan, water from Project Supply (as described above) is only available for 
�G�H�O�L�Y�H�U�\���W�R���/�.�1�:�5���Z�K�H�Q���F�R�Q�V�L�V�W�H�Q�W���Z�L�W�K���5�H�F�O�D�P�D�W�L�R�Q�·�V���F�R�Q�W�U�D�F�W�X�D�O���D�Q�G���R�W�K�H�U���O�H�J�Dl obligations.  

Voluntary transfers, exchanges, or other arrangements can also make water available to LKNWR. 
Subject to these conditions, LKNWR, including Area K, can use any portion of Project Supply, 
when available to the rest of the Project, through November 30. 
 
Any water rights transferred to LKNWR pursuant to Oregon or California law, such as those water 
rights originally appurtenant to the Agency Lake and Barnes Ranch properties upstream of UKL, are 
separate from the water available to LKNWR from UKL under the Project Supply. USFWS has 
administrative responsibility over the exercise of these non-Project water rights. 
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UNITED STATES DISTRICT COURT 

NORTHERN DISTRICT OF CALIFORNIA 

 

YUROK TRIBE, et al., 

Plaintiffs, 

v. 
 

U.S. BUREAU OF RECLAMATION, et al., 

Defendants. 
 

Case No.  19-cv-04405-WHO    
 
 
ORDER ON MOTIONS FOR 
SUMMARY JUDGMENT, MOTIONS 
TO STRIKE, AND MOTION TO STAY 
 
Re: Dkt. Nos. 1027, 1029, 1039, 1040, 
1043, 1044, 1057, 1058, 1069 

 

 

Before me is the latest set of motions in a case that, at its core, involves the limited water 

supply of the Klamath River and the important, often-competing interests of the people and 

wildlife who depend on it.  Pending are four motions for summary judgment: one from defendant 

the United States; another from the Institute for Fisheries Resources, Pacific Coast Federation of 

�)�L�V�K�H�U�P�H�Q�¶�V���$�V�V�R�F�L�D�W�L�R�Q�V�����D�Q�G���W�K�H���<�X�U�R�N���7�U�L�E�H�����F�R�O�O�H�F�W�L�Y�H�O�\�����³�W�K�H���S�O�D�L�Q�W�L�I�I�V�´�������D���W�K�L�U�G���I�U�R�P��

crossclaim-�G�H�I�H�Q�G�D�Q�W���D�Q�G���F�R�X�Q�W�H�U�F�O�D�L�P�D�Q�W���2�U�H�J�R�Q���:�D�W�H�U���5�H�V�R�X�U�F�H�V���'�H�S�D�U�W�P�H�Q�W�����³�2�:�5�'�´�������D�Q�G��

a final motion from crossclaim-defendant and counterclaimant Klamath Water Users Association 

���³�.�:�8�$�´���������7�K�H���S�D�U�W�L�H�V���K�D�Y�H���D�O�V�R���I�L�O�H�G���U�H�O�D�W�H�G���P�R�W�L�R�Q�V���W�R���V�W�U�L�N�H���D�Q�G���D���P�R�W�L�R�Q���W�R���V�W�D�\�� 

The arguments boil down to a central question: Must the United States Bureau of 

�5�H�F�O�D�P�D�W�L�R�Q�����³�W�K�H���%�X�U�H�D�X�´���R�U���³�5�H�F�O�D�P�D�W�L�R�Q�´�� comply with an OWRD order prohibiting it from 

releasing water from Upper Klamath Lake?  This implicates three primary issues: (1) whether the 

�2�:�5�'���2�U�G�H�U���L�V���S�U�H�H�P�S�W�H�G���E�\���W�K�H���(�Q�G�D�Q�J�H�U�H�G���6�S�H�F�L�H�V���$�F�W�����³�(�6�$�´���������������Z�K�H�W�K�H�U���2�:�5�'���Y�L�R�O�D�W�H�G��

the intergovernmental immunity doctrine in issuing the Order; and, relatedly, (3) whether OWRD 

exceeded its authority in doing so.  The material facts are not in dispute and these legal questions 

suitable for summary judgment. 

Answering the first question is ultimately all that is needed.  The OWRD Order is 
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preempted by the ESA because it stands as an obstacle to the accomplishment and execution of 

�&�R�Q�J�U�H�V�V�¶�V���S�X�U�S�R�V�H���D�Q�G���R�E�M�H�F�W�L�Y�H���L�Q���H�Q�D�F�W�L�Q�J���L�Q���(�6�$�����S�U�R�W�H�F�W�L�Q�J���D�Q�G���U�H�V�W�R�U�L�Q�J���H�Q�G�D�Q�J�H�U�H�G��

species.  Summary judgment is GRANTED in favor of the United States and plaintiffs on the first 

�F�D�X�V�H���R�I���D�F�W�L�R�Q���L�Q���W�K�H���8�Q�L�W�H�G���6�W�D�W�H�V�¶���F�U�R�V�V�F�O�D�L�P������������the Bureau must comply with the ESA in 

�R�S�H�U�D�W�L�Q�J���W�K�H���.�O�D�P�D�W�K���3�U�R�M�H�F�W�����³�W�K�H���3�U�R�M�H�F�W�´�� and (2) the OWRD Order is preempted by the ESA 

and thus violates the Supremacy Clause.   

�6�X�P�P�D�U�\���M�X�G�J�P�H�Q�W���L�V���'�(�1�,�(�'���Z�L�W�K���U�H�V�S�H�F�W���W�R���.�:�8�$�¶�V���F�R�X�Q�W�H�U�F�O�D�L�P����because the 

Bureau must comply with the ESA in operating the Project.  Summary judgment is also DENIED 

�U�H�J�D�U�G�L�Q�J���2�:�5�'�¶�V���F�R�X�Q�W�H�U�F�O�D�L�P�����L�Q��that �W�K�H���(�6�$���D�S�S�O�L�H�V���W�R���W�K�H���%�X�U�H�D�X�¶�V���R�S�H�U�D�W�L�R�Q���R�I���W�K�H��

�.�O�D�P�D�W�K���3�U�R�M�H�F�W�������7�R���W�K�H���H�[�W�H�Q�W���W�K�D�W���2�:�5�'�¶�V���F�R�X�Q�W�H�U�F�O�D�L�P���V�H�H�Ns an injunction requiring the 

federal government to provide OWRD with �L�Q�I�R�U�P�D�W�L�R�Q���D�E�R�X�W���W�K�H���3�U�R�M�H�F�W�¶�V���R�S�H�U�D�W�L�R�Q�V�� OWRD 

has not shown that it has standing to pursue this form of injunctive relief, which further supports 

denying its summary judgment motion.  

BACKGROUND 

 Much like the Klamath River, the history of the Klamath Project and litigation over its 

operations is long and winding.  What follows is by no means a complete account of that history, 

but provides the information necessary to understanding the issues at hand. 

I. THE KLAMATH PROJECT 

The Klamath River originates in the high desert of Oregon, flows into California, through 

the Yurok Reservation, and into the Pacific Ocean.  In 1905, pursuant to the general provisions of 

the Reclamation Act of 1902 (which provided for the construction and operation of water projects 

throughout the western United States), the Secretary of the Interior authorized the Klamath Project 

���³�W�K�H���3�U�R�M�H�F�W�´�����V�S�D�Q�Q�L�Q�J���S�D�U�W�V���R�I���2�U�H�J�R�Q���D�Q�G���&�D�O�L�I�R�U�Q�L�D������See Stip. Docs. [Dkt. No. 1025] at 3744.1  

�7�R�G�D�\�����W�K�H���3�U�R�M�H�F�W���³�F�R�Q�V�L�V�W�V���R�I���D�Q���H�[�W�H�Q�V�L�Y�H���V�H�U�L�H�V���R�I���F�D�Q�D�O�V�����S�X�P�S�V�����G�L�Y�H�U�V�L�R�Q���V�W�U�X�F�W�X�U�H�V�����D�Q�G��

dams capable of routing water to approximately 230,000 acres of irrigated land in the upper 

 
1 The parties stipulated to the authenticity of nearly 200 documents for the purposes of summary 
judgment.  See Dkt. No. 1025.  When citing to those documents, I will reference the last three or 
four digits of the Bates number stamped in the upper right corner of each page. 
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�.�O�D�P�D�W�K���5�L�Y�H�U���%�D�V�L�Q���´����Id. at 2434.   

 �8�S�S�H�U���.�O�D�P�D�W�K���/�D�N�H�����³�8�.�/�´�����L�V���F�H�Q�W�U�D�O���W�R���W�K�H���3�U�R�M�H�F�W�¶�V���R�S�H�U�D�W�L�R�Q�����V�H�U�Y�L�Q�J���D�V���L�W�V��primary 

storage feature.  See Pacific �&�R�D�V�W���)�H�G�¶�Q���R�I���)�L�V�K�H�U�P�H�Q�¶�V���$�V�V�¶�Q�V���Y�����8���6�����%�X�U�H�D�X���R�I���5�H�F�O�D�P�D�W�L�R�Q, 

���������)�����6�X�S�S�������G���������������������������1���'�����&�D�O���������������������7�K�H���O�D�N�H���L�V���³�U�H�O�D�W�L�Y�H�O�\���V�K�D�O�O�R�Z���D�Q�G���K�D�V���O�L�P�L�W�H�G��

stora�J�H���F�D�S�D�F�L�W�\�´���R�I���D�S�S�U�R�[�L�P�D�W�H�O�\�������������������D�F�U�H-feet of water.  Stip. Docs. at 2291.  It also loses 

water each year through evaporation.  See id�����D�W�����������������³�$�V���D���U�H�V�X�O�W�����>�8�.�/�@���F�D�Q�Q�R�W���V�W�R�U�H���O�D�U�J�H��

quantities of spring runoff and lacks storage capabilities in wet years to carryover volumes that 

�F�R�X�O�G���K�H�O�S���P�H�H�W���D�O�O���Z�D�W�H�U���Q�H�H�G�V���L�Q���V�X�E�V�H�T�X�H�Q�W���G�U�\���\�H�D�U�V���´����Id. at 2291.  Put simply, UKL water is 

in relatively short supply. 

The Bureau is tasked with administering the Klamath Project, in part by managing the 

water levels in UKL and distributing water from it.  The Link River Dam (which is owned by the 

Bureau and operated by another entity, PacifiCorp) allows for the regulation of UKL elevations 

and controlled releases into the Klamath River.  See �8�6�$���0�R�W�����I�R�U���6�X�P�P�����-�������³�8�6�$���0�6�-�´�����>�'�N�W����

No. 1027] 11:20-23. 

II.  �7�+�(���%�8�5�(�$�8�¶�6���2�3�(�5�$�7�,�2�1�6���2�)���7�+�(���3�5�2�-�(�&�7 

Operation of the Project is no simple task.  As evidenced by the number of parties in this 

litigation, there are numerous stakeholders who rely on the water that flows through the Klamath 

Project, including irrigators, Tribes, and wildlife.  The Bureau must take a number of 

considerations into account as it distributes water from UKL. 

A. The Endangered Species Act 

�$�W���W�K�H���K�H�D�U�W���R�I���W�K�L�V���F�D�V�H���L�V���W�K�H���(�6�$�����Z�K�L�F�K���S�U�R�Y�L�G�H�V���W�K�D�W���³�D�O�O���I�H�G�H�U�D�O���G�H�S�Drtments and 

�D�J�H�Q�F�L�H�V���V�K�D�O�O���V�H�H�N���W�R���F�R�Q�V�H�U�Y�H���H�Q�G�D�Q�J�H�U�H�G���V�S�H�F�L�H�V���D�Q�G���W�K�U�H�D�W�H�Q�H�G���V�S�H�F�L�H�V���´�����������8���6���&�����†��

1531(c)(1).  Two provisions of the ESA are at issue.  The first is section 7(a)(2), which provides: 
 
Each federal agency shall, in consultation with and with the assistance of the 
Secretary, insure that any action authorized, funded, or carried out by such agency 
���K�H�U�H�L�Q�D�I�W�H�U���L�Q���W�K�L�V���V�H�F�W�L�R�Q���U�H�I�H�U�U�H�G���W�R���D�V���D�Q���³�D�J�H�Q�F�\���D�F�W�L�R�Q�´�����L�V���Q�R�W���O�L�N�H�O�\���W�R��
jeopardize the continued existence of any endangered species or threatened species 
or result in the destruction or adverse modification of habitat of such species which 
is determined by the Secretary, after consultation as appropriate with affected 
States, to be critical, unless such agency has been granted an exemption for such 
action by the Committee pursuant to subsection (h) of this section.   
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Id. § 1536(a)(2).  In other words, as a federal agency, the Bureau must ensure that any action that 

it takes is not likely to jeopardize the continued existence of a listed species or destroy or 

adversely modify its habitat.2  See id�������³�$�F�W�L�R�Q�´���L�V���G�H�I�L�Q�H�G���E�U�R�D�G�O�\���W�R���P�H�D�Q���³�D�O�O���D�F�W�L�Y�L�W�L�H�V���R�U��

programs of any kind authorized, funded, or carried out, in whole or in part, by federal agencies in 

�W�K�H���8�Q�L�W�H�G���6�W�D�W�H�V���´���D�Q�G��expressly includes �³�D�F�W�L�R�Q�V���G�L�U�H�F�W�O�\���R�U���L�Q�G�L�U�H�F�W�O�\���F�D�X�V�L�Q�J���P�R�G�L�I�L�F�D�W�L�R�Q�V���W�R��

�W�K�H���O�D�Q�G�����Z�D�W�H�U�����R�U���D�L�U���´�����������&���)���5�����†���������������� 

 If an agency believes an �D�F�W�L�R�Q���³�P�D�\���D�I�I�H�F�W�´���D���O�L�V�W�H�G���V�S�H�F�L�H�V���R�U���F�U�L�W�L�F�D�O���K�D�E�L�W�D�W�����W�K�H���D�J�H�Q�F�\ 

typically must engage in a formal consultation process with either the United States Fish and 

�:�L�O�G�O�L�I�H���6�H�U�Y�L�F�H�����³�)�:�6�´�����R�U���W�K�H���1�D�W�L�R�Q�D�O���0�D�U�L�Q�H���)�L�V�K�H�U�L�H�V���6�H�U�Y�L�F�H�����³�1�0�)�6�´��, depending on the 

species.  See id. § 402.14(a), (b); 402.01(b).  The agency must provide certain information, 

including the purpose, duration, timing, and components of the proposed action, along with �³�W�K�H��

best scientific and commercial data available or which can be obtained . . . for an adequate review 

of the effects that an action may have upon listed �V�S�H�F�L�H�V���R�U���F�U�L�W�L�F�D�O���K�D�E�L�W�D�W���´����Id. § 402.14(c), (d).  

�7�K�H���F�R�Q�V�X�O�W�D�W�L�R�Q���S�U�R�F�H�V�V���F�X�O�P�L�Q�D�W�H�V���Z�L�W�K���W�K�H���L�V�V�X�D�Q�F�H���R�I���D���Z�U�L�W�W�H�Q���E�L�R�O�R�J�L�F�D�O���R�S�L�Q�L�R�Q�����³�%�L�2�S�´�� 

that �L�Q�F�O�X�G�H�V���W�K�H���)�:�6���R�U���1�0�)�6�¶�V���R�S�L�Q�L�R�Q���R�Q the likelihood that the proposed action will 

�³�M�H�R�S�D�U�G�L�]�H���W�K�H���F�Rntinued existence of a listed species or result in the destruction or adverse 

�P�R�G�L�I�L�F�D�W�L�R�Q���R�I���F�U�L�W�L�F�D�O���K�D�E�L�W�D�W���´����Id. § 402.14(h).  If the consulting agency opines that the 

proposed action will  �F�D�X�V�H���V�X�F�K���M�H�R�S�D�U�G�\�����W�K�H���%�L�2�S���³�V�K�D�O�O���L�Q�F�O�X�G�H���U�H�D�V�R�Q�D�E�O�H���D�Q�G���S�Uudent 

�D�O�W�H�U�Q�D�W�L�Y�H�V�����L�I���D�Q�\���´����Id.  

 �$�O�W�K�R�X�J�K���D�Q���D�J�H�Q�F�\���L�V���³�W�H�F�K�Q�L�F�D�O�O�\���I�U�H�H���W�R���G�L�V�U�H�J�D�U�G���W�K�H���%�L�R�O�R�J�L�F�D�O���2�S�L�Q�L�R�Q���D�Q�G���S�U�R�F�H�H�G��

�Z�L�W�K���L�W�V���S�U�R�S�R�V�H�G���D�F�W�L�R�Q���������������L�W���G�R�H�V���V�R���D�W���L�W�V���R�Z�Q���S�H�U�L�O�����D�Q�G���W�K�D�W���R�I���L�W�V���H�P�S�O�R�\�H�H�V�����´����Bennett v. 

Spear, 520 U.S. 154, 170 (1997).  That is because of the second ESA provision at issue in this 

case, section 9.  See id.   

�6�H�F�W�L�R�Q�������P�D�N�H�V���L�W���X�Q�O�D�Z�I�X�O���I�R�U���³�D�Q�\���S�H�U�V�R�Q�´���W�R���³�W�D�N�H�´���D�Q�\���P�H�P�E�H�U���R�I���D�Q���H�Q�G�D�Q�J�H�U�H�G���R�U��

threatened species.  See 16 U.S.C. § 1538(a)(1)(B), (C), (G); see also id. § 1�������������³�7�D�N�H�´���L�V��also 

 
2 �.�:�8�$���F�K�D�O�O�H�Q�J�H�V���V�H�F�W�L�R�Q�������D���������¶�V���D�S�S�O�L�F�D�E�L�O�L�W�\���W�R���W�K�H���V�S�H�F�L�I�L�F���D�F�W�L�R�Q���W�D�N�H�Q���E�\���W�K�H���%�X�U�H�D�X���D�W��
�L�V�V�X�H���L�Q���W�K�L�V���F�D�V�H�������.�:�8�$���0�R�W�����I�R�U���6�X�P�P�����-�������³�.�:�8�$���0�6�-�´�����>�'�N�W�����1�R�������������@ 61:15-80:16.  I do 
not find its argument convincing, for reasons I later explain.   
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�G�H�I�L�Q�H�G���E�U�R�D�G�O�\�����D�Q�G���³�P�H�D�Q�V���W�R���K�D�U�D�V�V�����K�D�U�P�����S�X�U�V�X�H�����K�X�Q�W�����V�K�R�R�W�����Z�R�X�Q�G�����N�L�O�O�����W�U�D�S�����F�D�S�W�X�U�H�����R�U��

�F�R�O�O�H�F�W�����R�U���D�W�W�H�P�S�W���W�R���H�Q�J�D�J�H���L�Q���D�Q�\���V�X�F�K���F�R�Q�G�X�F�W���´����Id�����†�������������������������³�+�D�U�P���´���L�Q���W�X�U�Q�����³�P�H�D�Q�V���D�Q��

act which actually kills or injures fish �R�U���Z�L�O�G�O�L�I�H���´���D�Q�G���³�P�D�\���L�Q�F�O�X�G�H���V�L�J�Q�L�I�L�F�D�Q�W���K�D�E�L�W�D�W��

modification or degradation�´���W�K�D�W���G�R�H�V���V�R���³�E�\���V�L�J�Q�L�I�L�F�D�Q�W�O�\���L�P�S�D�L�U�L�Q�J���H�V�V�H�Q�W�L�D�O���E�H�K�D�Y�L�R�U���S�D�W�W�H�U�Q�V�´��

such as breeding, feeding, or sheltering.  50 C.F.R. § 222.102; see also id. § 17.3.  The word 

�³�S�H�U�V�R�Q�´���D�V �X�V�H�G���L�Q���V�H�F�W�L�R�Q�������L�V���V�L�P�L�O�D�U�O�\���E�U�R�D�G�����D�Q�G���L�Q�F�O�X�G�H�V���³�D�Q�\���R�I�I�L�F�H�U�����H�P�S�O�R�\�H�H�����D�J�H�Q�W����

�G�H�S�D�U�W�P�H�Q�W�����R�U���L�Q�V�W�U�X�P�H�Q�W�D�O�L�W�\���R�I���W�K�H���I�H�G�H�U�D�O���J�R�Y�H�U�Q�P�H�Q�W���´�����������8���6���&�����†���������������������� 

If the FWS or NMFS determines after the consultation process that a�Q���D�J�H�Q�F�\�¶�V proposed 

act�L�R�Q���Z�L�O�O���Q�R�W���F�D�X�V�H���M�H�R�S�D�U�G�\���E�X�W���Z�L�O�O���U�H�V�X�O�W���L�Q���³�L�Q�F�L�G�H�Q�W�D�O���W�D�N�H�´�²�³�W�D�N�L�Q�J�V���W�K�D�W���U�H�V�X�O�W���I�U�R�P�����E�X�W��

�D�U�H���Q�R�W���W�K�H���S�X�U�S�R�V�H���R�I�����F�D�U�U�\�L�Q�J���R�X�W���D�Q���R�W�K�H�U�Z�L�V�H���O�D�Z�I�X�O���D�F�W�L�Y�L�W�\�´�²it may issue an incidental take 

�V�W�D�W�H�P�H�Q�W�����³�,�7�6�´�����S�U�R�Y�L�G�L�Q�J���W�K�H���I�H�G�H�U�D�O���D�J�H�Q�F�\���V�D�I�H���K�D�U�E�R�U���I�Uom section 9 liability.  See 50 C.F.R. 

§§ 402.14(i), 402.02; 18 § 1536(b)(4), (o).  The ITS specifies the amount or extent of permissible 

take.  50 C.F.R. § 402.14(i).  If the federal agency stays within that limit, the take is not prohibited 

by the ESA.  Id�������,�I���W�K�D�W���O�L�P�L�W���L�V���H�[�F�H�H�G�H�G�����K�R�Z�H�Y�H�U�����W�K�H���D�J�H�Q�F�\���³�P�X�V�W���U�H�L�Q�L�W�L�D�W�H���F�R�Q�V�X�O�W�D�W�L�R�Q��

�L�P�P�H�G�L�D�W�H�O�\���´����Id. 

Finally, the ESA provides for civil and criminal penalties for any person who knowingly 

violates the Act.  See 16 U.S.C. § 1540(a), (b).  So, if an agency ignores a BiOp, it and its 

�H�P�S�O�R�\�H�H�V���D�U�H���O�L�D�E�O�H���I�R�U���W�K�H���³�W�D�N�H�´���R�I���D�Q���H�Q�G�D�Q�J�H�U�H�G���R�U���W�K�U�H�D�W�H�Q�H�G���V�S�H�F�L�H�V�����R�S�H�Q�L�Q�J���W�K�H���G�R�R�U���I�R�U��

�³�V�X�E�V�W�D�Q�W�L�D�O���F�L�Y�L�O���D�Q�G���F�U�L�P�L�Q�D�O���S�H�Q�D�O�W�L�H�V���´����See Bennett, 520 U.S. at 170.  As a result, the Supreme 

Court has recognized, a BiOp ha�V���D���³�Y�L�U�W�X�D�O�O�\���G�H�W�H�U�P�L�Q�D�W�L�Y�H���H�I�I�H�F�W���´����Id.   

 For decades, the Bureau has consulted with the FWS and NMFS over its operation of the 

Klamath Project to determine its impact on ESA-listed species and critical habitats.  See USA MSJ 

at 18:10-13.  Four of those species are relevant to this set of motions.  First are two species of 

fish�² the shortnose sucker and the Lost River sucker�² which the FWS designated as endangered 

in 1988.  See 53 Fed. Reg. 27130 (July 18, 1988).  Their habitat, including UKL and its tributaries, 

was designated as critical in 2012.  77 Fed. Reg. 73739 (Dec. 11, 2012).  The next species is the 

SONCC coho salmon, listed as threatened since 1997.  62 Fed. Reg. 24588 (May 6, 1997).  Most 

of the Klamath River downstream of another dam, Iron Gate Dam in California, is designated as 
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its critical habitat.  64 Fed. Reg. 24049 (May 5, 1999); see also USA MSJ at 19:8-10.  The final 

affected species is the Southern Resident killer whale, which is also designated as endangered and 

relies on Chinook salmon�² whose habitat includes the Klamath River�² as its primary prey.  See 

70 Fed. Reg. 69903 (Nov. 18, 2005); see also USA MSJ at 19:10-12. 

 A simplifie�G���V�X�P�P�D�U�\���R�I���W�K�H���3�U�R�M�H�F�W�¶�V���L�P�S�D�F�W�V���R�Q���W�K�H�V�H���V�S�H�F�L�H�V���L�V���W�K�L�V�����%�L�2�S�V���K�D�Y�H��

determined that operating the Project adversely affects the suckers by lowering expected 

elevations of UKL, thereby decreasing the quantity and quality of their habitat; and the salmon 

(and thus, the Southern Resident killer whale) by reducing flows into the Klamath River, 

increasing the water temperature, and lowering dissolved oxygen levels.  See, e.g., Stip. Docs. at 

1125-27, 1699-1723.  The reduced water flows have also been found to increase risks to coho 

salmon associated with the C. shasta parasite.  Id. at 1703-04.  To comply with the operative 

BiOps, the Bureau must therefore strike a balance between ensuring that sufficient water remains 

in UKL for the sucker fish, while providing sufficient downstream flows in the Klamath River for 

the salmon (and by proxy, the killer whale).   

B. Tribal Water Rights 3 

Since time immemorial, the Yurok Tribe has lived and fished on the Klamath River in 

�Q�R�U�W�K�H�U�Q���&�D�O�L�I�R�U�Q�L�D�������3�O�V���¶���0�R�W�����I�R�U���6�X�P�P�����-�������³�3�O�V���¶���0�6�-�´�����>�'�N�W�����1�R�������������@����������-4:4; see also 

�-�D�P�H�V���'�H�F�O�����ˆ�����������7�K�H���U�L�Y�H�U���L�V���W�K�H���<�X�U�R�N���7�U�L�E�H�¶�V���³�O�L�I�H�E�O�R�R�G�´�����L�W���S�U�R�Y�L�G�H�V���<�X�U�R�N���S�H�R�S�O�H���I�R�R�G���D�Q�G��

economic opportunities, and is central to their culture.  James Decl. ¶¶ 5, 18.  The present-day 

Yurok Reservation extends for one mile on either side of the river, beginning at its mouth at the 

Pacific Ocean and extending approximately 45 miles upstream.  Id. ¶ 4. 

The Yurok Tribe holds federal reserved water rights, which include, but are not limited to, 

sufficient water to support its fishery.  See Baley v. United States, 942 F.3d 1312, 1321-23 (Fed. 

 
3 So that it is abundantly clear: As the federal defendants, plaintiffs, and Klamath Tribes 
stipulated, and I ordered in lifting the stay to litigate the first cause of action presented in United 
�6�W�D�W�H�V�¶���F�U�R�V�V�F�O�D�L�P�����D�Q�G���D�Q�\���Q�H�Z���F�R�X�Q�W�H�U�F�O�D�L�P�������D�Q�G���K�D�Y�H���V�L�Q�F�H���U�H�L�W�H�U�D�W�H�G�����³�>�W�@�K�L�V���L�V���Q�R�W���D���Z�D�W�H�U��
�U�L�J�K�W�V���D�G�M�X�G�L�F�D�W�L�R�Q���R�U���T�X�D�Q�W�L�I�L�F�D�W�L�R�Q���F�D�V�H���´����See Dkt. Nos. 951, 961.  None of the Tribes, nor the 
United States, waived their sovereign immunity for the purpose of adjudicating or quantifying 
water rights.  See Dkt. Nos. 951, 1093, 1094.  Any references to water rights in this Order are to 
provide context necessary to understanding the motions at hand.  In no way should those 
references be interpreted as an adjudication or quantification of water rights. 
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Cir. 2019); Parravano v. Babbitt, 70 F.3d 539, 541 (9th Cir. 1995).  The Hoopa Valley Tribe, 

whose reservation constitutes a nearly 12-mile square at the confluence of the Klamath and Trinity 

Rivers, also holds federal reserved water rights, as do the Klamath Tribes.  See Baley, 942 F.3d at 

1321-23.  Courts have recognized �W�K�H���7�U�L�E�H�V�¶���U�L�J�K�W�V���W�R���³�S�U�H�Y�H�Q�W���R�W�K�H�U���D�S�S�U�R�S�U�L�D�Wors from depleting 

�W�K�H���V�W�U�H�D�P�V�¶���Z�D�W�H�U�V���E�H�O�R�Z���D���S�U�R�W�H�F�W�H�G���O�H�Y�H�O���L�Q���D�Q�\���D�U�H�D�´���Z�K�H�U�H���W�K�H�L�U���Q�R�Q-consumptive right 

applies, and to take fish from the waters on their reservations.  See id. at 1321-22.  The Ninth 

Circuit has also recognized �W�K�D�W���³�>�D�@�W���W�K�H���E�D�U�H���P�L�Q�L�P�X�P�����W�K�H���7�U�L�E�H�V�¶���U�L�J�K�W�V entitle them to the 

�J�R�Y�H�U�Q�P�H�Q�W�¶�V���F�R�P�S�O�L�D�Q�F�H���Z�L�W�K���W�K�H���(�6�$���L�Q���R�U�G�H�U���W�R���D�Yoid placing the existence of their important 

�W�U�L�E�D�O���U�H�V�R�X�U�F�H�V���L�Q���M�H�R�S�D�U�G�\���´����See id. at 1337.   

C. Oregon Water Law 

Section 8 of the Reclamation Act provides: 
 
Nothing in this act shall be construed as affecting or intended to affect or in any 
way interfere with the laws of any state or territory relating to the control, 
appropriation, use, or distribution of water used in irrigation, or any vested right 
acquired thereunder, and the Secretary of the Interior, in carrying out the provisions 
of this Act, shall proceed in conformity with such laws, and nothing herein shall in 
any way affect any right of any state or of the federal government or of any 
landowner, appropriator, or user of water in, to, or from any interstate stream or the 
waters thereof. 

43 U.S.C. § 383. 

 �7�K�H���D�S�S�O�L�F�D�E�O�H���V�W�D�W�H���O�D�Z���K�H�U�H���L�V���2�U�H�J�R�Q�¶�V�����D�V���L�W���L�V���K�R�P�H���W�R���8�.�/��  Under Oregon law, all 

waters within the state may be appropriated for beneficial use, subject to existing and already-

vested rights.  Or. Rev. Stat. § 537.120.  The Oregon Water Code, enacted in 1909, required all 

users seeking new water rights to obtain a permit or license from OWRD, while expressly 

preserving water rights vesting prior to 1909.  See id.; see also §§ 536.007(11), 539.010; United 

States v. Oregon, 44 F.3d 758, 764 (9th Cir. 1994) (describing the law).  Any disputes over the 

parameters or priorities of the pre-�����������U�L�J�K�W�V���D�U�H���V�H�W�W�O�H�G���W�K�U�R�X�J�K���D���S�U�R�F�H�V�V���F�D�O�O�H�G���D���³�J�H�Q�H�U�D�O��

�V�W�U�H�D�P���D�G�M�X�G�L�F�D�W�L�R�Q���´���F�D�U�U�L�H�G���R�X�W���E�\���W�K�H���2�:�5�'���G�L�U�H�F�W�R�U������See Or. Rev. Stat. §§ 539.200, 539.005; 

see also Oregon, 44 F.3d at �����������³Upon petition by a claimant, or on its own initiative, the Oregon 

Water Resources Department may commence the adjudication of the rights of all claimants to a 

�U�L�Y�H�U���R�U���V�W�U�H�D�P���´����  At the end of the adj�X�G�L�F�D�W�L�R�Q���S�U�R�F�H�V�V�����2�:�5�'���P�D�N�H�V���³�I�L�Q�G�L�Q�J�V���R�I���I�D�F�W���D�Q�G���D�Q��

Case 3:19-cv-04405-WHO   Document 1102   Filed 02/06/23   Page 7 of 34

Exhibit 27, Page 7 of 34



 

8 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

U
ni

te
d 

S
ta

te
s 

D
is

tr
ic

t C
ou

rt
 

N
or

th
er

n 
D

is
tr

ic
t o

f C
al

ifo
rn

ia
 

order of determination determining and establishing the several rights to the wat�H�U�V���R�I���W�K�H���V�W�U�H�D�P���´����

Or. Rev. Stat. § 539.130.  It files those findings and order in state circuit court, which then reviews 

�W�K�H���2�:�5�'�¶�V��determinations.  See id. §§ 539.130, 539.150.  While that review is pending, the 

OWRD order remains in effect and the water divided accordingly.  Id. § 539.170. 

 Almost a half-century ago, in 1975, Oregon began adjudicating Klamath Basin surface 

water rights in the still-�R�Q�J�R�L�Q�J���.�O�D�P�D�W�K���%�D�V�L�Q���$�G�M�X�G�L�F�D�W�L�R�Q�����³�.�%�$�´���������2�:�5�'���0�R�W�����I�R�U���6�X�P�P����

�-�������³�2�:�5�'���0�6�-�´�����>�'�N�W�����1�R�������������@����������-15; USA MSJ at 14:7-11.  After much litigation and 

many administrative proceedings, on February 28, 2014, OWRD issued an Amended and 

�&�R�U�U�H�F�W�H�G���)�L�Q�G�L�Q�J�V���R�I���)�D�F�W���D�Q�G���2�U�G�H�U���R�I���'�H�W�H�U�P�L�Q�D�W�L�R�Q�����³�$�&�)�)�2�'�´�����W�K�D�W���S�U�R�Y�L�V�L�R�Q�D�O�O�\��

determined the water rights claimed in the KBA.  See Stip. Docs. at 3679-87.  The ACFFOD 

�U�H�P�D�L�Q�V���X�Q�G�H�U���U�H�Y�L�H�Z���L�Q���F�L�U�F�X�L�W���F�R�X�U�W�����P�H�D�Q�L�Q�J���2�:�5�'�¶�V��determinations remain in effect. 

 �7�Z�R���R�I���2�:�5�'�¶�V���G�H�W�H�U�P�L�Q�D�W�L�R�Q�V���L�Q���W�K�H���$�&�)�)�2�'���D�U�H���P�R�V�W���U�H�O�H�Y�D�Q�W���K�H�U�H�������)�L�U�V�W�����2�:�5�'��

determined that the Bureau owns �D���Z�D�W�H�U���U�L�J�K�W�����N�Q�R�Z�Q���D�V���³�.�$�����������´��to store 486,828 acre-feet of 

water in UKL to benefit irrigators.  Id. at 3790-93, 3824.  OWRD also determined that the Bureau 

and �³�E�H�Q�H�I�L�F�L�D�O���X�V�H�U�V�´�����Z�K�R���³�K�R�O�G���D���O�H�J�D�O���L�Q�W�H�U�H�V�W���L�Q���W�K�H���Z�D�W�H�U���U�L�J�K�W���I�R�U���W�K�H���S�X�U�S�R�V�H���R�I���E�H�Q�H�I�L�F�L�D�O��

�X�V�H�´�����F�R-�R�Z�Q�H�G���D�Q�R�W�K�H�U���U�L�J�K�W�����³�.�$�������������´���Z�K�L�F�K���³�S�U�R�Y�L�V�L�R�Q�D�O�O�\���D�X�W�K�R�U�L�]�H�V���W�K�H���G�L�Y�H�U�V�L�R�Q���R�I���Q�D�W�X�U�D�O��

flow fr�R�P���8�.�/���D�Q�G���Z�D�W�H�U���V�W�R�U�H�G���L�Q���8�.�/���S�X�U�V�X�D�Q�W���W�R���.�$�����������I�R�U���E�H�Q�H�I�L�F�L�D�O���X�V�H���´����See id. at 431, 

3789-93, 3793. 4  �7�K�H���O�D�W�W�H�U���U�L�J�K�W���³�G�R�H�V���Q�R�W���V�S�H�F�L�I�\���Z�K�D�W���D�P�R�X�Q�W���R�I���Z�D�W�H�U���P�X�V�W���E�H���W�D�N�H�Q���I�U�R�P��

natural flow as opposed to stored water and does not prohibit the taking of water from both 

�V�R�X�U�F�H�V���V�L�P�X�O�W�D�Q�H�R�X�V�O�\���´����Id. at 431.5   

 Oregon law also divides the state into water districts that are each managed by a 

watermaster appointed by the OWRD director.  Or. Rev. Stat. §§ 540.010, 540.020.  Watermasters 

�P�X�V�W���³�L�Q�Y�H�V�W�L�J�D�W�H���D�Q�G���U�H�V�S�R�Q�G���W�R���D�O�O���F�R�P�S�O�D�L�Q�W�V���R�I���Z�D�W�H�U���V�K�R�U�W�D�J�H�V���R�U���X�Q�O�D�Z�I�X�O���X�V�H���´�����2�U�����$�G�P�L�Q����

R. 690-250-0100.  If the investigation reveals a valid complaint, the watermaster may begin to 

 
4 The Bureau has entered into several contracts regarding the delivery of water to irrigators 
throughout the Project.  See, e.g., Stip. Docs. 7836-67, 7786-7824. 
 
5 �2�U�H�J�R�Q���O�D�Z���G�H�I�L�Q�H�V���³�O�H�J�D�O�O�\���V�W�R�U�H�G���Z�D�W�H�U�´���D�V���³�>�D�@�Q�\���Z�D�W�H�U���L�P�S�R�X�Q�G�H�G���L�Q���D���U�H�V�H�U�Y�R�L�U���X�Q�G�H�U���W�K�H��
�S�U�R�Y�L�V�L�R�Q�V���R�I���D�Q���H�V�W�D�E�O�L�V�K�H�G���U�L�J�K�W���W�R���V�W�R�U�H���Z�D�W�H�U���´�����2�U�����$�G�P�L�Q�����5����������-250-0010(10)  
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regulate the water �³in accordance with the relative rights or rotation agreements of the 

�D�S�S�U�R�S�U�L�D�W�R�U�V���L�Q�Y�R�O�Y�H�G���L�Q���W�K�H���F�R�P�S�O�D�L�Q�W���R�U���V�K�R�U�W�D�J�H���´����Id.  If the dispute involves a reservoir, the 

watermaster �³�V�K�D�O�O���W�K�H�Q��take exclusive charge�  ́of the reservoir to divide and distribute the water 

according to the relative and respective water rights of the various users, as determined by 

OWRD, the circuit court, or any contract between the users.  Or. Rev. Stat. § 540.210. 

III.  THE OWRD ORDER 

Amid severe drought conditions in 2020, the Bureau did not fully allocate Project water to 

irrigators, but continued to release water from UKL in an effort to comply with the ESA.  See 

USA MSJ at 25:20-���������³�,�Q���G�U�R�X�J�K�W���\�H�D�U�V�����K�R�Z�H�Y�H�U�����V�X�F�K���D�V���K�D�Y�H���R�F�F�X�U�U�H�G���L�Q������������������21, and 

2022, Reclamation has not been able to fully and simultaneously meet the UKL elevations for 

suckers and Klamath River flows for SONCC coho salmon described in the Project BiOps, even 

�Z�L�W�K���U�H�G�X�F�H�G���G�H�O�L�Y�H�U�L�H�V���R�U���Q�R���G�H�O�L�Y�H�U�L�H�V���I�R�U���3�U�R�M�H�F�W���L�U�U�L�J�D�W�L�R�Q���´).  In April of that year, the Klamath 

�,�U�U�L�J�D�W�L�R�Q���'�L�V�W�U�L�F�W�����³�.�,�'�´�� filed a notice of dispute with OWRD, requesting �W�K�D�W���L�W���³�W�D�N�H��charge of 

Upper Klamath Lake Reservoir�´��and �³ensure that stored water is not released out of UKL through 

the Link River Dam except to meet the needs of secondary water rights holders calling upon the 

�V�R�X�U�F�H���X�Q�W�L�O���W�K�H���L�U�U�L�J�D�W�L�R�Q���V�H�D�V�R�Q�´���H�Q�G�H�G���L�Q���2�F�W�R�E�H�U�������6�W�L�S�����'�R�F�V�����D�W���������������2�:�5�'���W�R�R�N���F�K�D�U�J�H���R�I��

UKL on April 16, 2020, and issued a notice of dispute and investigation to the Bureau, PacifiCorp, 

and KID.  Id.  The next day, KID filed a petition for alternative writ of mandamus in Marion 

County Circuit Court, which ordered OWRD to take charge �R�I���8�.�/���³�I�R�U���W�K�H���S�X�U�S�R�V�H���R�I���G�L�Y�L�G�L�Q�J��

or distributing the water therefrom in accordance with the respective and relative rights of the 

�Y�D�U�L�R�X�V���X�V�H�U�V���R�I���Z�D�W�H�U���´����Id. 

On April 23, 2020, OWRD issued an interim order prohibiting the Bureau from releasing 

�V�W�R�U�H�G���Z�D�W�H�U���I�U�R�P���8�.�/���³�H�[�F�H�S�W���L�Q���D�F�F�R�U�G�D�Q�F�H���Z�L�W�K���W�K�H���U�H�O�D�W�L�Y�H���D�Q�G���U�H�V�S�H�F�W�L�Y�H���V�W�D�W�H���O�D�Z���U�L�J�K�W�V��

calling �X�S�R�Q���W�K�H���V�W�R�U�H�G���Z�D�W�H�U���X�Q�O�H�V�V���D�Q�G���X�Q�W�L�O�´���L�W���S�U�R�Y�L�G�H�G���2�:�5�'���F�H�U�W�D�L�Q���L�Q�I�R�U�P�D�W�L�R�Q about the 

timing and release of that water.  Id. at 708.   

KID then sued OWRD in Marion County Circuit Court, seeking an injunction under a state 

law provision that allows injunctive relief when �³�W�K�H���Z�D�W�H�U�P�D�V�W�H�U���K�D�V���I�D�L�O�H�G���W�R���F�D�U�U�\���L�Q�W�R���H�I�I�H�F�W���W�K�H��

order of the Water Resources Commission or decrees of the court determining the existing rights 
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�W�R���W�K�H���X�V�H���R�I���Z�D�W�H�U���´����Id. at 237-38.  The court granted partial �V�X�P�P�D�U�\���M�X�G�J�P�H�Q�W���L�Q���.�,�'�¶�V��favor 

�D�Q�G���R�U�G�H�U�H�G���W�K�H���Z�D�W�H�U�P�D�V�W�H�U���W�R���³�L�P�P�H�G�L�D�W�H�O�\���V�W�R�S���W�K�H���G�L�V�W�U�L�E�X�W�L�R�Q�����X�V�H���D�Q�G���R�U���U�H�O�H�D�V�H���R�I���V�W�R�U�H�G��

water from the UKL without determining that the distribution, use and/or release is for a permitted 

purpose by users with existing water rights of record or determined claims to use the stored water 

�L�Q���W�K�H���8�.�/���´����Id. at 238. 

OWRD began monitoring the releases from UKL and did not observe any releases of 

stored water between mid-October 2020 and April 2021.  Id. at 429-30, 434.  In mid-March 2021, 

the Bureau sent KID and OWRD a letter, �Q�R�W�L�I�\�L�Q�J���W�K�H�P���W�K�D�W���³water is currently unavailable from 

Upper Klamath Lake (UKL) and the Klamath River for irrigation purposes within the Klamath 

�3�U�R�M�H�F�W���´����Id. at 447.  The letter further stated that given the �³�F�U�L�W�L�F�D�O�O�\���G�U�\ �K�\�G�U�R�O�R�J�L�F���F�R�Q�G�L�W�L�R�Q�V���´��

�W�K�H���%�X�U�H�D�X���D�Q�W�L�F�L�S�D�W�H�G���W�K�D�W���³�L�W���O�L�N�H�O�\���Z�L�O�O���Q�R�W���E�H���S�R�V�V�L�E�O�H���W�R���V�L�P�X�O�W�D�Q�H�R�X�V�O�\���V�D�W�L�V�I�\��the 

�U�H�T�X�L�U�H�P�H�Q�W�V�´���I�R�U���G�H�V�L�J�Q�D�W�H�G���8�.�/���Z�D�W�H�U���O�H�Y�H�O�V���D�Q�G���.�O�D�P�D�W�K���5�L�Y�H�U���I�O�R�Z�V���D�V���U�H�T�X�L�U�H�G���E�\���L�W�V��interim 

operations plan and the related BiOps.  Id.  This letter, along with forecast water conditions, gave 

�2�:�5�'���³�F�D�X�V�H���W�R���E�H�O�L�H�Y�H���W�K�D�W���W�K�H���%�X�U�H�D�X���Z�L�O�O�����D�W���V�R�P�H���Q�H�D�U���I�X�W�X�U�H���G�D�W�H�����U�H�O�H�D�V�H���O�H�J�D�O�O�\���V�W�R�U�H�G��

�Z�D�W�H�U���W�K�U�R�X�J�K���W�K�H���/�L�Q�N���5�L�Y�H�U���'�D�P���W�R���F�R�P�S�O�\���Z�L�W�K���W�K�H���%�X�U�H�D�X�¶�V���I�H�G�H�U�D�O���W�U�L�E�D�O���W�U�X�V�W���R�E�O�L�J�D�W�L�R�Q�V���D�Q�G��

ESA obl�L�J�D�W�L�R�Q�V���´����Id. at 434. 

�3�X�U�V�X�D�Q�W���W�R���W�K�H���V�W�D�W�H���F�R�X�U�W�¶�V���R�U�G�H�U�����R�Q���$�S�U�L�O���������������������2�:�5�'���L�V�V�X�H�G���W�K�H���R�U�G�H�U���W�K�D�W���E�U�L�Q�J�V���X�V��

here today.  Id. at 427-���������³�2�:�5�'���2�U�G�H�U�´ �R�U���³�W�K�H���2�U�G�H�U�´���������,�W���R�U�G�H�U�H�G���W�K�H���%�X�U�H�D�X���W�R���³�L�P�P�H�G�L�D�W�H�O�\��

preclude or stop the distribution, use or release of stored water from the UKL, in excess of 

�D�P�R�X�Q�W�V���W�K�D�W���P�D�\���E�H���S�X�W���W�R���E�H�Q�H�I�L�F�L�D�O���X�V�H���X�Q�G�H�U���.�$�������������G�R�Z�Q�V�W�U�H�D�P���R�I���W�K�H���/�L�Q�N���5�L�Y�H�U���'�D�P���´����

�2�:�5�'���2�U�G�H�U���D�W���������������,�W���D�O�V�R���Q�R�W�H�G���W�K�D�W���³�>�Q�@�R�W�K�L�Q�J���L�Q���W�K�L�V���R�U�G�H�U���D�O�W�H�U�V����relieves or releases any 

person, state, or federal agency from any and all rights, duties or obligations arising from other 

sources of law including without limitation other state laws or rules, federal laws and related 

�I�H�G�H�U�D�O���D�J�H�Q�F�\���U�H�J�X�O�D�W�L�R�Q�V�����I�H�G�H�U�D�O���R�U���V�W�D�W�H���F�R�X�U�W���R�U�G�H�U�V�����R�U���F�R�Q�W�U�D�F�W�V���´����Id.  According to OWRD, 

the first excerpt was included �³�W�R���F�R�P�S�O�\���Z�L�W�K���W�K�H���F�R�X�U�W�¶�V���L�Q�M�X�Q�F�W�L�R�Q�´���D�Q�G���W�K�H���V�H�F�R�Q�G���³�W�R���D�Y�R�L�G��

�R�U�G�H�U�L�Q�J���5�H�F�O�D�P�D�W�L�R�Q���W�R���Y�L�R�O�D�W�H���I�H�G�H�U�D�O���O�D�Z���´�����2�:�5�'���0�6�-���D�W��������-16. 

On July 2 and July 28, 2021, OWRD issued notices to the Bureau concluding that legally 

stored water had passed through the Link River Dam in violation of the Order.  Stip. Docs. 223-31 
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���³�-�X�O�\�������1�R�W�L�F�H�´��, 210-���������³�-�X�O�\���������1�R�W�L�F�H�´���������7�K�H���I�L�U�V�W���Q�R�W�L�F�H���V�W�D�W�H�G���W�K�D�W���L�I���W�K�H���Y�L�R�O�D�W�L�R�Q���Z�H�U�H���Q�R�W��

�F�R�U�U�H�F�W�H�G���Z�L�W�K�L�Q���R�Q�H���G�D�\�����W�K�H���%�X�U�H�D�X���³�P�Dy be subject to further agency action or any other lawful 

�U�H�P�H�G�\���´�����-�X�O�\�������1�R�W�L�F�H���D�W��2�����������7�K�H���V�H�F�R�Q�G���V�D�L�G���W�K�D�W���2�:�5�'���Z�R�X�O�G���³�F�R�Q�W�L�Q�X�H���W�R���P�R�Q�L�W�R�U��

conditions in the UKL�´���E�X�W���G�L�G���Q�R�W���L�P�S�R�V�H���D�Q�\���V�D�Q�F�W�L�R�Q������See July 28, 2021 at 218. 

OWRD has appealed the circuit �F�R�X�U�W�¶�V��injunction�������7�K�H���D�S�S�H�O�O�D�W�H���F�R�X�U�W���J�U�D�Q�W�H�G���2�:�5�'�¶�V��

request for a stay of the Order in December 2021.  See KID v. OWRD, No. A176270 (Or. Ct. App. 

Dec. 17, 2021).  The underlying appeal is still pending.  OWRD MSJ at 9:19-25. 

IV.  PROCEDURAL HISTORY  

Prior to the issuance of the OWRD Order, this case focused on a 2019 BiOp and 

consultation process between the Bureau and NMFS, which the plaintiffs sued the Bureau and 

NMFS over in July 2019.  Dkt. No. 1.  In March 2020, after the Bureau reinitiated the consultation 

�S�U�R�F�H�V�V���D�Q�G���G�H�Y�H�O�R�S�H�G���D�Q���L�Q�W�H�U�L�P���R�S�H�U�D�W�L�Q�J���S�O�D�Q�����³�,�Q�W�H�U�L�P���3�O�D�Q�´�������W�K�H parties (which included 

intervenor KWUA) stipulated to stay the litigation until September 30, 2022, so long as the 

Bureau operated the Project in accordance with the Interim Plan.  Dkt. No. 908.   

In September 2021, the federal defendants, plaintiffs, and Klamath Tribes requested that I 

lift the stay so that the United States could file a crossclaim challenging the OWRD Order.  Dkt. 

No. 961.  KWUA also sought to lift the stay, but without such constraints.  Id.  I then lifted the 

stay for �W�K�H���O�L�P�L�W�H�G���S�X�U�S�R�V�H���R�I���O�L�W�L�J�D�W�L�Q�J���W�K�H���I�H�G�H�U�D�O���G�H�I�H�Q�G�D�Q�W�V�¶���F�U�R�V�V�F�O�D�L�P�����W�K�H���S�O�D�L�Q�W�L�I�I�V�¶��

�V�X�S�S�O�H�P�H�Q�W�D�O���F�R�P�S�O�D�L�Q�W�����D�Q�G���D�Q�\���F�U�R�V�V�F�O�D�L�P���D�U�L�V�L�Q�J���I�U�R�P���W�K�H���I�H�G�H�U�D�O���G�H�I�H�Q�G�D�Q�W�V�¶���F�U�R�V�V�F�O�D�L�P������Id.  

The stay was lifted in accordance with parameters proposed by the United States, the plaintiffs, 

and the Klamath Tribes�²�Q�D�P�H�O�\�����W�K�D�W���³�>�W�@�K�L�V���L�V���Q�R�W���D���Z�D�W�H�U���U�L�J�K�W�V���D�G�M�X�G�L�F�D�W�L�R�Q���R�U���T�X�D�Q�W�L�I�L�F�D�W�L�R�Q��

�F�D�V�H���´���D�Q�G���W�K�D�W���Q�H�L�W�K�H�U���W�K�H���8�Q�L�W�H�G���6�W�D�W�H�V���Q�R�U���W�K�H���7�U�L�E�H�V���K�D�G���Z�D�L�Y�H�G���V�R�Y�H�U�H�Lgn immunity for the 

purpose of adjudicating or quantifying water rights.  See Dkt. Nos. 951-1 ¶ 7, 961.  I also allowed 

the federal defendants to bifurcate their crossclaim so that the ESA-related questions were litigated 

prior to any discussion of tribal water rights.  See Dkt. Nos. 951 ¶ 10, 961. 

The first part of the �I�H�G�H�U�D�O���J�R�Y�H�U�Q�P�H�Q�W�¶�V crossclaim against OWRD and KWUA seeks 

declaratory relief that: 
 

(1) �7�K�H���2�:�5�'���2�U�G�H�U���L�V���³�Lnvalid because OWRD lacks jurisdiction to issue orders 
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�L�P�S�L�Q�J�L�Q�J���X�S�R�Q���5�H�F�O�D�P�D�W�L�R�Q�¶�V���V�D�W�L�V�I�D�F�W�L�R�Q���R�I���L�W�V���R�E�O�L�J�D�W�L�R�Q�V���X�Q�G�H�U���W�K�H���I�H�G�H�U�D�O��
�(�6�$�´���� 
 

(2) �7�K�H���%�X�U�H�D�X�¶�V���³�R�S�H�U�D�W�L�R�Q���R�I���W�K�H���.�O�D�P�D�W�K���3�U�R�M�H�F�W�����L�Q�F�O�X�G�L�Q�J���W�K�H���H�[�H�U�F�L�V�H���R�I���L�W�V��
rights to store water in UKL for irrigation use, is subject to compliance with the 
�(�6�$�´���� 

 
(3) �³�F�R�P�S�O�\�L�Q�J���Z�L�W�K���W�K�H���(�6�$���P�D�\���U�H�T�X�L�U�H���5�H�F�O�D�P�D�W�L�R�Q���W�R���U�H�O�H�D�V�H���Z�D�W�H�U���I�U�R�P���8�.�/��

�U�H�J�D�U�G�O�H�V�V���R�I���W�K�H���Z�D�W�H�U�¶�V���F�O�D�V�V�L�I�L�F�D�W�L�R�Q���X�Q�G�H�U���V�W�D�W�H���O�D�Z�´�����D�Q�G�� 
 

(4) �W�R���W�K�H���H�[�W�H�Q�W���W�K�D�W���W�K�H���2�:�5�'���2�U�G�H�U���³�Z�R�X�O�G���I�R�U�E�L�G���5�H�F�O�D�P�D�W�L�R�Q���I�Uom making 
�U�H�O�H�D�V�H�V���R�I���Z�D�W�H�U���G�H�H�P�H�G���W�R���K�D�Y�H���E�H�H�Q���µ�V�W�R�U�H�G�¶���L�Q���8�.�/���I�R�U���W�K�L�V���I�H�G�H�U�D�O��
purpose,�´���L�W���L�V���³contrary to the ESA and therefore preempted under the 
�6�X�S�U�H�P�D�F�\���&�O�D�X�V�H���R�I���W�K�H���8�Q�L�W�H�G���6�W�D�W�H�V���&�R�Q�V�W�L�W�X�W�L�R�Q���´ 

USA Cross-cl. [Dkt. No. 963] 40:10-25.  It also seeks a permanent injunction against enforcement 

�R�I���W�K�H���2�:�5�'���2�U�G�H�U���³�W�K�D�W���Z�R�X�O�G���O�L�P�L�W���D�Q�G���R�U���S�U�H�Y�H�Q�W���5�H�F�O�D�P�D�W�L�R�Q���I�U�R�P���R�S�H�U�D�W�L�Q�J���W�K�H���3�U�R�M�H�F�W���L�Q��

�F�R�Q�I�R�U�P�D�Q�F�H���Z�L�W�K���I�H�G�H�U�D�O���O�D�Z���´����Id. at 41:23-26. 

 As anticipated, both KWUA and OWRD filed counterclaims of their own against the 

United States�������.�:�8�$�¶�V���V�H�H�N�V�����L�Q���U�H�O�H�Y�D�Q�W���S�D�U�W�����G�H�F�O�D�U�D�W�R�U�\���U�H�O�L�H�I���W�K�D�W�� 
 

(1) �³�7�K�H���(�6�$���Q�H�L�W�K�H�U���D�X�W�K�R�U�L�]�H�V���Q�R�U���U�H�T�X�L�U�H�V���5�H�F�O�D�P�D�W�L�R�Q���W�R���F�X�U�W�D�L�O�����R�U���G�L�U�H�F�W���W�K�H��
curtailment of, storage, diversion, and delivery of water for irrigation in the 
Project to benefit ESA-�O�L�V�W�H�G���V�S�H�F�L�H�V�´�����D�Q�G�� 
 

(2) �³�5�H�F�O�D�P�D�W�L�R�Q���G�R�H�V���Q�R�W���R�W�K�H�U�Z�L�V�H���K�D�Y�H���D�Q���R�E�O�L�J�D�W�L�R�Q���X�Q�G�H�U���W�K�H���(�6�$���W�R���U�H�O�H�D�V�H��
water from UKL that have the characteristic of stored water in order to benefit 
ESA-�O�L�V�W�H�G���I�L�V�K���V�S�H�F�L�H�V���´ 

KWUA Countercl. [Dkt. No. 988] 37:21-25. 

 �2�:�5�'�¶�V���F�R�X�Q�W�H�U�F�O�D�L�P���V�H�H�Ns a permanent injunction either; 
 

(1) �³[R]equiring Reclamation to provide OWRD with sufficiently detailed 
information to establish that the quantity of particular releases through the Link 
River Dam are required by the ESA �D�Q�G�����W�K�H�U�H�I�R�U�H�����S�U�H�H�P�S�W���2�U�H�J�R�Q���O�D�Z�´�����R�U 
 

(2) �³[G]ranting a permanent injunction requiring Reclamation to cease releasing 
stored water through the Link River Dam for any uses that are not expressly 
allowed in its water rights permit, if the court agrees with KWUA that the ESA 
�G�R�H�V���Q�R�W���D�S�S�O�\���´ 

OWRD Countercl. [Dkt. No. 1021] 12:8-14. 

 The United States and plaintiffs separately moved for summary judgment on the first cause 

of action in the �8�Q�L�W�H�G���6�W�D�W�H�V�¶���F�U�R�V�V�F�O�D�L�P�����Z�K�L�F�K���.�:�8�$���D�Q�G���2�:�5�'���F�R�X�Q�W�H�U�H�G���Z�L�W�K���W�K�H�L�U���R�Z�Q��
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motions seeking summary judgment on their respective counterclaims.  Dkt. Nos. 1027, 1029, 

1043, 1044.  KID moved both to stay and to delay judgment on the �8�Q�L�W�H�G���6�W�D�W�H�V�¶���D�Q�G���S�O�D�L�Q�W�L�I�I�V�¶��

motions.  Dkt. Nos. 1040, 1041-3.  The State of California sought to participate as amicus.6  Dkt. 

No. 1057.  The Hoopa Valley Tribe joined as a crossclaimant subject to the �O�L�W�L�J�D�W�L�R�Q�¶�V limitations.  

Dkt. No. 1094.  The Klamath Tribes also responded to the motions.  Dkt. Nos. 1070, 1071.  

 With that context and history in m�L�Q�G�����,���W�X�U�Q���W�R���W�K�H���S�D�U�W�L�H�V�¶���D�U�J�X�P�H�Q�W�V�� 

LEGAL STANDARD 

�6�X�P�P�D�U�\���M�X�G�J�P�H�Q�W���R�Q���D���F�O�D�L�P���R�U���G�H�I�H�Q�V�H���L�V���D�S�S�U�R�S�U�L�D�W�H���³�L�I���W�K�H���P�R�Y�D�Q�W���V�K�R�Z�V���W�K�D�W���W�K�H�U�H���L�V��

no genuine dispute as to any material fact and the movant is entitled to judgment as a matter of 

�O�D�Z���´�� Fed. R. Civ. P. 56(a).  In order to prevail, a party moving for summary judgment must show 

the absence of a genuine issue of material fact with respect to an essential element of the non-

�P�R�Y�L�Q�J���S�D�U�W�\�¶�V���F�O�D�L�P�����R�U���W�R���D���G�H�I�H�Q�V�H���R�Q���Z�K�L�F�K���W�K�H���Q�R�Q-moving party will bear the burden of 

persuasion at trial.  See Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986).  Once the movant has 

made this showing, the burden then shifts to the party opposing summary judgment to identify 

�³�V�S�H�F�L�I�L�F���I�D�F�W�V���V�K�R�Z�L�Q�J that there is a g�H�Q�X�L�Q�H���L�V�V�X�H���I�R�U���W�U�L�D�O���´����Id. at 324.  The party opposing 

summary judgment must then present affirmative evidence from which a jury could return a 

�Y�H�U�G�L�F�W���L�Q���W�K�D�W���S�D�U�W�\�¶�V���I�D�Y�R�U������Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 257 (1986).   

On summary judgment, the court draws all reasonable factual inferences in favor of the 

non-movant.  Id. �D�W���������������,�Q���G�H�F�L�G�L�Q�J���D���P�R�W�L�R�Q���I�R�U���V�X�P�P�D�U�\���M�X�G�J�P�H�Q�W�����³�>�F�@redibility 

determinations, the weighing of the evidence, and the drawing of legitimate inferences from the 

facts �D�U�H���M�X�U�\���I�X�Q�F�W�L�R�Q�V�����Q�R�W���W�K�R�V�H���R�I���D���M�X�G�J�H���´����Id.  However, conclusory and speculative testimony 

does not raise genuine issues of fact and is insufficient to defeat summary judgment.  See 

Thornhill �3�X�E�O�¶�J���&�R���� Inc. v. GTE Corp., 594 F.2d 730, 738 (9th Cir. 1979). 

 
6 �&�D�O�L�I�R�U�Q�L�D�¶�V���X�Q�R�S�S�R�V�H�G���P�R�W�L�R�Q���I�R�U���O�H�D�Y�H���W�R���I�L�O�H���D�Q���D�P�L�F�X�V���F�X�U�L�D�H���E�U�L�H�I���D�Q�G���D�S�S�H�D�U���D�V���D�P�L�F�X�V��
curiae is GRANTED, as it has an interest in the issues presented, including the scope of state 
authority to regulate water in federal Reclamation projects and the amount of water in California 
portions of the Klamath River.  See Dkt. No. 1057; see also NGV Gaming, Ltd. v. Upstream Point 
Molate, LLC�������������)�����6�X�S�S�������G���������������������������1���'�����&�D�O�������������������³�'�L�V�W�U�L�F�W���F�R�X�U�W�V���I�U�H�T�X�H�Q�W�O�\���Z�H�O�F�R�P�H��
amicus briefs from non-parties concerning legal issues that have potential ramifications beyond 
�W�K�H���S�D�U�W�L�H�V���G�L�U�H�F�W�O�\���L�Q�Y�R�O�Y�H�G���´���������,���K�D�Y�H���F�R�Q�V�L�G�H�U�H�G���&�D�O�L�I�R�U�Q�L�D�¶�V���S�R�V�L�W�L�R�Q���L�Q���G�H�F�L�G�L�Q�J���W�K�H�V�H���P�R�W�L�R�Q�V�� 
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DISCUSSION 

I. MOTION TO STAY 

Intervenor KID moves to stay any decisions on the �8�Q�L�W�H�G���6�W�D�W�H�V�¶���D�Q�G���S�O�D�L�Q�W�L�I�I�V�¶��summary 

judgment motions until the Oregon court completes its decades-pending review in the KBA.  See 

KID Mot. to Stay [Dkt. No. 1040] 24:14-16.  In so arguing, KID invokes five abstention doctrines.  

See generally id.  �1�R�Q�H���R�I���W�K�H���R�W�K�H�U���S�D�U�W�L�H�V���M�R�L�Q���.�,�'�¶�V���P�R�W�L�R�Q�����W�K�H���8�Q�L�W�H�G���6�W�D�W�H�V�����S�O�D�L�Q�W�L�I�I�V�����D�Q�G��

�.�O�D�P�D�W�K���7�U�L�E�H�V���H�[�S�U�H�V�V�O�\���R�S�S�R�V�H�����.�:�8�$���R�Q�O�\���³�H�P�S�K�D�V�L�]�H�V���W�K�Dt the stay motion would not be a 

�E�D�V�L�V���I�R�U���V�W�D�\�L�Q�J�´���L�W�V���R�Z�Q���F�R�X�Q�W�H�U�F�O�D�L�P�����D�Q�G���2�:�5�'���G�R�H�V���Q�R�W���D�S�S�H�D�U���W�R���W�D�N�H���D�Q�\���S�R�V�L�W�L�R�Q������See 

Dkt. Nos. 1060, 1064, 1068, 1071. 

�.�,�'�¶�V���P�R�W�L�R�Q���L�V���'�(�1�,�(�'�������³�$�E�V�W�H�Q�W�L�R�Q���I�U�R�P���W�K�H���H�[�H�U�F�L�V�H���R�I���I�H�G�H�U�D�O���M�X�U�L�V�G�L�F�W�L�R�Q���L�V���W�K�H��

exception, �Q�R�W���W�K�H���U�X�O�H���´���D�Q�G���.�,�'���K�D�V���Q�R�W���V�K�R�Z�Q���³�H�[�F�H�S�W�L�R�Q�D�O���F�L�U�F�X�P�V�W�D�Q�F�H�V�´���Z�D�U�U�D�Q�W�L�Q�J��

abstention here.  See Colorado River Water Conservation Dist. v. United States, 424 U.S. 800, 813 

(1976).  �7�K�H���R�Y�H�U�D�U�F�K�L�Q�J���I�O�D�Z���L�Q���.�,�'�¶�V���D�U�J�X�P�H�Q�W���L�V���W�K�D�W�����X�Q�O�L�N�H���W�K�H���.�%�$�����W�K�H���V�X�P�Pary judgment 

motions do not seek to quantify or adjudicate Oregon water rights.  That was made clear when the 

stay was lifted for the litigation of the crossclaim and resulting counterclaims.  See Dkt. No. 951-1 

¶ 7 ���³�7�K�L�V���L�V���Q�R�W���D���Z�D�W�H�U���U�L�J�K�W�V���D�G�M�X�G�L�F�D�W�L�R�Q���R�U���T�X�D�Q�W�L�I�L�F�D�W�L�R�Q���F�D�V�H���´���������5�H�V�R�O�X�W�L�R�Q���R�I���W�K�H���.�%�$���Z�L�O�O��

�Q�R�W���D�Q�V�Z�H�U���W�K�H���I�H�G�H�U�D�O���T�X�H�V�W�L�R�Q�V���D�W���W�K�H���F�R�U�H���R�I���W�K�H���8�Q�L�W�H�G���6�W�D�W�H�V�¶���F�U�R�V�V�F�O�D�L�P�����Z�K�L�F�K���D�U�H���Z�K�H�W�K�H�U��

the OWRD Order is preempted by the ESA and whether OWRD had authority under section 8 of 

the Reclamation Act to issue it.   

It is also worth noting that the KBA has been pending since the mid-1970s, with no clear  

end in sight.  See KWUA Resp. [Dkt. No. 1060] 3:1-�������³�,�W���L�V���P�R�V�W���O�L�N�H�O�\���W�K�H���V�W�D�\���Z�R�X�O�G��extend 

through at least the end of the decade, not including any subsequent appellate review and 

�S�U�R�F�H�H�G�L�Q�J�V���R�Q���U�H�P�D�Q�G���D�I�W�H�U���D�S�S�H�D�O���´���������.�,�'���W�K�X�V���D�W�W�H�P�S�W�V���W�R���G�H�O�D�\�����I�R�U���D�Q���X�Q�F�H�U�W�D�L�Q���E�X�W���O�L�N�H�O�\��

significant period of time, the resolution of critical issues impacting stakeholders that need timely 

resolution given the limited water supply at hand.   

�$�O�W�K�R�X�J�K���³�D�E�V�W�H�Q�W�L�R�Q���G�R�F�W�U�L�Q�H�V���P�D�\�����L�Q���Y�D�U�L�R�X�V���F�L�U�F�X�P�V�W�D�Q�F�H�V�����S�H�U�P�L�W���R�U���U�H�T�X�L�U�H���W�K�H 

federal court to stay or dismiss the federal action in favor of the state �F�R�X�U�W���O�L�W�L�J�D�W�L�R�Q���´���.�,�'���K�D�V���Q�R�W��

shown that abstention is warranted under any of the five doctrines that it invokes.  See Exxon 
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Mobil Corp. v. Saudi Basic Indus. Corp., 544 U.S. 280, 282 (2005).  Briefly: 

Abstention under Brillhart v. Excess Insurance Company of America, 316 U.S. 491 (1942) 

is inapplicable, as the United States notes, because the crossclaim seeks both declaratory and 

injunctive relief that are independent of one another.  See Seneca Ins. Co., Inc. v. Strange Land, 

Inc.�������������)�����G�������������������������W�K���&�L�U�������������������³�6�R���O�R�Q�J���D�V���W�K�H���V�X�L�W���V�H�H�N�V���P�R�U�H��than merely declaratory 

relief . . . the entire action should be analyzed under the Colorado River �I�U�D�P�H�Z�R�U�N���´������American 

Bankers Mgmt. Co., Inc. v. Heryford�������������)�����G�������������������������W�K���&�L�U�������������������³�,�Q���D�G�G�L�W�L�R�Q���W�R��

declaratory relief, however, [plaintiff] seeks injunctive relief that is independent of, but related to, 

the requested declaratory relief.  Brillhart  �G�R�H�V���Q�R�W���D�S�S�O�\���L�Q���V�X�F�K���F�L�U�F�X�P�V�W�D�Q�F�H�V���´���� 

Abstention under Younger v. Harris, 401 U.S. 37 (1971) is unavailable because the 

�³�X�Q�Q�H�F�H�V�V�D�U�\���F�R�Q�I�O�L�F�W���E�H�W�Z�H�H�Q �V�W�D�W�H���D�Q�G���I�H�G�H�U�D�O���J�R�Y�H�U�Q�P�H�Q�W�V�´���W�K�D�W���L�W���V�H�H�N�V���W�R���D�Y�R�L�G���L�V���L�Q�K�H�U�H�Q�W�O�\��

implicated when the federal government sues a state agency, as the United States has done in its 

crossclaim.  See United States v. Morros�������������)�����G�������������������������W�K���&�L�U�������������������G�H�V�F�U�L�E�L�Q�J���³�Whe 

policy objective behind Younger �D�E�V�W�H�Q�W�L�R�Q�´���D�V���³�W�R���D�Y�R�L�G���X�Q�Q�H�F�H�V�V�D�U�\���F�R�Q�I�O�L�F�W���E�H�W�Z�H�H�Q���V�W�D�W�H���D�Q�G��

�I�H�G�H�U�D�O���J�R�Y�H�U�Q�P�H�Q�W�V�´�������F�L�W�D�W�L�R�Qs and quotation marks omitted).  The Ninth Circuit made this clear 

in Morros, where the United States filed a complaint in federal district court alleging that a 

Nevada law, as applied by the state engineer, was preempted under the Supremacy Clause.  See id. 

at 699.  As the court wrote: 
 

We hold that Younger is inapplicable here for an even more basic reason.  Whether 
it is label�H�G���³�F�R�P�L�W�\���´���³�I�H�G�H�U�D�O�L�V�P���´���R�U���V�R�P�H���R�W�K�H�U���W�H�U�P�����W�K�H���S�R�O�L�F�\���R�E�M�H�F�W�L�Y�H���E�H�K�L�Q�G��
Younger abstention is to avoid unnecessary conflict between state and federal 
governments.  Like the Third, Fifth, and Eleventh Circuits, we believe this policy 
lacks force where the United States is a litigant.  . . . By the time the United States 
brings suit in federal court against a state, any attempt to avoid a federal-state 
conflict would be futile. . . . When asserting a superior federal interest against a 
state, the forum of choice for the federal government is the federal court. 

Id. at 707-08 (citations omitted) (emphasis added).  Morros�² which is a holding from the Ninth 

Circuit and not, as KID contends, dicta�² is on point.  See KID Mot. to Stay at 21:7-11.  Younger 

abstention is not available. 

Railroad Commission of Texas v. Pullman Co., 312 U.S. 496 (1941) also does not apply, 

primarily because constitutional adjudication cannot be avoided by a state ruling.  See Wolfson v. 
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Brammer, 616 F.3d 1045, 1066 (9th Cir. 2010) (citation omitted).  As the Ninth Circuit has stated,  
 

Pullman abstention is appropriate only where (1) there are sensitive issues of social 
policy upon which the federal courts ought not to enter unless no alternative to its 
adjudication is open; (2) constitutional adjudication could be avoided by a state 
ruling; and (3) resolution of the state law issue is uncertain. 

Id. (citation and quotation marks omitted).  Any adjudication by the Oregon court in the KBA will 

determine Klamath Basin water rights, which does not resolve the Supremacy Clause question at 

the heart of the crossclaim.  Whether the OWRD Order is preempted by the ESA is an entirely 

separate issue.     

Under Burford v. Sun Oil Co.�������������8���6�����������������������������F�R�X�U�W�V���P�D�\���³�G�H�F�O�L�Q�H���W�R���U�X�O�H���R�Q���D�Q��

essentially l�R�F�D�O���L�V�V�X�H���D�U�L�V�L�Q�J���R�X�W���R�I���D���F�R�P�S�O�L�F�D�W�H�G���V�W�D�W�H���U�H�J�X�O�D�W�R�U�\���V�F�K�H�P�H���´����Morros, 268 F.3d at 

705.  For Burford to apply, the following showing must be made: 
 

[F]irst, that the state has chosen to concentrate suits challenging the actions of the 
agency involved in a particular court; second, that federal issues could not be 
separated easily from complex state law issues with respect to which state courts 
might have special competence; and third, that federal review might disrupt state 
efforts to establish a coherent policy. 

Knudsen Corp. v. Nevada State Dairy Comm�¶�Q, 676 F.2d 374, 377 (9th Cir. 1982).  Again, Morros 

settles the issue: 
 

�>�7�@�K�L�V���F�D�V�H���G�R�H�V���Q�R�W���U�H�Y�R�O�Y�H���D�U�R�X�Q�G���³�F�R�P�S�O�H�[���V�W�D�W�H���O�D�Z���L�V�V�X�H�V���´���V�X�F�K���D�V���Z�K�R���L�V��
entitled to how much water.  Rather, it revolves around whether state law conflicts 
�Z�L�W�K���I�H�G�H�U�D�O���O�D�Z�����Z�K�L�F�K���L�V���S�O�D�L�Q�O�\���Q�R�W���D�Q���L�V�V�X�H���³�Z�L�W�K���U�H�V�S�H�F�W���W�R���Z�K�L�F�K���V�W�D�W�H���F�R�X�U�W�V��
might hav�H���V�S�H�F�L�D�O���F�R�P�S�H�W�H�Q�F�H���´�����7�K�L�V���L�V���D���S�U�H�H�P�S�W�L�R�Q���F�D�V�H�����D�Q�G�����D�V���Z�H���V�W�D�W�H�G���L�Q��
Knudsen�����³Burford �D�E�V�W�H�Q�W�L�R�Q���L�V���S�D�U�W�L�F�X�O�D�U�O�\���L�Q�D�S�S�U�R�S�U�L�D�W�H���Z�K�H�Q���W�K�H���S�O�D�L�Q�W�L�I�I�¶�V��
claim is based on preemption, because abstaining under Burford would be an 
implicit ruling on the merits��� ́

268 F.3d at 705.  As in Morros�����W�K�H���8�Q�L�W�H�G���6�W�D�W�H�V�¶��crossclaim poses a question of preemption.  It 

expressly does not consider the quantification or adjudication of water rights�² in other words, 

�³�Z�K�R���L�V���H�Q�W�L�W�O�H�G���W�R���K�R�Z���P�X�F�K���Z�D�W�H�U���´����See id.  Burford does not support abstention here. 

KID does not challenge these or any other arguments from the United States and plaintiffs 

regarding the majority of the preemption doctrines upon which it relies.  See KID Reply [Dkt. No. 

1088] 26:1-28:14.  Instead, it focuses its response on whether abstention is appropriate under the 

Colorado River doctrine.  See id. 
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In Colorado River, the �6�X�S�U�H�P�H���&�R�X�U�W���P�D�G�H���F�O�H�D�U���W�K�D�W���³�>�D�@�E�V�W�H�Q�W�L�R�Q���I�U�R�P���W�K�H���H�[�H�U�F�L�V�H���R�I��

�I�H�G�H�U�D�O���M�X�U�L�V�G�L�F�W�L�R�Q���L�V���W�K�H���H�[�F�H�S�W�L�R�Q�����Q�R�W���W�K�H���U�X�O�H�´���D�Q�G���F�D�Q���E�H���M�X�V�W�L�I�L�H�G���³�R�Q�O�\���L�Q���W�K�H���H�[�F�H�S�W�L�R�Q�D�O��

circumstances where the order to the parties to repair to the state court would clearly serve an 

�L�P�S�R�U�W�D�Q�W���F�R�X�Q�W�H�U�Y�D�L�O�L�Q�J���L�Q�W�H�U�H�V�W���´�������������8���6�����D�W�������� (citation omitted).  The Ninth Circuit has 

identified eight factors for courts to consider in determining whether to stay a matter under 

Colorado River: 
 

(1) which court first assumed jurisdiction over any property at stake; (2) the 
inconvenience of the federal forum; (3) the desire to avoid piecemeal litigation; (4) 
the order in which the forums obtained jurisdiction; (5) whether federal law or state 
law provides the rule of decision on the merits; (6) whether the state court 
proceedings can adequately protect the rights of federal litigants; (7) the desire to 
avoid forum shopping; and (8) whether the state court proceedings will resolve all 
issues before the federal court. 

Seneca Ins. Co., 862 F.3d at 841-42 (citation omitted)�������7�K�L�V���L�V���³�Q�R�W���D���P�H�F�K�D�Q�L�F�D�O���F�K�H�F�N�O�L�V�W����

�L�Q�G�H�H�G�����V�R�P�H���P�D�\���Q�R�W���K�D�Y�H���D�Q�\���D�S�S�O�L�F�D�E�L�O�L�W�\���W�R���D���F�D�V�H���´����Id. at 842 (citation and quotation marks 

omitted).  Instead, courts must �³�H�[�D�P�L�Q�H���W�Kem in a pragmatic, flexible manner with a view to the 

�U�H�D�O�L�W�L�H�V���R�I���W�K�H���F�D�V�H���D�W���K�D�Q�G���´����Id. (same).  The presumption is in favor of federal jurisdiction; 

�³�>�D�@�Q�\���G�R�X�E�W���D�V���W�R���Z�K�H�W�K�H�U���D���I�D�F�W�R�U���H�[�L�V�W�V���V�K�R�X�O�G���E�H���U�H�V�R�O�Y�H�G���D�J�D�L�Q�V�W���D���V�W�D�\�����Q�R�W���L�Q���I�D�Y�R�U���R�I���R�Q�H���´����

Id. at 842 (citation omitted). 

Ninth Circuit law clearly forecloses Colorado River�¶�V���D�S�S�O�L�F�D�W�L�R�Q here.  The court has 

�³�U�H�S�H�D�W�H�G�O�\���H�P�S�K�D�V�L�]�H�G���W�K�D�W���D��Colorado River stay is inappropriate when the state court 

proceedings will not resolve the entire case before �W�K�H���I�H�G�H�U�D�O���F�R�X�U�W���´����United States v. State Water 

Res. Control Bd., 988 F.3d 1194, 1204 (9th Cir. 2021).  It has also noted �W�K�D�W���³�W�K�H���U�H�T�X�L�U�H�P�H�Q�W���R�I��

�µ�S�D�U�D�O�O�H�O�¶���V�W�D�W�H���F�R�X�U�W���S�U�R�F�H�H�G�L�Q�J�V���L�P�S�O�L�H�V���W�K�D�W���W�K�R�V�H���S�U�R�F�H�H�G�L�Q�J�V���D�U�H���V�X�I�I�L�F�L�H�Q�W�O�\���V�L�P�L�O�D�U���W�R���W�K�H��

federal proceedings to provide relief for all �R�I���W�K�H���S�D�U�W�L�H�V�¶���F�O�D�L�P�V���´����Intel Corp. v. Advanced Micro 

Devices, Inc., 12 F.3d 908, 913 n.4 (9th Cir. 1993) (emphasis added)�������7�K�H���8�Q�L�W�H�G���6�W�D�W�H�V�¶��

crossclaim asserts that the ESA preempts the OWRD Order and that OWRD lacked the authority 

to issue it.  These issues�² and thus, the crossclaim�² will not be resolved by the KBA, which will 

determine the nature and scope of water rights within the state of Oregon.   

KID misconstrues the crossclaim, arguing that the Bureau �³�V�H�H�N�V���W�R���H�V�W�D�E�O�L�V�K���I�R�U���L�W�V�H�O�I���W�K�H��
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most senior water right in UKL via a declaration that it may use stored water from UKL for its 

p�U�H�I�H�U�U�H�G���H�Q�Y�L�U�R�Q�P�H�Q�W�D�O���S�X�U�S�R�V�H�V�����D�Q�G���P�D�\���Q�R�W���E�H���U�H�J�X�O�D�W�H�G���E�\���2�:�5�'���L�Q���G�R�L�Q�J���V�R���´�����.�,�'���5�H�S�O�\��

at 27:5-13.  This is belied by the express agreement from the federal government (along with the 

�S�O�D�L�Q�W�L�I�I�V���D�Q�G���7�U�L�E�H�V�����W�K�D�W���³�>�W�@�K�L�V���L�V���Q�R�W���D���Z�D�W�H�U���U�L�J�K�W�V���D�G�M�X�G�L�F�D�W�L�R�Q���R�U���T�X�D�Q�W�L�I�L�F�D�W�L�R�Q���F�D�V�H���´����See 

Dkt. Nos. 951-1 ¶ 7, 961.  �7�K�L�V���O�L�P�L�W�D�W�L�R�Q���K�D�V���J�X�L�G�H�G���W�K�H���O�L�W�L�J�D�W�L�R�Q���R�I���W�K�H���8�Q�L�W�H�G���6�W�D�W�H�V�¶���F�U�R�V�V�F�O�D�L�P��

and continues to do so.  No matter how KID attempts to cast the crossclaim, it does not seek an 

adjudication or quantification of water rights.  Instead, it raises constitutional questions about the 

OWRD Order.  This proceeding is not parallel with the KBA; a stay under Colorado River�² or 

any of the other abstention doctrines proffered by KID�² is not warranted. 

II.  MOTIONS FOR SUMMARY JUDGMENT 7 

 
7 KID moves to strike as irrelevant references to reserved water rights in the �8�Q�L�W�H�G���6�W�D�W�H�V�¶���D�Q�G��
�S�O�D�L�Q�W�L�I�I�V�¶ summary judgment motions, references to and photographs of dead salmon in the 
�S�O�D�L�Q�W�L�I�I�V�¶���P�R�W�L�R�Q�����D�Q�G���W�K�H��entirety of the James and Spain declarations proffered by the plaintiffs.  
Dkt. No. 1039.  The motion is DENIED.  Although the adjudication or quantification of water 
rights is not at issue, mere reference to those rights does not ask for such action.  The only 
substantive argument made regarding water rights is from the United States, which contends that 
�W�K�H���7�U�L�E�H�V�¶���U�H�V�H�U�Y�H�G���Z�D�W�H�U���U�L�J�K�W�V���S�U�R�Y�L�G�H�V���D�Q���D�G�G�L�W�L�R�Q�D�O���V�R�X�U�F�H���R�I���G�L�V�F�U�H�W�L�R�Q���V�X�E�M�H�F�W�L�Q�J���W�K�H���%�X�U�H�D�X��
to section 7(a)(2) of the ESA.  See USA MSJ at 66:22-67:24.  Twice in its motion the United 
States specified �W�K�H���³�O�L�P�L�W�H�G���S�X�U�S�R�V�H�V�´ for which it discusses tribal water rights, none of which run 
afoul to the limited parameters of this litigation.  See id. at 16 n.7, 67 n.24.  Similarly, the 
�U�H�I�H�U�H�Q�F�H�V���W�R���W�K�H���G�H�D�G���V�D�O�P�R�Q���L�Q���W�K�H���S�O�D�L�Q�W�L�I�I�V�¶���P�R�W�L�R�Q���D�Q�G���G�H�F�O�D�U�D�W�L�R�Q�V���S�U�R�Y�L�G�H���L�Q�I�R�U�P�D�W�L�R�Q��about 
the events leading up to this litigation.  And regardless, none of the contested material factored 
into my consideration of the motions at hand. 
 
The plaintiffs move �W�R���V�W�U�L�N�H���S�R�U�W�L�R�Q�V���R�I���.�:�8�$�¶�V���V�X�P�P�D�U�\���M�X�G�J�P�H�Q�W��motion and two 
accompanying declarations.  Dkt. No. 1069.  Specifically, they challenge �V�H�F�W�L�R�Q���9���'���R�I���.�:�8�$�¶�V��
motion, which they contend seeks rulings on the Yurok Trib�H�¶�V���I�H�G�H�U�D�O���U�H�V�H�U�Y�H�G���Z�D�W�H�U���U�L�J�K�W���D�Q�G��
�W�K�X�V���H�[�F�H�H�G�V���W�K�H���7�U�L�E�H�¶�V���Z�D�L�Y�H�U���R�I���V�R�Y�H�U�H�L�J�Q���L�P�P�X�Q�L�W�\������See id.  The motion is GRANTED in 
part.  KWUA goes beyond the �8�Q�L�W�H�G���6�W�D�W�H�V�¶ argument that the water rights may provide the 
Bureau the discretion necessary to trigger section 7(a)(2) by contemplating: (1) whether there are 
any federal reserved water rights to fish; (2) the priority date of any tribal water rights compared to 
other water rights; (3) whether the location of instream flow rights would limit the �7�U�L�E�H�V�¶���U�L�J�K�W�V����
(4�����W�K�H���.�%�$�¶�V���F�R�Q�V�L�G�H�U�D�W�L�R�Q���R�I���Z�D�W�H�U���U�L�J�K�W�V; and (5) how the ACFFOD findings would play out 
�³�L�Q���D�Q���D�G�M�X�G�L�F�D�W�L�R�Q���R�I���Z�D�W�H�U���U�L�J�K�W�V���I�R�U���I�O�R�Z�V���L�Q���&�D�O�L�I�R�U�Q�L�D.�  ́ See KWUA MSJ at 88:25-92:15.  
�'�H�V�S�L�W�H���.�:�8�$�¶�V���D�W�W�H�P�S�W�V���W�R���I�U�D�P�H���W�K�L�V���D�V���D��hypothetical�² by stating that �³�W�K�L�V���L�V�V�X�H���L�V���Q�R�W���E�H�L�Q�J��
�G�H�W�H�U�P�L�Q�H�G���L�Q���W�K�L�V���F�D�V�H�����E�X�W���L�W���Z�R�X�O�G���E�H���D���G�L�V�S�X�W�H�G���L�V�V�X�H���L�Q���D���S�U�R�S�H�U���Z�D�W�H�U���U�L�J�K�W���S�U�R�F�H�H�G�L�Q�J�´�²
KWUA �H�I�I�H�F�W�L�Y�H�O�\���D�V�N�V���P�H���W�R���D�G�M�X�G�L�F�D�W�H���R�U���T�X�D�Q�W�L�I�\���W�K�H���7�U�L�E�H�V�¶���Z�D�W�H�U���U�L�J�K�W�V�����Z�K�L�F�K���L�V���H�[�S�U�H�V�V�O�\��
off-limits.  See id. at 91:4-5.  Section V.D is STRICKEN, with the exception of section V.D.6, 
�Z�K�L�F�K���D�U�J�X�H�V���D�J�D�L�Q�V�W���W�K�H���8�Q�L�W�H�G���6�W�D�W�H�V�¶���S�R�L�Q�W���Z�L�W�K�R�X�W���Y�H�H�U�L�Q�J���L�Q�W�R���D�G�M�X�G�L�F�D�W�L�R�Q���R�I���Z�D�W�H�U���U�L�J�K�W�V���� 
 
�$�V���I�D�U���D�V���W�K�H���S�O�D�L�Q�W�L�I�I�V�¶���R�E�M�H�F�W�L�R�Q�V���W�R���.�:�8�$�¶�V���G�H�F�O�D�U�D�W�L�R�Q�V�����W�K�H���S�D�U�W�L�H�V���Kave objected to several 
pieces of evidence submitted with the motions.  Unless otherwise noted in this Order, I did not 
rely on the disputed evidence in my analysis, rendering the objections moot.  
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There is significant overlap between the four motions for summary judgment before me.  

They present three primary issues, the first of which resolves the motions: Is the OWRD Order 

preempted by the ESA?  The first cause of action in the �8�Q�L�W�H�G���6�W�D�W�H�V�¶���F�U�R�V�V�F�O�D�L�P���V�H�H�N�V��

declaratory judgment that it is.  This question is central to the motions for summary judgment 

from the United States and the plaintiffs, and answering it necessarily entails a determination of 

�Z�K�H�W�K�H�U���W�K�H���%�X�U�H�D�X�¶�V���R�S�H�U�D�W�L�R�Q���R�I���W�K�H���.�O�D�P�D�W�K���3�U�R�M�H�F�W���L�V���V�X�E�M�H�F�W���W�R���F�R�P�S�O�L�D�Q�F�H���Z�L�W�K���W�K�H���(�6�$������

The latter �L�V�V�X�H���L�V���D�W���W�K�H���K�H�D�U�W���R�I���.�:�8�$�¶�V��first counterclaim and cross-motion for summary 

judgment. 

The other two issues are whether OWRD violated the doctrine of intergovernmental 

immunity when it issued the Order and whether OWRD exceeded its authority in doing so.  

Although the United States, the plaintiffs, and OWRD stake out their positions, I need not decide 

the sco�S�H���R�I���2�:�5�'�¶�V���D�X�W�K�R�U�L�W�\���W�R���G�H�W�H�U�P�L�Q�H���Z�K�H�W�K�H�U���W�K�H���2�U�G�H�U���L�V���Y�D�O�L�G�������,���H�[�S�O�D�L�Q���Z�K�\���E�H�O�R�Z�� 

A. PREEMPTION 

The Supremacy Clause grants Congress �³�W�K�H���S�R�Z�H�U���W�R���S�U�H�H�P�S�W���V�W�D�W�H���O�D�Z���´����Arizona v. 

United States, 567 U.S. 387, 399 (2012).  It can do so either expressly or implicitly.  See id.  At 

issue is a form of implied preemption referred to as conflict preemption�² the well-established 

�S�U�L�Q�F�L�S�O�H���W�K�D�W���³�V�W�D�W�H���O�D�Z�V���D�U�H���S�U�H�H�P�S�W�H�G���Z�K�H�Q���W�K�H�\���F�R�Q�I�O�L�F�W���Z�L�W�K���I�H�G�H�U�D�O���O�D�Z���´����See id. (citation 

omitted).  C�R�Q�I�O�L�F�W���S�U�H�H�P�S�W�L�R�Q���³�L�Q�F�O�X�G�H�V cases where compliance with both federal and state 

regulations is a physical impossibility and those instances where the challenged state law stands as 

�D�Q���R�E�V�W�D�F�O�H���W�R���W�K�H���D�F�F�R�P�S�O�L�V�K�P�H�Q�W���D�Q�G���H�[�H�F�X�W�L�R�Q���R�I���W�K�H���I�X�O�O���S�X�U�S�R�V�H�V���D�Q�G���R�E�M�H�F�W�L�Y�H�V���R�I���&�R�Q�J�U�H�V�V���´����

Id. at 399-400 (citing in part Florida Lime & Avocado Growers, Inc. v. Paul, 373 U.S. 132, 142-

43 (1963); Hines v. Davidowitz, 312 U.S. 52, 67 (1941)).  �7�K�H���O�D�W�W�H�U���L�V���U�H�I�H�U�U�H�G���W�R���D�V���³�R�E�V�W�D�F�O�H��

�S�U�H�H�P�S�W�L�R�Q���´����United States v. California, 921 F.3d 865, 879 (9th Cir. 2019) (citations omitted).  

To determine whether it exists, �³�W�K�H���6�X�S�U�H�P�H���&�R�X�U�W���K�D�V���L�Q�V�W�U�X�F�W�H�G���W�K�D�W���Z�H���H�P�S�O�R�\���R�X�U���M�X�G�J�P�H�Q�W����

to be informed by examining the federal statute as a whole and identifying its purpose and 

�L�Q�W�H�Q�G�H�G���H�I�I�H�F�W�V���´����Id. (citations and quotation marks omitted). 

The Ninth Circuit recently reiterated guiding principles of the implied preemption analysis.  

�6�H�H���,�Q���U�H���9�R�O�N�V�Z�D�J�H�Q���³�&�O�H�D�Q���'�L�H�V�H�O�´���0�N�W�J�������6�D�O�H�V��Pracs., & Prods. Liab. Litig., 959 F.3d 1201, 
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1211 (9th Cir. 2020).  Fir�V�W���D�P�R�Q�J���W�K�H�P���L�V���W�K�D�W���³�W�K�H���S�X�U�S�R�V�H���R�I���&�R�Q�J�U�H�V�V�´�²evidenced by the text 

and structure of the statute at issue�²�³�L�V���W�K�H���X�O�W�L�P�D�W�H���W�R�X�F�K�V�W�R�Q�H���L�Q���H�Y�H�U�\���S�U�H�H�P�S�W�L�R�Q���F�D�V�H���´����Id. at 

�������������F�L�W�D�W�L�R�Q�V���R�P�L�W�W�H�G���������6�H�F�R�Q�G�����F�R�X�U�W�V���P�X�V�W���³�V�W�D�U�W���Z�L�W�K���W�K�H���D�V�V�X�P�S�W�L�R�Q���W�K�D�W���K�L�V�W�R�Uic police 

powers of the states are not preempted unless that was the clear and manifest purpose of 

�&�R�Q�J�U�H�V�V���´����Id�����D�W���������������F�L�W�D�W�L�R�Q���D�Q�G���T�X�R�W�D�W�L�R�Q���P�D�U�N�V���R�P�L�W�W�H�G���������7�D�N�H�Q���W�R�J�H�W�K�H�U�����³�D���K�L�J�K���W�K�U�H�V�K�R�O�G��

must be met before a court will conclude that a federal la�Z���K�D�V���L�P�S�O�L�H�G�O�\���S�U�H�H�P�S�W�H�G���D���V�W�D�W�H���O�D�Z���´����

Id. (same). 

The federal government and the plaintiffs argue that the OWRD Order conflicts with the 

ESA and is thus preempted.  USA MSJ at 48:5-�������������3�O�V���¶���0�6�-���D�W����1:14-34:5.  My analysis is two-

fold.  First, I must �F�R�Q�V�L�G�H�U���&�R�Q�J�U�H�V�V�¶�V���S�X�U�S�R�V�H���L�Q���H�Q�D�F�W�L�Q�J���W�K�H���(�6�$���D�Q�G���W�K�H�Q�����Z�K�H�W�K�H�U���W�K�H��

�%�X�U�H�D�X�¶�V���F�R�P�S�O�L�D�Q�F�H���Z�L�W�K���W�K�H���(�6�$���D�Q�G���2�:�5�'���2�U�G�H�U���L�V���S�K�\�V�L�F�D�O�O�\���L�P�S�R�V�V�L�E�Oe or whether the 

�2�U�G�H�U���V�W�D�Q�G�V���D�V���D�Q���R�E�V�W�D�F�O�H���W�R���W�K�H���D�F�F�R�P�S�O�L�V�K�P�H�Q�W���R�I���&�R�Q�J�U�H�V�V�¶�V���J�R�D�O�V. 

1. �.�,�'�¶�V���5�X�O�H���������G�����0�R�W�L�R�Q 

First, a procedural issue.  Along with its opposition, KID filed a request under Federal 

Rule of Civil Procedure 56(d) seeking to extend the hearing date on the United States�¶ and 

�S�O�D�L�Q�W�L�I�I�V�¶���P�R�W�L�R�Q�V���E�\���������G�D�\�V���V�R���W�K�D�W���L�W��could pursue discovery of facts that it contends are 

�H�V�V�H�Q�W�L�D�O���W�R���R�S�S�R�V�L�Q�J���V�X�P�P�D�U�\���M�X�G�J�P�H�Q�W���R�Q���W�K�H���8�Q�L�W�H�G���6�W�D�W�H�V�¶���F�U�R�V�V�F�O�D�L�P�������'�N�W�����1�R������������-3.  The 

United States and plaintiffs opposed the request, KWUA filed a statement of non-opposition, and 

the Klamath Tribes took no position.  Dkt. Nos. 1063, 1067, 1071, 1072.  It does not appear that 

�2�:�5�'���G�L�U�H�F�W�O�\���D�G�G�U�H�V�V�H�G���.�,�'�¶�V���P�R�W�L�R�Q�� 

Under Rule 56(d), if a non-�P�R�Y�L�Q�J���S�D�U�W�\���³�V�K�R�Z�V���E�\���D�I�I�L�G�D�Y�L�W���R�U���G�H�F�O�D�U�D�W�L�R�Q���W�K�D�W�����I�R�U��

�V�S�H�F�L�I�L�H�G���U�H�D�V�R�Q�V�����L�W���F�D�Q�Q�R�W���S�U�H�V�H�Q�W���I�D�F�W�V���H�V�V�H�Q�W�L�D�O���W�R���M�X�V�W�L�I�\���L�W�V���R�S�S�R�V�L�W�L�R�Q���´���W�K�H court may defer 

considering the motion or allow time for discovery.  Fed. R. Civ. P. 56(d).  To obtain such relief, 

�W�K�H���S�D�U�W�\���P�X�V�W���V�K�R�Z���W�K�D�W�����³���������L�W���K�D�V���V�H�W���I�R�U�W�K���L�Q���D�I�I�L�G�D�Y�L�W���I�R�U�P���W�K�H���V�S�H�F�L�I�L�F���I�D�F�W�V���L�W���K�R�S�H�V���W�R���H�O�L�F�L�W��

from further discovery; (2) the facts sought exist; and (3) the sought-after facts are essential to 

�R�S�S�R�V�H���V�X�P�P�D�U�\���M�X�G�J�P�H�Q�W���´����InteliClear, LLC v. ETC Glob. Holdings, Inc., 978 F.3d 653, 662 

(9th Cir. 2020) (citation omitted).  The party must also show that it �K�D�V���³�S�X�U�V�X�H�G���G�L�V�F�R�Y�H�U�\��

diligen�W�O�\���L�Q���W�K�H���S�D�V�W���D�Q�G���W�K�D�W���D�G�G�L�W�L�R�Q�D�O���G�L�V�F�R�Y�H�U�\���Z�R�X�O�G���S�U�H�Y�H�Q�W���V�X�P�P�D�U�\���M�X�G�J�P�H�Q�W���´����Huynh v. 
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Quora, Inc., 508 F. Supp. 3d 633, 642 (N.D. Cal. 2020) (citations omitted).  

�.�,�'�¶�V���P�R�W�L�R�Q���L�V���'�(�1�,�(�'.  It has not shown that the facts that it seeks are essential to 

opposing summary judgment, nor has it pursued discovery diligently in the past.  KID asks for a 

laundry list of discovery, spanning 10 topics and nearly a dozen categories of documents in 

addition to depositions, requests for admissions, and interrogatories.  See Dkt. No. 1041-3 at 8:12-

9:21.  The sought-after information centers on any efforts the Bureau made to find alternative 

ways that it could comply with both the OWRD Order and the ESA, including any attempts to 

reinitiate the ESA consultation process, acquire additional water rights, or obtain water from other 

river systems.  See id. at 8:13-26.  KID argues that this information is essential to countering 

whether the OWRD Order made it physically impossible for the Bureau to comply with the ESA 

or stood �D�V���D�Q���R�E�V�W�D�F�O�H���W�R���F�D�U�U�\�L�Q�J���R�X�W���&�R�Q�J�U�H�V�V�¶�V���R�E�M�H�F�W�L�Y�H�V������See id. at 1:11-2:6.   

�³[P]reemption is predominately a legal question, resolution of which would not be aided 

�J�U�H�D�W�O�\���E�\���G�H�Y�H�O�R�S�P�H�Q�W���R�I���D���P�R�U�H���F�R�P�S�O�H�W�H���I�D�F�W�X�D�O���U�H�F�R�U�G���´����Atay v. Cnty. of Maui, 842 F.3d 688, 

698 (9th Cir. 2016) (citation and internal modification omitted).  Even if the information KID 

seeks is relevant, it could make the same argument about alternative methods of compliance 

without relying on discovery from the government.  For example, it could have brought in an 

expert testifying to the feasibility of diverting water from other river systems, or the availability of 

other water rights or licenses to the Bureau.  Either may have shown a dispute of material fact so 

as to avoid summary judgment.  Moreover, at least some of the documents sought do not appear 

relevant to this stage of the litigation�²�I�R�U���H�[�D�P�S�O�H�����³�D�Q�\���D�Q�G���D�O�O�´���R�I���W�K�H���%�X�U�H�D�X�¶�V���³�R�I�I�L�F�L�D�O���S�R�O�L�F�\��

�G�R�F�X�P�H�Q�W�V�´���U�H�J�D�U�G�L�Q�J���V�W�D�W�H���D�Q�G���W�U�L�E�D�O���Z�D�W�H�U���U�L�J�K�W�V������See Dkt. No. 1041-3 at 9:5-6.  And it is not 

clear that others�²�L���H�������³�>�L�@�Q�W�H�U�Q�D�O���F�R�P�P�X�Q�L�F�D�W�L�R�Q�V���U�H�J�D�U�G�L�Q�J���W�K�H���S�X�U�F�K�D�V�H���R�U���S�R�W�H�Q�W�L�D�O���S�X�U�F�K�D�V�H���R�I��

�8�.�/���Z�D�W�H�U���I�U�R�P���W�K�H���2�U�H�J�R�Q���L�U�U�L�J�D�W�R�U�V�´�²actually exist.  See id. at 9:9-10. 

KID also did not diligently pursue discovery of this information, and misconstrues the 

�U�H�F�R�U�G���L�Q���D�U�J�X�L�Q�J���W�K�D�W���,���³�I�X�O�O�\���U�H�I�X�V�H�G���W�R���D�O�O�R�Z���.�,�'���W�R���F�R�Q�G�X�F�W���D�Q�\���G�L�V�F�R�Y�H�U�\���L�Q���W�K�L�V���D�F�W�L�R�Q���´����See 

id. at 2:15-3:23.  When I allowed KID to intervene more than a year ago, I stated that once it had 

reviewed the administrative record, it should specify to the United States the categories of 

documents or interrogatories it sought, meet and confer to determine what documents should or 
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could be disclosed, and come to the court with any issues.  Dkt. No. 983.  It appears that KID 

made one attempt to do this, providing emails that show efforts to discuss discovery with the 

federal government in December 2021.  See Lisieski Decl. [Dkt. No. 1041-4] Exs. A-D.  KID then 

filed a letter seeking discovery in mid-February, a request I denied because KID failed to follow 

the ordered procedure and because its requests were overbroad and would delay resolution of the 

then-forthcoming summary judgment motions.  Dkt. Nos. 1007, 1013.  KID was not precluded 

from conducting discovery in this matter.  Instead, it made only one dilatory attempt to do so.  

�$�Q�G���D�O�W�K�R�X�J�K���,���Q�R�W�H�G���L�Q���G�H�Q�\�L�Q�J���.�,�'�¶�V���U�H�T�X�H�V�W���W�K�D�W���D�Q�\���S�D�U�W�\���F�R�X�O�G���I�L�O�H���D���5�X�O�H���������G�����P�R�W�L�R�Q���L�Q��

response to the motions for summary judgment, that one attempt at discovery before filing that 

motion hardly represents a diligent pursuit supporting 56(d) relief.  See Dkt. No. 1013.    

�)�R�U���W�K�H�V�H���U�H�D�V�R�Q�V�����.�,�'�¶�V��request to delay deciding these motions is DENIED.  I turn now 

�W�R���W�K�H���P�H�U�L�W�V���R�I���W�K�H���S�D�U�W�L�H�V�¶ arguments. 

2. Congressional Purpose 

In Tennessee Valley Authority v. Hill, 437 U.S. 153, 180 (1978), the Supreme Court 

thoroughly considered the purpose of the ESA, an analysis that is helpful here.  When Congress 

�S�D�V�V�H�G���W�K�H���(�6�$�����L�W���Z�D�V���³�W�K�H���P�R�V�W���F�R�P�S�U�H�K�H�Q�V�Lve legislation for the preservation of endangered 

�V�S�H�F�L�H�V���H�Y�H�U���H�Q�D�F�W�H�G���E�\���D�Q�\���Q�D�W�L�R�Q���´����Tennessee Valley Authority�������������8���6�����D�W���������������³�7�K�H���S�O�D�L�Q��

intent of Congress in enacting this statute was to halt and reverse the trend toward species 

extinction, whatev�H�U���W�K�H���F�R�V�W���´����Id�����D�W���������������³�7�K�L�V���´���W�K�H���&�R�X�U�W���Z�U�R�W�H�����³�L�V���U�H�I�O�H�F�W�H�G���Q�R�W���R�Q�O�\���L�Q���W�K�H��

�V�W�D�W�H�G���S�R�O�L�F�L�H�V���R�I���W�K�H���$�F�W�����E�X�W���L�Q���O�L�W�H�U�D�O�O�\���H�Y�H�U�\���V�H�F�W�L�R�Q���R�I���W�K�H���V�W�D�W�X�W�H���´����Id. 

�7�K�H���&�R�X�U�W���F�L�W�H�G���V�H�Y�H�U�D�O���(�6�$���S�U�R�Y�L�V�L�R�Q�V���W�K�D�W���³�L�Q�G�L�F�D�W�H�G���W�K�H���V�H�U�L�R�X�V�Q�H�V�V���Z�L�W�K���Z�K�L�F�K��

Congress v�L�H�Z�H�G���W�K�L�V���L�V�V�X�H�´�����W�K�H���S�U�R�K�L�E�L�W�L�R�Q���R�Q���³[v] �L�U�W�X�D�O�O�\���D�O�O���G�H�D�O�L�Q�J�V���Z�L�W�K���H�Q�G�D�Q�J�H�U�H�G���V�S�H�F�L�H�V���´��

�L�Q�F�O�X�G�L�Q�J���W�K�H�L�U���W�D�N�L�Q�J�����S�R�V�V�H�V�V�L�R�Q�����W�U�D�Q�V�S�R�U�W�D�W�L�R�Q�����D�Q�G���V�D�O�H�����W�K�H���³�H�[�W�H�Q�V�L�Y�H���S�R�Z�H�U�´���J�U�D�Q�W�H�G���W�R���W�K�H��

Secretary of the Interior to develop regulations and programs preserving endangered and 

threatened species; and the encouragement of citizen involvement, by way of allowing individuals 

to petition the Secretary to list species as endangered or threatened, and by allowing civil suits to 

compel ESA compliance.  See id. at 180-81 (citations omitted).  The Court also pointed to section 

���¶�V���H�[�S�U�H�V�V���E�D�U���R�Q���W�K�H���³�W�D�N�H�´���R�I���H�Q�G�D�Q�J�H�U�H�G���V�S�H�F�L�H�V�����D�O�R�Q�J���Z�L�W�K���W�K�H���E�U�R�D�G���G�H�I�L�Q�L�W�L�R�Q���R�I���³�W�D�N�H�´�����D�Q�G��
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�W�K�H���O�H�J�L�V�O�D�W�L�Y�H���K�L�V�W�R�U�\���E�H�K�L�Q�G���V�H�F�W�L�R�Q���������Z�K�L�F�K���³�U�H�Y�H�D�O�V���D�Q���H�[�S�O�L�F�L�W���F�R�Q�J�U�H�V�V�L�R�Q�D�O���G�H�F�L�V�L�R�Q���W�R��

require agencies to afford first priority to the declared national policy of saving endangered 

�V�S�H�F�L�H�V���´����Id. at 184-85.  In all, the Court wrote�����³�H�[�D�P�L�Q�D�W�L�R�Q���R�I���W�K�H���O�D�Q�J�X�D�J�H�����K�L�V�W�R�U�\�����D�Q�G��

structure of the legislation under review here indicates beyond doubt that Congress intended 

�H�Q�G�D�Q�J�H�U�H�G���V�S�H�F�L�H�V���W�R���E�H���D�I�I�R�U�G�H�G���W�K�H���K�L�J�K�H�V�W���R�I���S�U�L�R�U�L�W�L�H�V���´����Id. at 174. 

I see no reason to depart from the Suprem�H���&�R�X�U�W�¶�V���H�[�W�H�Q�V�L�Y�H���D�Q�D�O�\�V�L�V�������7�K�H���W�H�[�W���D�Q�G��

�V�W�U�X�F�W�X�U�H���R�I���W�K�H���(�6�$���P�D�N�H���F�O�H�D�U���W�K�D�W���&�R�Q�J�U�H�V�V�¶�V���S�X�U�S�R�V�H���L�Q���H�Q�D�F�W�L�Q�J���W�K�H���(�6�$���Z�D�V���W�R���S�U�L�R�U�L�W�L�]�H���W�K�H��

preservation and recovery of endangered and threatened species.  The Ninth Circuit has 

recognized the same.  See, �H���J�������1�D�W�L�R�Q�D�O���:�L�O�G�O�L�I�H���)�H�G�¶�Q���Y�����1�D�W�¶�O���0�D�U�L�Q�H���)�L�V�K�H�U�L�H�V���6�H�U�Y��, 886 F.3d 

�����������������������W�K���&�L�U�������������������³�2�Q�H���R�I���W�K�H���(�6�$�¶�V���F�H�Q�W�U�D�O���S�X�U�S�R�V�H�V���L�V���W�R���F�R�Q�V�H�U�Y�H���V�S�H�F�L�H�V���´������Alaska Oil 

�	���*�D�V���$�V�V�¶�Q���Y�����-�H�Z�H�O�O, 815 F.3d 544, 550-�����������W�K���&�L�U�������������������³�7�K�H���S�X�U�S�R�V�H���R�I���W�K�H���(�6�$��is to 

ensure the recovery of endangered and threatened species, not merely the survival of their existing 

�Q�X�P�E�H�U�V���´��������That intent �L�V���W�K�H���³�X�O�W�L�P�D�W�H���W�R�X�F�K�V�W�R�Q�H�´���J�X�L�G�L�Q�J���P�\���S�U�H�H�P�S�W�L�R�Q���D�Q�D�O�\�V�L�V������See 

Volkswagen, 959 F.3d at 1211.   

3. Compliance 

The question for the purposes of preemption is whether it is physically impossible for the 

Bureau to comply with both the ESA and the OWRD Order, or whether the Order stands as an 

�R�E�V�W�D�F�O�H���W�R���W�K�H���D�F�F�R�P�S�O�L�V�K�P�H�Q�W���D�Q�G���H�[�H�F�X�W�L�R�Q���R�I���&�R�Q�J�U�H�V�V�¶�V���S�X�U�S�R�V�H���L�Q���H�Q�D�F�W�L�Q�J���W�K�H���(�6�$������See 

Arizona, 567 U.S. at 399-40.   

�.�:�8�$�¶�V���F�R�X�Q�W�H�U�D�U�J�X�P�H�Q�W�����D�Q�G���D�U�J�X�P�H�Q�W���L�Q���I�D�Y�R�U���R�I���V�X�P�P�D�U�\���M�X�G�J�P�H�Q�W���R�Q���L�W�V���R�Z�Q��

counterclaim) presents an issue that must be addressed first.  KWUA contends that the agency 

action at issue is the use of stored water in UKL and that under the controlling legal authority, the 

Bureau has no discretion to use that water for purposes other than irrigation�² meaning section 

7(a)(2) does not apply, so the ESA does not preempt the OWRD Order.  See KWUA MSJ at 

61:15-88:4.  This argument depends on whether a more than 20-year-old decision from the Ninth 

Circuit�² Klamath Water Users Protective Association. v. Patterson, 204 F.3d 1206 (9th Cir. 

1999), amended on denial of rehearing, 203 F.3d 1175 (9th Cir. 2000)�² remains the controlling 

law on whether the ESA applies to the Klamath Project.  It does. 
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 Patterson arose from a dispute between Klamath Basin irrigators, the Bureau, and 

PacifiCorp over a contract governing the management of the Link River Dam.  204 F.3d at 1209.  

The case primarily presented a question of contract law: were the irrigators third-party 

�E�H�Q�H�I�L�F�L�D�U�L�H�V���W�R���W�K�H���F�R�Q�W�U�D�F�W���E�H�W�Z�H�H�Q���W�K�H���%�X�U�H�D�X���D�Q�G���3�D�F�L�I�L�&�R�U�S�¶�V���S�U�H�G�H�F�H�V�V�R�U������Id.  That question 

is not relevant here. 

 What is relevant, howev�H�U�����L�V���W�K�H���F�R�X�U�W�¶�V���U�H�M�H�F�W�L�R�Q���R�I���W�K�H���L�U�U�L�J�D�W�R�U�V�¶���F�O�D�L�P���W�K�D�W���3�D�F�L�I�L�&�R�U�S��

did not have a legal duty to operate the dam in compliance with the ESA.  See id. at 1213.  The 

�F�R�X�U�W���Q�R�W�H�G���W�K�D�W���W�K�H���(�6�$���U�H�W�U�R�D�F�W�L�Y�H�O�\���D�S�S�O�L�H�G���W�R���D���F�R�Q�W�U�D�F�W���³�V�R���O�R�Q�J���D�V���W�K�H���I�H�G�H�U�D�O���D�J�H�Q�Fy retains 

�V�R�P�H���P�H�D�V�X�U�H���R�I���F�R�Q�W�U�R�O���R�Y�H�U���W�K�H���D�F�W�L�Y�L�W�\���´����See id.  So, the court wrote, because the Bureau 

�³�U�H�W�D�L�Q�V���D�X�W�K�R�U�L�W�\���W�R���P�D�Q�D�J�H���W�K�H��dam, and because it remains the owner in fee simple of the dam, it 

has responsibilities under the ESA as a federal agen�F�\���´����Id.  The court further noted that the 

�(�6�$�¶�V���U�H�T�X�L�U�H�P�H�Q�W�V���³�R�Y�H�U�U�L�G�H���W�K�H���Z�D�W�H�U���U�L�J�K�W�V���R�I���W�K�H���L�U�U�L�J�D�W�R�U�V���´����Id.  It then held that the district 

�F�R�X�U�W���³�G�L�G���Q�R�W���H�U�U���L�Q���F�R�Q�F�O�X�G�L�Q�J���W�K�D�W���5�H�F�O�D�P�D�W�L�R�Q���K�D�V���W�K�H���D�X�W�K�R�U�L�W�\���W�R���G�L�U�H�F�W��dam operations to 

comply with t�K�H���(�6�$���´����Id. 

 KWUA tries to write this off as dicta, arguing that the decision centered on the contract 

dispute and that the Ninth Circuit addressed the ESA only in passing.  See KWUA MSJ at 57:8-

58:5.  I disagree.  The Ninth Circuit devoted a separate section of the Patterson opinion to the 

application of the ESA, citing multiple cases in its analysis of whether the ESA retroactively 

applied to the contract at issue.  See 204 F.3d at 1213.  As part of that analysis, the court 

�F�R�Q�V�L�G�H�U�H�G���W�K�H���(�6�$�¶�V���D�S�S�O�L�F�D�Wion to actions by a federal agency.  See id.  And the court expressly 

held that the district court did not err in concluding that the Bureau could direct dam operations to 

comply with the ESA.  See id�������³�$�F�F�R�U�G�L�Q�J�O�\�����Z�H���K�R�O�G�������������´).  This is not, as KWUA asserts, a 

�V�W�D�W�H�P�H�Q�W���³�P�D�G�H���F�D�V�X�D�O�O�\���D�Q�G���Z�L�W�K�R�X�W���D�Q�D�O�\�V�L�V�´ or �³�X�W�W�H�U�H�G���L�Q���S�D�V�V�L�Q�J���´���R�U���³�P�H�U�H�O�\���D���S�U�H�O�X�G�H���W�R��

�D�Q�R�W�K�H�U���O�H�J�D�O���L�V�V�X�H���W�K�D�W���F�R�P�P�D�Q�G�V���W�K�H���S�D�Q�H�O�¶�V���I�X�O�O���D�W�W�H�Q�W�L�R�Q���´����See KWUA MSJ at 57:19-58:5 

(citing United States v. Johnson, 256 F.3d 895, 915 (9th Cir. 2001)).  And even if it were dicta, I 

find Patterson �S�H�U�V�X�D�V�L�Y�H�����J�L�Y�H�Q���W�K�H���F�R�X�U�W�¶�V���X�Q�H�T�X�L�Y�R�F�D�O���V�W�D�W�H�P�H�Q�W�V���D�E�R�X�W���W�K�H���(�6�$������See 204 F.3d 

�D�W���������������³�2�S�H�U�D�W�L�R�Q���R�I���W�K�H��dam is also subject to the requirements of federal statutes, such as the 

Endangered Specie�V���$�F�W���´�������������������³�%�H�F�D�X�V�H���5�H�F�O�D�P�D�W�L�R�Q���U�H�W�D�L�Q�V���D�X�W�K�R�U�L�W�\���W�R���P�D�Q�D�J�H���W�K�H��dam, and 
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because it remains the owner in fee simple of the dam, it has responsibilities under the ESA as a 

�I�H�G�H�U�D�O���D�J�H�Q�F�\���´�������� 

Patterson is far from the only case where courts have recognized that the ESA applies to 

�W�K�H���%�X�U�H�D�X�¶�V���R�S�H�U�D�W�L�R�Q���R�I���W�K�H���.�O�D�P�D�W�K���3�U�R�M�H�F�W�������7�K�H���1�L�Q�W�K���&�L�U�F�X�L�W���U�H�L�W�H�U�D�W�H�G���W�K�L�V���D�V���U�H�F�H�Q�W�O�\���D�V��

September of 2022.  See Klamath Irrigation Dist. v. U.S. Bureau of Reclamation, 48 F.4th 934, 

�������������W�K���&�L�U�������������������³�5�H�F�O�D�P�D�W�L�R�Q���Ls also responsible for managing the Klamath Project in a 

�P�D�Q�Q�H�U���F�R�Q�V�L�V�W�H�Q�W���Z�L�W�K���L�W�V���R�E�O�L�J�D�W�L�R�Q�V���X�Q�G�H�U���W�K�H���(�6�$���´������see also Klamath Irrigation Dist. v. 

United States�������������)�����G�����������������������)�H�G�����&�L�U�������������������³�,�Q���O�L�J�K�W���R�I���L�W�V���G�X�D�O���S�X�U�S�R�V�H�V���R�I���V�H�U�Y�L�Q�J��

agricultural uses and providing for the needs of wildlife, the Klamath Project is subject to the 

�U�H�T�X�L�U�H�P�H�Q�W�V���R�I���W�K�H���(�Q�G�D�Q�J�H�U�H�G���6�S�H�F�L�H�V���$�F�W���´���������� 

 KWUA contends that the issue is not whether the Bureau is subject to the ESA, but instead 

whether the Bureau has the discretionary authority to take the specific action at issue�² which 

KWUA asserts is the use of stored water in UKL for purposes other than irrigation�² thus 

triggering section 7(a)(2).  See KWUA MSJ at 60:5-11, 63:13-64:2, 73:14-20.  It argues that the 

�5�H�F�O�D�P�D�W�L�R�Q���$�F�W���R�Q�O�\���D�X�W�K�R�U�L�]�H�V���W�K�H���%�X�U�H�D�X���W�R���R�S�H�U�D�W�H���W�K�H���.�O�D�P�D�W�K���3�U�R�M�H�F�W���I�R�U���³�U�H�F�O�D�P�D�W�L�R�Q�´��

purposes�² the irrigation of reclaimed land�² and does not grant it the discretion to take action on 

behalf of endangered species.  Id. at 64:5-76:13.  According to KWUA, no other authority, 

including t�K�H���%�X�U�H�D�X�¶�V���Z�D�W�H�U���U�L�J�K�W�V���X�Q�G�H�U���2�U�H�J�R�Q���O�D�Z and its contracts with Project beneficiaries, 

grant it this discretion either.  See id. at 76:14-88:4.  

 In support, KWUA relies on National Association of Home Builders v. Defenders of 

Wildlife, 551 U.S. 644, 669 (2007), where the Supreme Court held that section 7���D�����������³�F�R�Y�H�U�V��

only discretionary agency actions and does not attach to actions . . . that an agency is required by 

�V�W�D�W�X�W�H���W�R���X�Q�G�H�U�W�D�N�H���R�Q�F�H���F�H�U�W�D�L�Q���V�S�H�F�L�I�L�H�G���W�U�L�J�J�H�U�L�Q�J���H�Y�H�Q�W�V���K�D�Y�H���R�F�F�X�U�U�H�G���´�����7�K�H���L�V�V�X�H���L�Q��Home 

Builders was discord between section 7(a)(2) of the ESA and section 402(b) of the Clean Water 

�$�F�W�����W�K�H���O�D�W�W�H�U���R�I���Z�K�L�F�K���U�H�T�X�L�U�H�G���W�K�H���(�Q�Y�L�U�R�Q�P�H�Q�W�D�O���3�U�R�W�H�F�W�L�R�Q���$�J�H�Q�F�\�����³�(�3�$�´�����W�R���W�U�D�Q�V�I�H�U���F�H�U�W�D�L�Q��

permitting powers to state authorities upon a showing that nine enumerated criteria were met.  See 

551 U.S. �D�W���������������7�K�H���&�R�X�U�W���F�R�Q�V�L�G�H�U�H�G���Z�K�H�W�K�H�U���V�H�F�W�L�R�Q�������D���������¶�V���F�R�Q�V�X�O�W�D�W�L�R�Q���U�H�T�X�L�U�H�P�H�Q�W��

�³�H�I�I�H�F�W�L�Y�H�O�\���R�S�H�U�D�W�H�V���D�V���D���W�H�Q�W�K���F�U�L�W�H�U�L�R�Q���R�Q���Z�K�L�F�K���W�K�H���W�U�D�Q�V�I�H�U���R�I���S�H�U�P�L�W�W�L�Q�J���S�R�Z�H�U���X�Q�G�H�U���W�K�H��
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[Clean Water Act] �P�X�V�W���E�H���F�R�Q�G�L�W�L�R�Q�H�G���´����Id.  The Court held that it did not, because the Clean 

Water Act provision required transfer once the specified criteria were met, eliminating any 

discretion by the EPA and thus, failing to trigger section 7(a)(2).  See id. at 669, 673.  KWUA 

reads Home Builders as �U�H�M�H�F�W�L�Q�J���W�K�H���O�R�Z�H�U���F�R�X�U�W�¶�V���I�L�Q�G�L�Q�J���W�K�D�W���³�W�K�H���(�6�$���D�F�W�V���D�V���D�Q���R�Y�H�U�U�L�G�L�Q�J��

statute that provides independent authority or a separate requirement for federal agencies to 

�S�U�R�W�H�F�W�����R�U���Q�R�W���M�H�R�S�D�U�G�L�]�H�����V�S�H�F�L�H�V���´�����.�:�8�$���0�6�-���D�W����������-13.   

 According to the Ninth Circuit, �³�>�W�@�K�H���U�H�D�O���T�X�H�V�W�L�R�Q���D�Iter Home Builders is what counts as 

a non-�G�L�V�F�U�H�W�L�R�Q�D�U�\���D�F�W�L�R�Q�����W�R���Z�K�L�F�K���V�H�F�W�L�R�Q�������D�����������G�R�H�V���Q�R�W���D�S�S�O�\���´����San Luis & Delta-Mendota 

Water Auth. v. Jewell, 747 F.3d 581, 639 (9th Cir. 2014).  The court has distinguished Home 

Builders based on the specificity of the mandate at issue.  In National Wildlife Federation v. 

National Marine Fisheries Service, 524 F.3d 917, 928 (9th Cir. 2008), the court noted that unlike 

in Home Builders, where the Clean Water Act provision affirmatively mandated a specific action 

�W�K�D�W���F�R�Q�I�O�L�F�W�H�G���Z�L�W�K���W�K�H���(�6�$�����&�R�Q�J�U�H�V�V���K�D�G���L�P�S�R�V�H�G���³�E�U�R�D�G���P�D�Q�G�D�W�H�V���Z�K�L�F�K���G�R���Q�R�W���G�L�U�H�F�W��

agencies to perform any specific nondiscretionary actions, but rather, are better characterized as 

�G�L�U�H�F�W�L�Q�J���W�K�H���D�J�H�Q�F�L�H�V���W�R���D�F�K�L�H�Y�H���S�D�U�W�L�F�X�O�D�U���J�R�D�O�V���´  The Jewell court affirmed this distinction.  See 

���������)�����G���D�W�������������³�:�H���G�L�V�W�L�Q�J�X�L�V�K�H�G��NWF from Home Builders on the basis of the specificity of 

the mandate in question. . . . The Water Authority has not pointed us to any statutory obligation 

that Congress has imposed on Reclamation that is both mandatory and inconsistent with its 

�R�E�O�L�J�D�W�L�R�Q�V���X�Q�G�H�U���W�K�H���(�6�$���´������ 

 KWUA has not pointed to any sufficiently specific statutory obligation that Congress has 

imposed on the Bureau that is both mandatory and inconsistent with its obligations under the ESA.  

In arguing that the Klamath Project is a single-�X�V�H���S�U�R�M�H�F�W���D�X�W�K�R�U�L�]�H�G���R�Q�O�\���I�R�U���³�U�H�F�O�D�P�D�W�L�R�Q�´��

purposes, KWUA relies on a combination of federal and state statutes, Interior Department 

�R�S�L�Q�L�R�Q�V�����D�Q�G���W�K�H���$�&�)�)�2�'�¶�V���L�Q�W�H�U�S�U�H�W�D�W�L�R�Q���R�I���W�K�H���3�U�R�M�H�F�W�¶�V���S�X�U�S�R�V�H������See id. at 64:17-67:17.  But 

under National Wildlife Federation and Jewell, it must be Congress who imposes the mandate on 

the Bureau.  Even if the federal statutes that KWUA invokes�² the Reclamation Act of 1902 or the 

1905 Congressional authorization of the Project�² clearly stated that the Klamath Project was 

authorized for irrigation purposes only (a question I need not decide), KWUA has not identified 
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any provision that is as specific as the Clean Water Act provision in Home Builders, mandatory, 

�D�Q�G���L�Q�F�R�Q�V�L�V�W�H�Q�W���Z�L�W�K���W�K�H���%�X�U�H�D�X�¶�V���R�E�O�L�J�D�W�L�R�Q�V���X�Q�G�H�U���W�K�H���(�6�$������See Jewell, 747 F.3d at 640. 

 Instead, the Congressional mandate within the Reclamation Act is broad, like those in 

National Wildlife Federation and Jewell.  Congress granted the Secretary of the Interior the 

�D�X�W�K�R�U�L�W�\���W�R���³perform any and all acts and to make such rules and regulations as may be necessary 

�D�Q�G���S�U�R�S�H�U���I�R�U���W�K�H���S�X�U�S�R�V�H���R�I���F�D�U�U�\�L�Q�J���R�X�W���W�K�H���S�U�R�Y�L�V�L�R�Q�V���R�I���W�K�L�V���$�F�W���L�Q�W�R���I�X�O�O���I�R�U�F�H���D�Q�G���H�I�I�H�F�W���´����������

U.S.C. § 373 (emphasis added).  KWUA attempts to explain away this provision by focusing on 

�W�K�H���D�X�W�K�R�U�L�W�\���W�R���H�Q�D�F�W���U�X�O�H�V���D�Q�G���U�H�J�X�O�D�W�L�R�Q�V�����E�X�W���R�Y�H�U�O�R�R�N�V���W�K�H���E�U�R�D�G���D�X�W�K�R�U�L�W�\���W�R���S�H�U�I�R�U�P���³�D�Q�\���D�Q�G��

�D�O�O���D�F�W�V�´���W�R���F�D�U�U�\���R�X�W���W�K�H���$�F�W���L�W�V�H�O�I������See KWUA MSJ at 70:9-21.  It also ignores another provision 

�D�X�W�K�R�U�L�]�L�Q�J���D�Q�G���G�L�U�H�F�W�L�Q�J���W�K�H���6�H�F�U�H�W�D�U�\���W�R���³�X�V�H���W�K�H���U�H�F�O�D�P�D�W�L�R�Q���I�X�Q�G���I�R�U���W�K�H���R�S�H�U�D�W�L�R�Q���D�Q�G��

�P�D�L�Q�W�H�Q�D�Q�F�H���R�I���D�O�O���U�H�V�H�U�Y�R�L�U�V���D�Q�G���L�U�U�L�J�D�W�L�R�Q���Z�R�U�N�V���F�R�Q�V�W�U�X�F�W�H�G���X�Q�G�H�U���W�K�H���S�U�R�Y�L�V�L�R�Q�V���R�I���W�K�L�V���$�F�W���´����

See id.; see also 43 U.S.C. § 491.  Taken together, these provisions show that Congress granted 

the Secretary of Interior�² and by proxy, the Bureau�² a broad mandate that did not direct the 

�%�X�U�H�D�X���³�W�R���S�H�U�I�R�U�P���D�Q�\���V�S�H�F�L�I�L�F���Q�R�Q�G�L�V�F�U�H�W�L�R�Q�D�U�\���D�F�W�L�R�Q�V�´���E�X�W���L�Q�V�W�H�D�G is �³�E�H�W�W�H�U���F�K�D�U�D�F�W�H�U�L�]�H�G���D�V��

directing [th�H���%�X�U�H�D�X�@���W�R���D�F�K�L�H�Y�H���S�D�U�W�L�F�X�O�D�U���J�R�D�O�V���´����See National Wildlife �)�H�G�¶�Q, 524 F.3d at 928.  

This is unlike the specific provision of the Clean Water Act that was inconsistent with the ESA in 

Home Builders.   

 The Ninth Circuit has held that the Bureau must comply with the ESA in operating the 

Klamath Project.  See Patterson, 204 F.3d at 1213; Klamath Irrigation Dist., 48 F.4th at 940.  This 

alone answers the question.  But even considering the narrower view of agency action set forth by 

KWUA, KWUA has not identified a specific mandate from Congress, imposed on the Bureau, that 

is inconsistent with its obligations under the ESA.  Instead, Congress gave the Bureau a broad 

mandate in carrying out the Reclamation Act, meaning it has discretion in deciding how to do so.8  

Under Home Builders, that discretion means that section 7(a)(2) applies.  

 It is worth noting that KWUA does not appear to directly �F�K�D�O�O�H�Q�J�H���W�K�H���%�X�U�H�D�X�¶�V��

obligations under section 9 of the ESA.  See generally KWUA MSJ.  At most, KWUA cites cases 

 
8 Because I find that the Bureau has discretion under the Reclamation Act, I need not address the 
other potential sources of discretionary authority that the United States and plaintiffs assert. 
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�W�K�D�W���I�R�F�X�V���R�Q���V�H�F�W�L�R�Q���������Z�L�W�K�R�X�W���D�W�W�D�F�N�L�Q�J���W�K�H���%�X�U�H�D�X�¶�V��section 9 obligations with respect to the 

matter at hand.  See generally id.  Whether in the form of section 9, section 7(a)(2), or both, the 

Bureau must comply with the ESA in operating the Klamath Project�² including when it releases 

stored water from UKL.   

This brings me to the final question in the preemption analysis, which is whether it is 

physically impossible for the Bureau to comply with both the ESA and the OWRD Order, or 

whether the latter �V�W�D�Q�G�V���D�V���D�Q���R�E�V�W�D�F�O�H���W�R���W�K�H���D�F�F�R�P�S�O�L�V�K�P�H�Q�W���D�Q�G���H�[�H�F�X�W�L�R�Q���R�I���&�R�Q�J�U�H�V�V�¶�V��

purpose and objective in enacting the ESA.  See Arizona, 567 U.S. at 399-40. 

 This question is relatively easy to answer.  At the least, the Order poses an obstacle to the 

�D�F�F�R�P�S�O�L�V�K�P�H�Q�W���D�Q�G���H�[�H�F�X�W�L�R�Q���R�I���&�R�Q�J�U�H�V�V�¶�V���S�X�U�S�R�V�H and objective in enacting the ESA, which is 

to preserve and restore endangered species�����³�Z�K�D�W�H�Y�H�U���W�K�H �F�R�V�W���´����See Tennessee Valley Authority, 

437 U.S. at 184.  The April �������������������2�U�G�H�U���P�D�Q�G�D�W�H�V���W�K�D�W���W�K�H���%�X�U�H�D�X���³�L�P�P�H�G�L�D�W�H�O�\���S�U�H�F�O�X�G�H���R�U��

stop the distribution, use or release of stored water from the UKL, in excess of amounts that may 

�E�H���S�X�W���W�R���E�H�Q�H�I�L�F�L�D�O���X�V�H���X�Q�G�H�U���.�$�������������G�R�Z�Q�V�W�U�H�D�P���R�I���W�K�H���/�L�Q�N���5�L�Y�H�U���'�D�P���´  OWRD Order at 

436.  In the same breath, the Order states that: 
 

Nothing in this order alters, relieves or releases any person, state, or federal agency 
from any and all rights, duties or obligations arising from other sources of law 
including without limitation other state laws or rules, federal laws and related 
federal agency regulations, federal or state court orders, or contracts. 

Id.  The conflict is apparent on the face of the Order itself, which simultaneously prohibits the 

Bureau from distributing, using, or releasing certain amounts of stored water, while still binding 

the Bureau (a federal agency) to its duties arising from other sources of law (the ESA).  See id.  

The Order acknowledges this tension: 
 

The Department has cause to believe that the Bureau will, at some near future date, 
release legally stored water through the Link River Dam to comply with the 
�%�X�U�H�D�X�¶�V federal tribal trust obligations and ESA obligations. 

Id. at 434 (emphasis added).  By preventing the Bureau from releasing the stored water, the 

OWRD �2�U�G�H�U���V�W�D�Q�G�V���D�V���D�Q���R�E�V�W�D�F�O�H���W�R���W�K�H���D�F�F�R�P�S�O�L�V�K�P�H�Q�W���D�Q�G���H�[�H�F�X�W�L�R�Q���R�I���&�R�Q�J�U�H�V�V�¶�V purpose 

and objective in enacting the ESA.  As if there was any doubt, the subsequent notices of violations 

further prove this.  See July 2 Notice; July 28 Notice. 
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 �,�W���L�V���D�O�V�R���Z�R�U�W�K���Q�R�W�L�Q�J���W�K�D�W���2�:�5�'���³�D�J�U�H�H�V�����D�V���L�W���P�X�V�W�����W�K�D�W���W�K�H���6�X�S�U�H�P�D�F�\���&�O�D�X�V�H���R�I���W�K�H��

U.S. Constitution makes federal law the rule of decision when state law and federal law directly 

�F�R�Q�I�O�L�F�W���´�����2�:�5�'���0�6�-���D�W����������-8.  Moreover, OWRD �³does not dispute that it lacks authority to 

�S�U�H�Y�H�Q�W���5�H�F�O�D�P�D�W�L�R�Q���I�U�R�P���F�R�P�S�O�\�L�Q�J���Z�L�W�K���W�K�H���(�Q�G�D�Q�J�H�U�H�G���6�S�H�F�L�H�V���$�F�W���´ and notes that it issued 

�W�K�H���$�S�U�L�O���������������������2�U�G�H�U���³�E�H�F�D�X�V�H���W�K�H���0�D�U�L�R�Q���&�R�X�Q�W�\���&�L�U�F�X�L�W���&�R�X�U�W���L�V�V�X�H�G���D�Q���L�Q�M�X�Q�F�W�L�R�Q���U�H�T�X�L�U�L�Q�J��

�2�:�5�'���W�R���G�R���V�R���´����Id. at 1:22-25.  �7�K�H���D�J�H�Q�F�\�¶�V���D�F�N�Q�R�Z�O�H�G�J�P�H�Q�W���W�K�D�W���L�W�V���R�Z�Q���2�U�G�H�U���P�X�V�W���J�L�Y�H��

way to the ESA supports my finding. 

 The OWRD Order conflicts with the ESA, at least because it poses an obstacle to the 

accomplishment and execution of �&�R�Q�J�U�H�V�V�¶�V���S�X�U�S�R�V�H and objective in enacting the ESA: 

protecting and restoring endangered species.  If the Bureau complies with the Order, it cannot 

release downstream flows, jeopardizing the coho salmon and Southern Resident Killer Whale and 

violating either section 7(a)(2) or section (9) of the ESA.  If the Bureau carries out its obligations 

under the ESA, then it violates the Order.  This meets �W�K�H���³�K�L�J�K���W�K�U�H�V�K�R�O�G�´���G�H�V�F�U�L�E�H�G���L�Q 

Volkswagen.  See 959 F.3d at 1212.  The ESA preempts the OWRD Order.  

 KID, which also argues against preemption, does not make a compelling counterpoint.  

The inclusion of an express preemption provision in the ESA (voiding certain state laws or 

�U�H�J�X�O�D�W�L�R�Q�V���W�K�D�W���D�S�S�O�\���³�Z�L�W�K���U�H�V�S�H�F�W���W�R���W�K�H���L�P�S�R�U�W�D�W�L�R�Q���R�U���H�[�S�R�U�W�D�W�L�R�Q���R�I�����R�U���L�Q�W�H�U�V�W�D�W�H���R�U���I�R�U�H�L�J�Q��

�F�R�P�P�H�U�F�H���L�Q�´���H�Q�G�D�Q�J�H�U�H�G���R�U���W�K�U�H�D�W�H�Q�H�G���V�S�H�F�L�H�V�����³�G�R�H�V���Q�R�W���I�R�U�H�F�O�R�V�H���W�K�H���D�S�S�O�L�F�D�W�L�R�Q���R�I���R�U�G�L�Q�D�U�\��

�L�P�S�O�L�H�G���S�U�H�H�P�S�W�L�R�Q���S�U�L�Q�F�L�S�O�H�V���´����See KID Oppo. [Dkt. No. 1041] 50:9-51:22; 16 U.S.C. § 1535(f); 

�1�D�W�L�R�Q�D�O���)�H�G�¶�Q���R�I���W�K�H���%�O�L�Q�G���Y�����8�Q�L�W�H�G���$�L�U�O�L�Q�H�V���,�Q�F��, 813 F.3d 718, 731 (9th Cir. 2016).  Under 

those principles, the Congressional purpose behind the ESA is clear and the OWRD Order stands 

in the way of the accomplishment and execution of that purpose, meaning it is preempted.  �.�,�'�¶�V��

other arguments�² that the federal government and plaintiffs improperly rely on BiOps rather than 

the ESA as the preemptive law, that the OWRD Order is not an obstacle to accomplishing the 

�(�6�$���E�H�F�D�X�V�H���V�H�F�W�L�R�Q�������S�U�H�V�F�U�L�E�H�V���D���F�R�Q�V�X�O�W�D�W�L�R�Q���S�U�R�F�H�V�V���³�Z�L�W�K���R�Q�O�\���D���J�H�Q�H�U�D�O���H�Q�G���U�H�V�X�O�W���´���D�Q�G���W�K�D�W��

the United States must show that compliance with the current BiOps and OWRD is 

�³�L�P�S�R�V�V�L�E�O�H�´�²are either straw man arguments or misconstrue the applicable law.  See id. at 

51:23-71:19. 
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 �1�R�U���D�P���,���V�Z�D�\�H�G���E�\���.�:�8�$�¶�V���D�U�J�X�P�H�Q�W���W�K�D�W��summary judgment should be denied because 

the United States �³has not demonstrated (or even discussed) that it was physically impossible�  ́for 

the Bureau to comply with both the ESA and the OWRD Order on the days in which OWRD 

found that the Bureau violated the Order.  See KWUA MSJ at 97:16-28.  Arizona describes two 

forms of conflict �S�U�H�H�P�S�W�L�R�Q�����³�F�D�V�H�V���Zhere compliance with both federal and state regulations is a 

physical impossibility and those instances where the challenged state law stands as an obstacle to 

the accomplishment and execution of the full purposes and objectives of Cong�U�H�V�V���´����See 567 U.S. 

at 399-400 (citations and quotation marks omitted) (emphasis added).  The United States and 

plaintiffs have shown, based on the OWRD Order and subsequent notices of violation, that the 

�2�U�G�H�U���V�W�D�Q�G�V���D�V���D�Q���R�E�V�W�D�F�O�H���W�R���&�R�Q�J�U�H�V�V�¶�V���S�X�U�S�R�V�H�V and objectives in enacting the ESA.  They 

need not show that both forms of conflict preemption occurred in order to prevail on summary 

judgment. 

 Summary judgment is GRANTED on preemption grounds in favor of the United States 

and the plaintiffs on the fed�H�U�D�O���J�R�Y�H�U�Q�P�H�Q�W�¶�V���F�U�R�V�V�F�O�D�L�P�������7�K�H���%�X�U�H�D�X���P�X�V�W���F�R�P�S�O�\���Z�L�W�K���W�K�H���(�6�$��

in operating the Klamath Project, and the OWRD Order is preempted under the Supremacy 

�&�O�D�X�V�H�������.�:�8�$�¶�V���P�R�W�L�R�Q���I�R�U���S�D�U�W�L�D�O���V�X�P�P�D�U�\���M�X�G�J�P�H�Q�W��is DENIED for the same reasons, as the 

�%�X�U�H�D�X�¶�V���X�V�H of stored water in UKL is subject to the same ESA obligations.  To the extent that 

�2�:�5�'�¶�V���P�R�W�L�R�Q���U�H�O�L�H�V���R�Q���.�:�8�$�¶�V���D�U�J�X�P�H�Q�W���D�E�R�X�W���(�6�$���F�R�P�S�O�L�D�Q�F�H�����L�W���W�R�R���L�V���'�(�1�,�(�'�� 

B. INTERGOVERNMENTAL IMMUNITY 

The United States and plaintiffs also argue that the OWRD Order is invalid under the 

Supremacy Clause because it violates the doctrine of intergovernmental immunity.  USA MSJ at 

45:1-���������3�O�V���¶���0�6�-���D�W������������-24.   

�³�7�K�H���G�R�F�W�U�L�Q�H���R�I���L�Q�W�H�U�J�R�Y�H�U�Q�P�H�Q�W�D�O���L�P�P�X�Q�L�W�\���D�U�R�V�H���I�U�R�P���W�K�H���6�X�S�U�H�P�H���&�R�X�U�W�¶�V���G�H�F�L�V�L�R�Q���L�Q��

McCulloch v. Maryland�����������8���6�����������������������������Z�K�L�F�K���H�V�W�D�E�O�L�V�K�H�G���W�K�D�W���µ�W�K�H���V�W�D�W�H�V���K�D�Y�H���Q�R���S�R�Z�H�U�����E�\��

taxation or otherwise, to retard, impede, burden, or in any manner control, the operations of the 

constitutional laws enacted by Congress to carry into execution the powers vested in the general 

�J�R�Y�H�U�Q�P�H�Q�W���¶�´����United States v. City of Arcata, 629 F.3d 986, 991 (9th Cir. 2010).  As the 

�6�X�S�U�H�P�H���&�R�X�U�W���U�H�F�H�Q�W�O�\���Q�R�W�H�G�����W�K�H���G�R�F�W�U�L�Q�H���K�D�V���H�Y�R�O�Y�H�G���R�Y�H�U���W�L�P�H�����D�Q�G���L�V���Q�R�Z���X�Q�G�H�U�V�W�R�R�G���³�D�V��
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prohibiting state laws that either regulate the United States directly or discriminate against the 

�I�H�G�H�U�D�O���J�R�Y�H�U�Q�P�H�Q�W���R�U���W�K�R�V�H���Z�L�W�K���Z�K�R�P���L�W���G�H�D�O�V�����H���J�������F�R�Q�W�U�D�F�W�R�U�V�����´����United States v. Washington, 

142 S. Ct. 1976, 1984 (2022) (citation and internal modifications omitted) (emphasis in original). 

The focus here is �R�Q���W�K�H���I�R�U�P�H�U�����G�L�U�H�F�W���U�H�J�X�O�D�W�L�R�Q�������³�,�W���L�V���Z�H�O�O���V�H�W�W�O�H�G���W�K�D�W���W�K�H���D�F�W�L�Y�L�W�L�H�V���R�I��

federal installations are shielded by the Supremacy Clause from direct state regulation unless 

�&�R�Q�J�U�H�V�V���S�U�R�Y�L�G�H�V���F�O�H�D�U���D�Q�G���X�Q�D�P�E�L�J�X�R�X�V���D�X�W�K�R�U�L�]�D�W�L�R�Q���I�R�U���V�X�F�K���U�H�J�X�O�D�W�L�R�Q���´����Goodyear Atomic 

Corp. v. Miller, 486 U.S. 174, 180 (1988) (citations and quotation marks omitted); see also 

Blackburn v. United States�������������)�����G�����������������������������W�K���&�L�U�������������������³�V�W�D�W�H�V���P�D�\���Q�R�W���G�L�U�H�F�W�O�\���U�H�J�X�O�D�W�H��

�W�K�H���I�H�G�H�U�D�O���J�R�Y�H�U�Q�P�H�Q�W�¶�V���R�S�H�U�D�W�L�R�Q�V���R�U���S�U�R�S�H�U�W�\�´���������,�Q��other words, unless Congress has clearly 

and unambiguously authorized state regulation of the federal government, direct regulation will 

violate the intergovernmental immunity doctrine.  See Washington�������������6�����&�W�����D�W���������������³�:�H���Z�L�O�O��

find that Congress has a�X�W�K�R�U�L�]�H�G���U�H�J�X�O�D�W�L�R�Q���W�K�D�W���Z�R�X�O�G���R�W�K�H�U�Z�L�V�H���Y�L�R�O�D�W�H���W�K�H���I�H�G�H�U�D�O���J�R�Y�H�U�Q�P�H�Q�W�¶�V��

�L�Q�W�H�U�J�R�Y�H�U�Q�P�H�Q�W�D�O���L�P�P�X�Q�L�W�\���R�Q�O�\���Z�K�H�Q���D�Q�G���W�R���W�K�H���H�[�W�H�Q�W���W�K�H�U�H���L�V���D���F�O�H�D�U���F�R�Q�J�U�H�V�V�L�R�Q�D�O���P�D�Q�G�D�W�H���´����

(citation and quotation marks omitted). 

The argument from the United States and the plaintiffs is twofold.  First, they contend that 

�W�K�H���2�:�5�'���2�U�G�H�U���G�L�U�H�F�W�O�\���U�H�J�X�O�D�W�H�V���W�K�H���I�H�G�H�U�D�O���J�R�Y�H�U�Q�P�H�Q�W���E�\���U�H�V�W�U�L�F�W�L�Q�J���W�K�H���%�X�U�H�D�X�¶�V���D�E�L�O�L�W�\���W�R��

release water from UKL for any purposes other than irrigation.  See USA MSJ at 45:9-12; see also 

�3�O�V���¶���0�6�-���D�W����7:17-19.  Next, they argue that Congress has not clearly and unambiguously 

authorized any such regulation by OWRD.  USA MSJ at 47:9-���������3�O�V���¶���0�6�-���D�W������������-24:18. 

The arguments related to intergovernmental immunity center on whether section 8 of the 

Reclamation Act functions as clear, unambiguous authorization from Congress allowing such 

regulation by OWRD.  Although the parties generally agree that OWRD has some amount of 

authority to regulate the Project, they dispute how far that authority extends. 

The federal government contends �W�K�D�W���2�:�5�'�¶�V���D�X�W�K�R�U�L�W�\���X�Q�G�H�U���V�H�F�W�L�R�Q�������L�V���O�L�P�L�W�H�G�����D�V��

�³�W�K�H���8�Q�L�W�H�G���6�W�D�W�H�V���K�D�V���F�R�Q�V�H�Q�W�H�G���W�K�U�R�X�J�K���V�H�F�W�L�R�Q�������R�Q�O�\���W�R���D�G�K�H�U�H���W�R���W�K�H���U�H�T�X�L�U�H�P�H�Q�W�V���R�I���V�W�D�W�H���O�D�Z��

with respect to the acquisition and use of water rights for Project purposes, including particularly 

�L�U�U�L�J�D�W�L�R�Q���´�����8�6�$���0�6�-���D�W����������-�����������%�X�W�����L�W���F�R�Q�W�H�Q�G�V�����³�>�W�@�K�L�V���F�R�Q�V�H�Q�W���L�V���X�Q�U�H�O�D�W�H�G���W�R���W�K�H���V�H�S�D�U�D�W�H��

�G�R�P�D�L�Q���R�I���(�6�$���F�R�P�S�O�L�D�Q�F�H�´���D�Q�G���G�R�H�V���Q�R�W���D�X�W�K�R�U�L�]�H���2�:�5�'���³�W�R���U�H�J�X�O�D�W�H���W�K�H���3�U�R�M�H�F�W���L�Q���W�K�L�V���D�U�H�D���´����
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Id. at 47:12-14.   

The plaintiffs make a �V�L�P�L�O�D�U���S�R�L�Q�W�����D�U�J�X�L�Q�J���W�K�D�W���³�5�H�F�O�D�P�D�W�L�R�Q���F�D�Q���G�L�V�W�U�L�E�X�W�H���.�O�D�P�D�W�K��

Project water for irrigation in accordance with state-determined water rights, but section 8 does 

not give OWRD a significant role in controlling overall operation of R�H�F�O�D�P�D�W�L�R�Q���S�U�R�M�H�F�W�V���´�����3�O�V���¶��

MSJ at 21:22-22:1.  �/�L�N�H���W�K�H���I�H�G�H�U�D�O���J�R�Y�H�U�Q�P�H�Q�W�����W�K�H���S�O�D�L�Q�W�L�I�I�V���F�R�Q�F�H�G�H���W�K�D�W���³[s]ection 8 allows 

OWRD to determine the relative priority of state-based water rights in distributing water for 

irrigation from the Project, and Reclamation must conform to these priorities in distributing water 

�I�R�U���W�K�H���3�U�R�M�H�F�W���´����Id. at 22:17-19; see also �3�O�V���¶���5�H�S�O�\���>�'�N�W�����1�R�������������@������������-���������³�,�W���L�V���X�Q�G�L�V�S�X�W�H�G��

�W�K�L�V���O�D�Q�J�X�D�J�H���>�L�Q���V�H�F�W�L�R�Q�����@���J�L�Y�H�V���2�:�5�'���D�X�W�K�R�U�L�W�\���W�R���U�H�J�X�O�D�W�H���Z�D�W�H�U���X�V�H�G���L�Q���L�U�U�L�J�D�W�L�R�Q���´���������%�X�W����

they argue, that �D�X�W�K�R�U�L�W�\���G�R�H�V���Q�R�W���D�S�S�O�\���K�H�U�H���³�E�H�F�D�X�V�H���2�:�5�'���L�V���D�S�S�O�\�L�Q�J���L�W�V���V�W�D�W�H���Z�D�W�H�U���O�D�Z���W�R��

�S�U�R�K�L�E�L�W���W�K�H���U�H�O�H�D�V�H���R�I���I�O�R�Z�V���U�H�T�X�L�U�H�G���E�\���W�K�H���(�6�$���´�����3�O�V���¶ Reply at 21:15-17. 

According to OWRD, �V�H�F�W�L�R�Q�����¶�V���³�R�Z�Q��terms provide that the Reclamation Act does not 

affect each sta�W�H�¶�V���U�L�J�K�W���W�R���U�H�J�X�O�D�W�H���Z�D�W�H�U���Z�L�W�K�L�Q��[its] own borders���´�����2�:�5�'���0�6�-���D�W������������-20.  It 

further argues that it could �L�V�V�X�H���W�K�H���2�U�G�H�U���D�V���S�D�U�W���R�I���L�W�V���³�D�X�W�K�R�U�L�W�\���D�Q�G���G�X�W�\���W�R���U�H�J�X�O�D�W�H���Z�D�W�H�U��

�X�V�H�U�V�¶���U�H�V�S�H�F�W�L�Y�H���U�L�J�K�W�V�´���L�Q���F�H�U�W�D�L�Q���F�R�Q�W�H�[�W�V�����L�Q�F�O�X�G�L�Q�J���Z�K�H�Q���D���V�H�Q�L�R�U���Z�D�W�Hr rights holder makes a 

�³�F�D�O�O�´���I�R�U���Z�D�W�H�U���G�X�U�L�Q�J���V�K�R�U�W�D�J�H�V���R�U���Z�K�H�Q���D���G�L�V�S�X�W�H���D�U�L�V�H�V���E�H�W�Z�H�H�Q���Z�D�W�H�U���X�V�H�U�V������See id. at 14:16-

20.  OWRD �F�R�Q�W�H�Q�G�V���W�K�D�W���W�K�H���R�Q�O�\���T�X�H�V�W�L�R�Q���L�V���³�Z�K�H�U�H���W�K�H���O�L�Q�H���L�V���G�U�D�Z�Q���E�H�W�Z�H�H�Q���2�:�5�'�¶�V���O�D�Z�I�X�O��

�U�H�J�X�O�D�W�L�R�Q���R�I���W�K�H���.�O�D�P�D�W�K���3�U�R�M�H�F�W���D�Q�G���5�H�F�O�D�P�D�W�L�R�Q�¶�V���L�Q�G�H�S�H�Q�G�H�Q�W���R�E�O�L�J�D�W�L�R�Q�V���X�Q�G�H�U���W�K�H��

�(�Q�G�D�Q�J�H�U�H�G���6�S�H�F�L�H�V���$�F�W�����Z�K�L�F�K���D�U�H���Q�R�W���V�X�E�M�H�F�W���W�R���V�W�D�W�H���O�D�Z���´����See id. at 14:4-7.         

Having found that the ESA preempts the OWRD Order, I see no compelling reason to 

determine whether the Order is also invalid under the intergovernmental immunity doctrine.  

Preemption and intergovernmental immunity both concern the Supremacy Clause.  Ruling on both 

would be redundant and reach farther than is necessary to answer the question underlying this 

phase of the litigation: whether the Bureau must follow the OWRD Order.  As posed by the 

parties, the arguments related to intergovernmental immunity go beyond the OWRD Order itself 

and explore �W�K�H���V�F�R�S�H���R�I���2�:�5�'�¶�V���D�X�W�K�R�U�L�W�\���X�Q�G�H�U���V�H�F�W�L�R�Q�������R�I the Reclamation Act.  I need not 

define the parameters of that authority to resolve whether the OWRD Order is invalid under the 

Supremacy Clause.  It is because it is preempted.   
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At oral argument, most of the parties conceded that if the Order was preempted, there was 

no need to delve into intergovernmental immunity.  Only the plaintiffs advocated otherwise, 

�V�X�J�J�H�V�W�L�Q�J���W�K�D�W���.�,�'�¶�V���D�U�J�X�P�H�Q�W�V���R�Q���F�R�Q�I�O�L�F�W���S�U�H�H�P�S�W�L�R�Q���F�R�X�O�G���V�S�H�D�N���W�R���W�K�H���P�H�D�Q�L�Q�J���R�I���V�H�F�W�L�R�Q��������

which would then implicate the intergovernmental immunity doctrine.  But my decision is based 

on obstacle preemption�����Z�K�L�F�K���G�R�H�V���Q�R�W���U�H�T�X�L�U�H���D���G�H�W�H�U�P�L�Q�D�W�L�R�Q���R�I���.�,�'�¶�V���D�U�J�X�P�H�Q�W�V���D�E�R�X�W��

whether it is physically impossible for the Bureau to comply with both the ESA and the OWRD 

Order.  And I see no other reason why I must rule on intergovernmental immunity�² or any other 

�D�U�J�X�P�H�Q�W�V���U�H�J�D�U�G�L�Q�J���2�:�5�'�¶�V���D�X�W�K�R�U�L�W�\���W�R���L�V�V�X�H���W�K�H���2�U�G�H�U�²along with preemption.  Any decision 

�D�E�R�X�W���2�:�5�'�¶�V���D�X�W�K�R�U�L�W�\���X�Q�G�H�U���V�H�F�W�L�R�Q�������Z�R�X�O�G���K�D�Y�H���L�P�S�O�L�F�D�W�L�R�Q�V���I�D�U���P�R�U�H���U�H�D�F�K�L�Q�J���W�K�D�Q���W�K�H��

Order at hand, as it would shape the dynamics between state and federal agencies in the operation 

of Reclamation projects across the United States.  I do not need to go that far in resolving the 

current dispute.  

It is, however, worth briefly addressing the remainder of �2�:�5�'�¶�V���F�R�X�Q�W�H�U�F�O�D�L�P.  It seeks 

two forms of injunctive relief: (1) �D�Q���L�Q�M�X�Q�F�W�L�R�Q���³�U�H�T�X�L�U�L�Q�J���5�H�F�O�D�P�D�W�L�R�Q���W�R���S�U�R�Y�L�G�H���2�:�5�'���Z�L�W�K��

sufficiently detailed information to establish that the quantity of particular releases through the 

Link River Dam are required by �W�K�H���(�6�$���D�Q�G�����W�K�H�U�H�I�R�U�H�����S�U�H�H�P�S�W���2�U�H�J�R�Q���O�D�Z�´; or (2) an 

�L�Q�M�X�Q�F�W�L�R�Q���³�U�H�T�X�L�U�L�Q�J���5�H�F�O�D�P�D�W�L�R�Q���W�R���F�H�D�V�H���U�H�O�H�D�V�L�Q�J���V�W�R�U�H�G���Z�D�W�H�U���W�K�U�R�X�J�K���W�K�H���/�L�Q�N���5�L�Y�H�U���'�D�P���I�R�U��

any uses that are not expressly allowed in its water rights permit, if the court agrees with KWUA 

that t�K�H���(�6�$���G�R�H�V���Q�R�W���D�S�S�O�\���´  OWRD Countercl. at 12:8-14.  As I have explained, I do not agree 

with KWUA that the ESA does not apply, which leaves the injunction that would require certain 

information from the Bureau. 

OWRD has not identified any law requiring the Bureau to give it the information that it 

desires.  It points to section 8 of the Reclamation Act and two state administrative rules directing 

�W�K�H���Z�D�W�H�U�P�D�V�W�H�U���W�R���³�L�Q�Y�H�V�W�L�J�D�W�H���D�Q�G���U�H�V�S�R�Q�G���W�R���D�O�O��complaints of water shortages or unlawful use 

�E�D�V�H�G���R�Q���D���U�H�Y�L�H�Z���R�I���D�S�S�U�R�S�U�L�D�W�H���U�H�F�R�U�G�V���D�Q�G���S�H�U�I�R�U�P�D�Q�F�H���R�I���I�L�H�O�G���L�Q�V�S�H�F�W�L�R�Q�V�´���D�Q�G���D�O�O�R�Z�L�Q�J��the 

�2�:�5�'���G�L�U�H�F�W�R�U���W�R���³�L�Q�Y�H�V�W�L�J�D�W�H���W�R���G�H�W�H�U�P�L�Q�H���L�I���D���Y�L�R�O�Dtion�´���R�I���V�W�D�W�X�W�H�V�����U�X�O�H�V�����R�U�G�H�U�V�����S�H�U�P�L�W��

conditions, or standards occurred.  See OWRD Reply [Dkt. No. 1086] 6:4-19 (citing Or. Admin. 

R. 690-250-0100(1); 690-260-0020(1)).  But neither of the cited provisions obligate the Bureau (or 
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any water user, for that matter) to provide OWRD with the information it seeks.  They only stand 

for the proposition that OWRD may investigate alleged violations, and that �W�K�H���Z�D�W�H�U�P�D�V�W�H�U�¶�V 

review is based on records and inspections.  They are not, as OWRD asserts, evidence of 

�³�5�H�F�O�D�P�D�W�L�R�Q�¶�V���O�H�J�D�O���R�E�O�L�J�D�W�L�R�Q���W�R���F�R�P�S�O�\���Z�L�W�K��[its] �L�Q�I�R�U�P�D�W�L�R�Q���U�H�T�X�H�V�W�V���´����See id. at 6:20-23.   

As a matter of comity, it makes sense for the Bureau to cooperate with OWRD in 

providing information reasonably requested.  Indeed, the Bureau is doing so.  See USA Reply 

[Dkt. No. 1072] 16:19-26, Ex. 1.  But �2�:�5�'���K�D�V���Q�R�W���V�K�R�Z�Q���W�K�D�W���L�W���Z�D�V���L�Q�M�X�U�H�G���E�\���W�K�H���%�X�U�H�D�X�¶�V��

failure to provide the sought-after information because it has not shown that it was legally entitled 

to that information.  It has not shown a concrete and particularized injury �W�K�D�W���L�V���³�D�F�W�X�D�O���D�Q�G��

�L�P�P�L�Q�H�Q�W�����Q�R�W���F�R�Q�M�H�F�W�X�U�D�O���R�U���K�\�S�R�W�K�H�W�L�F�D�O���´���D�V���U�H�T�X�L�U�H�G���W�R���H�V�W�D�E�O�L�V�K���V�W�D�Q�G�L�Q�J���I�R�U���L�Q�M�X�Q�F�W�L�Y�H���U�H�O�L�H�I������

See Summers v. Earth Island Inst., 555 U.S. 488, 493 (2009)�������2�:�5�'���³�E�H�D�U�V���W�K�H���E�X�U�G�H�Q���R�I��

showing that [it] �K�D�V���V�W�D�Q�G�L�Q�J���I�R�U���H�D�F�K���W�\�S�H���R�I���U�H�O�L�H�I���V�R�X�J�K�W���´����Id.  The agency has not shown that 

it has standing to pursue an injunction requiring the Bureau to provide information about releases 

through the Link River Dam.  �7�K�L�V���W�R�R���V�X�S�S�R�U�W�V���G�H�Q�\�L�Q�J���2�:�5�'�¶�V���P�R�W�L�R�Q���I�R�U���V�Xmmary judgment.  

CONCLUSION 

The United States�¶ �D�Q�G���S�O�D�L�Q�W�L�I�I�V�¶���P�R�W�L�R�Q�V���I�R�U���V�X�P�P�D�U�\���M�X�G�J�P�H�Q�W���D�U�H���*�5�$�1�7�(�': the 

ESA preempts the OWRD Order.  The OWRD Order is invalid under the Supremacy Clause.  To 

the extent that OWRD attempts to enforce its Order, it is ENJOINED from doing so. 

�.�:�8�$�¶�V���P�R�W�L�R�Q���I�R�U���V�X�P�P�D�U�\���M�X�G�J�P�H�Q�W���L�V���'�(�1�,�(�'; the Bureau is required to comply 

with the ESA in operating the Project.  OWR�'�¶�V���P�R�W�L�R�Q���I�R�U���V�X�P�P�D�U�\���M�X�G�J�P�H�Q�W���L�V���'�(�1�,�(�'���I�R�U��

the same reasons, and also because it has not shown that it has standing to pursue the information-

seeking injunctive relief.  

IT IS SO ORDERED. 

Dated: February ��, 2023 

William H. Orrick 
United States District Judge 
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2 KLAMATH IRRIGATION DISTRICT V. USDC-ORM 

Before:  Richard R. Clifton and Bridget S. Bade, Circuit 
Judges, and M. Miller Baker,* Judge. 

 
Opinion by Judge Clifton; 
Dissent by Judge Baker 

 
 

SUMMARY **  

 
Mandamus / Water Rights 

 
The panel denied a petition for writ of mandamus 

b�U�R�X�J�K�W�� �E�\�� �.�O�D�P�D�W�K�� �,�U�U�L�J�D�W�L�R�Q�� �'�L�V�W�U�L�F�W�� ���³�.�,�'�´���� �W�R�� �F�R�P�S�H�O��
�W�K�H���G�L�V�W�U�L�F�W���F�R�X�U�W���W�R���U�H�P�D�Q�G���.�,�'�¶�V���P�R�W�L�R�Q���I�R�U���D���S�U�H�O�L�P�L�Q�D�U�\��
injunction to the Klamath County Circuit Court in Oregon in 
a case involving a dispute over the allocation of water within 
the Klamath Basin. 

In 1975, Oregon began the Klamath Basin Adjudication 
���³�.�%�$�´������ �D�� �J�H�Q�H�U�D�O�� �V�W�U�H�D�P�� �D�G�M�X�G�L�F�D�W�L�R�Q�� �F�R�P�S�U�L�V�L�Q�J�� �E�R�W�K��
administrative and judicial phases.  During the 
administrative phase, the Oregon Water Resources 
Department determined claims to water rights in Upper 
Klamath Lake and portions of the Klamath River within 
Oregon.  Nearly forty years later, the Oregon Water 
Resources Department entered an Amended and Corrected 
Findings of Fact and Final Order of Determination 
���³�$�&�)�)�2�'�´������ �Z�K�L�F�K�� �S�U�R�Y�L�V�L�R�Q�D�O�O�\�� �U�H�F�R�J�Q�L�]�H�G�� �W�K�H��

 
* The Honorable M. Miller Baker, Judge for the United States Court of 
International Trade, sitting by designation. 
**  This summary constitutes no part of the opinion of the court.  It has 
been prepared by court staff for the convenience of the reader. 
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 KLAMATH IRRIGATION DISTRICT V. USDC-ORM 3 

 

determined claims, in the Klamath County Circuit Court for 
confirmation.  The Yurok and the Hoopa Valley Tribes of 
�&�D�O�L�I�R�U�Q�L�D�����W�K�H���³�7�U�L�E�H�V�´�� did not participate in the KBA, but 
the Federal Circuit in related litigation concluded that their 
rights were protected even though they were not adjudicated. 

In 2021, KID filed a motion for a preliminary injunction 
in state court seeking to stop the Bureau of Reclamation from 
releasing water from Upper Klamath Lake in accordance 
�Z�L�W�K�� �L�W�V�� �(�Q�G�D�Q�J�H�U�H�G�� �6�S�H�F�L�H�V�� �$�F�W�� ���³�(�6�$�´���� �U�H�V�S�R�Q�V�L�E�L�O�L�W�L�H�V��
�D�Q�G�� �W�K�H�� �7�U�L�E�H�V�¶�� �U�L�J�K�W�V��  Reclamation removed the case to 
federal district court under the federal officer removal 
statute, and KID moved to remand.  The district court 
declined to remand, reasoning that the McCarran 
�$�P�H�Q�G�P�H�Q�W�¶�V���Z�D�L�Y�H�U���R�I���V�R�Y�H�U�H�L�J�Q���L�P�P�X�Q�L�W�\���G�L�G���Q�R�W���D�S�S�O�\��
�E�H�F�D�X�V�H���.�,�'�¶�V���P�R�W�L�R�Q���I�R�U���D���S�U�H�O�L�P�L�Q�D�U�\���L�Q�M�X�Q�F�W�L�R�Q���G�L�G���Q�R�W��
seek to adjudicate or administer ACFFOD rights; rather, it 
sought to re-litigate federal issues�²�Q�D�P�H�O�\�����5�H�F�O�D�P�D�W�L�R�Q�¶�V��
authority to release water in compliance with the ESA and 
tribal rights. 

The panel considered the five factors in Bauman v. U.S. 
District Court, 557 F.3d 813, 817 (9th Cir. 2004), in 
determining whether mandamus was warranted. The panel 
began with the third factor�² clear error as a matter of law�²
because it was a necessary condition for granting the writ of 
mandamus.  KID alleged that the district �F�R�X�U�W�¶�V�� �U�H�P�D�Q�G��
denial was clearly erroneous under the doctrine of prior 
exclusive jurisdiction, which provides that when a court is 
exercising in rem, or quasi in rem, jurisdiction over a res, a 
second court will not assume in rem, or quasi in rem, 
jurisdiction over the same res.  The panel held that the 
doctrine of prior exclusive jurisdiction did not apply 
here.  �7�K�H�� �.�%�$�� �G�L�G�� �Q�R�W�� �D�G�M�X�G�L�F�D�W�H�� �5�H�F�O�D�P�D�W�L�R�Q�¶�V�� �(�6�$��
�R�E�O�L�J�D�W�L�R�Q�V�� �R�U�� �W�K�H�� �7�U�L�E�H�V�¶�� �V�H�Q�L�R�U�� �U�L�J�K�W�V���� �V�R�� �W�K�H�� �.�O�D�P�D�W�K��
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4 KLAMATH IRRIGATION DISTRICT V. USDC-ORM 

County Circuit Court did not have jurisdiction over the rights 
�F�K�D�O�O�H�Q�J�H�G�� �E�\�� �.�,�'�¶�V�� �P�R�W�L�R�Q��  �7�K�H�� �S�D�Q�H�O�� �K�H�O�G�� �W�K�D�W�� �.�,�'�¶�V��
other assertion�² that the Klamath County Circuit Court had 
prior exclusive jurisdiction because its motion seeks to 
enforce rights determined in the ACFFOD�² was 
undermined by Klamath Irrigation District v. U.S. Bureau of 
Reclamation (KID II), 48 F.4th 934 (9th Cir. 2022).  The 
�S�D�Q�H�O�� �U�H�M�H�F�W�H�G�� �.�,�'�¶�V�� �D�W�W�H�P�S�W�� �W�R�� �F�L�U�F�X�P�Y�H�Q�W��KID II,  the 
�7�U�L�E�H�V�¶�� �U�L�J�K�W�V���� �D�Q�G�� �W�K�H�� �H�I�I�H�F�W�� �R�I�� �W�K�H�� �(�6�$�� �E�\�� �F�K�D�U�D�F�W�H�U�L�]�L�Q�J��
the relief it sought as an application of the ACFFOD.  The 
�S�D�Q�H�O���H�[�S�U�H�V�V�H�G���Q�R���Y�L�H�Z�V���R�Q���W�K�H���P�H�U�L�W�V���R�I���.�,�'�¶�V���X�Q�G�H�U�O�\�L�Q�J��
motion for preliminary injunction, and concluded only that 
the district court did not err in declining to remand the 
motion for preliminary injunction to the state court.   

The panel held that it need not consider the remaining 
Bauman factors because the third factor was dispositive, but 
�W�K�D�W���.�,�'�¶�V���S�H�W�L�W�L�R�Q���G�L�G���Q�R�W���V�D�W�L�V�I�\���W�K�H�P���L�Q���D�Q�\���H�Y�H�Q�W��   

Dissenting, Judge Baker wrote that the mandamus 
petition filed by KID presented an important question 
involving jurisdictional first principles:  Does a 
comprehensive state court in rem water-rights proceeding 
have prior exclusive jurisdiction over a quasi in rem motion 
to enforce a decree governing rights to in-state water when 
the Bureau of Reclamation asserts defenses based on the 
reserved rights of out-of-state Indian tribes and the 
preemptive effect of ESA?  He would hold that because the 
Klamath County Circuit Court had prior exclusive 
�M�X�U�L�V�G�L�F�W�L�R�Q�� �R�Y�H�U�� �W�K�H�� �R�U�G�H�U�� �W�K�D�W�� �.�,�'�¶�V�� �P�R�W�L�R�Q�� �V�R�X�J�K�W�� �W�R��
enforce, the district court necessarily committed a clear error 
of law in failing to remand.  He would grant the mandamus 
�S�H�W�L�W�L�R�Q���D�Q�G���V�H�Q�G���.�,�'�¶�V���P�R�W�L�R�Q���E�D�F�N���W�R���V�W�D�W�H���F�R�X�U�W�� 
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6 KLAMATH IRRIGATION DISTRICT V. USDC-ORM 

OPINION 
 
CLIFTON, Circuit Judge: 

Disputes over the allocation of water within the Klamath 
Basin in southern Oregon and northern California, 
particularly during the recent period of severe and prolonged 
drought, have prompted many lawsuits in this and other 
courts.  In this episode, �.�O�D�P�D�W�K���,�U�U�L�J�D�W�L�R�Q���'�L�V�W�U�L�F�W�����³�.�,�'�´�� 
petitions for a writ of mandamus to compel the district court 
to remand �.�,�'�¶�V motion for preliminary injunction to the 
Klamath County Circuit Court in Oregon.  The motion had 
originally been filed by KID in that Oregon court but was 
removed to federal district court by the U.S. Bureau of 
Reclamation ���³�5�H�F�O�D�P�D�W�L�R�Q�´������ �D�� �I�H�G�H�U�D�O�� �D�J�H�Q�F�\�� �Z�L�W�K�L�Q�� �W�K�H��
U.S. Department of Interior.  Reclamation was identified by 
�.�,�'���D�V���W�K�H���U�H�V�S�R�Q�G�H�Q�W���I�R�U���.�,�'�¶�V���P�R�W�L�R�Q�� 

A requirement for obtaining mandamus relief is a 
�G�H�W�H�U�P�L�Q�D�W�L�R�Q���E�\���X�V���W�K�D�W���W�K�H���G�L�V�W�U�L�F�W���F�R�X�U�W�¶�V���R�U�G�H�U���Z�D�V���F�O�H�D�U�O�\��
erroneous as a matter of law.  We conclude that the district 
�F�R�X�U�W�¶�V���R�U�G�H�U���Z�D�V���Q�R�W���F�O�H�D�U�O�\���H�U�U�R�Q�H�R�X�V.  As a result, we deny 
the petition and decline to issue the writ. 

I. Background 

A. The Klamath Basin and Klamath Project 

The Klamath Basin encompasses approximately 12,000 
�V�T�X�D�U�H�� �P�L�O�H�V�� �R�I�� �³�L�Q�W�H�U�F�R�Q�Q�H�F�W�H�G�� �U�L�Y�H�U�V���� �F�D�Q�D�O�V���� �O�D�N�H�V����
marshes, dams, diversions, wildlife refuges, and wilderness 
�D�U�H�D�V�´���L�Q��southern Oregon and northern California.  Klamath 
Irrigation Dist. v. U.S. Bureau of Reclamation (KID II ), 48 
F.4th 934, 938 (9th Cir. 2022).  Upper Klamath Lake is a 
large freshwater lake in the Klamath Basin in Oregon that 
drains into the Link River.  Klamath Irrigation Dist. v. Or. 
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Water Res. Dep�¶t (Or. Water Res. Dep�¶t), 518 P.3d 970, 973 
(Or. Ct. App. 2022).  From there, water flows into and 
through Lake Ewauna to the Klamath River, which then 
proceeds southwest into California and eventually joins the 
Trinity River near the Pacific coast. 

Since time immemorial, Indigenous Peoples, including 
the Yurok and the Hoopa Valley Tribes of California (the 
�³�7�U�L�E�H�V�´��, have depended upon the waters of the Klamath 
Basin and the traditional fisheries therein.  Id.; see also KID 
II , 48 F.4th at 939�±40 (citing United States v. Adair, 723 
F.2d 1394, 1414 (9th Cir. 1983); Parravano v. Babbitt, 70 
F.3d 539, 541�±43 (9th Cir. 1995)); Baley v. United States, 
942 F.3d 1312, 1321�±22 (Fed. Cir. 2019), cert. denied, 141 
S. Ct. 133 (2020). 

Pursuant to the Reclamation Act of 1902, 43 U.S.C. 
§§ 371�±390h, Reclamation operates the Klamath River 
�%�D�V�L�Q���3�U�R�M�H�F�W�����W�K�H���³�.�O�D�P�D�W�K���3�U�R�M�H�F�W�´�������D���V�H�U�L�H�V���R�I���F�R�P�S�O�H�[��
irrigation works in the region, in accordance with state1 and 
federal law, except where state law conflicts with 
superseding federal law.  43 U.S.C. § 383; KID II , 48 F. 4th 

 
1 Both Oregon and California follow the doctrine of prior appropriation.  
See Irwin v. Phillips, 5 Cal. 140, 146 (1855) (California); Teel Irrigation 
Dist. v. Or. Water Res. �'�H�S�¶�W, 919 P.2d 1172, 1174 (Or. 1996) (Oregon).  
The doctrine provides that �Z�D�W�H�U�� �U�L�J�K�W�V�� �D�U�H�� �³�S�H�U�I�H�F�W�H�G�� �D�Q�G�� �H�Q�I�R�U�F�H�G�� �L�Q��
order of seniority, starting with the first person to divert water from a 
natural stream and apply it to a beneficial use (or to begin such a project, 
�L�I���G�L�O�L�J�H�Q�W�O�\���F�R�P�S�O�H�W�H�G�����´�� Montana v. Wyoming, 563 U.S. 368, 375�±76 
(2011) (citing Hinderlider v. La Plata River & Cherry Creek Ditch Co., 
304 U.S. 92, 98 (1938); Arizona v. California, 298 U.S. 558, 565�±66 
(1936); Wyo. Const. art. 8, § 3).  �³�2�Q�F�H���V�X�F�K���D���Z�D�W�H�U���U�L�J�K�W���L�V���S�H�U�I�H�F�W�H�G����
�L�W���L�V���V�H�Q�L�R�U���W�R���D�Q�\���O�D�W�H�U���D�S�S�U�R�S�U�L�D�W�R�U�V�¶���U�L�J�K�W�V���D�Q�G���P�D�\���E�H���I�X�O�I�L�O�O�H�G���H�Q�W�L�U�H�O�\��
�E�H�I�R�U�H���W�K�R�V�H���M�X�Q�L�R�U���D�S�S�U�R�S�U�L�D�W�R�U�V���J�H�W���D�Q�\���Z�D�W�H�U���D�W���D�O�O���´  Id. at 376. 
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at 940�±41.  In doing so, Reclamation balances various 
interests, three of which are relevant to the instant motion. 

First, under �W�K�H�� �(�Q�G�D�Q�J�H�U�H�G�� �6�S�H�F�L�H�V�� �$�F�W�� ���³�(�6�$�´������ ������
U.S.C. §§ 1531�±1544, Reclamation must maintain specific 
water levels in Upper Klamath Lake and instream flows in 
the Klamath River.  KID II , 48 F.4th at 940�±41; Klamath 
�:�D�W�H�U���8�V�H�U�V���3�U�R�W�H�F�W�L�Y�H���$�V�V�¶�Q���Y�����3�D�W�W�H�U�V�R�Q, 204 F.3d 1206, 
1213 (9th Cir. 1999), cert. denied, 531 U.S. 812 (2000); 
Yurok Tribe v. U.S. Bureau of Reclamation, No. 19-cv-
04405-WHO, 2023 WL 1785278, at *5�±6 (N.D. Cal. Feb. 6, 
2023); Baley, 942 F.3d at 1323�±25 (explaining the 
obligations). 

Second, the �7�U�L�E�H�V�¶�� �V�H�Q�L�R�U, non-consumptive rights 
compel Reclamation to maintain specific instream flows in 
the Klamath-Trinity River in California.  Patterson, 204 
F.3d at 1213�±14; KID II , 48 F.4th at 941.  The river and its 
fisheries are integral to the �7�U�L�E�H�V�¶���H�[�L�V�W�H�Q�F�H.  E.g., KID II , 
48 F.4th at 940 (citing Parravano, 70 F.3d at 542); Yurok 
Tribe, 2023 WL 1785278, at *6.  �,�Q�G�H�H�G�����³�R�Q�H���R�I���W�K�H���F�H�Q�W�U�D�O��
�S�X�U�S�R�V�H�V�´�� �E�H�K�L�Q�G�� �W�K�H�� �H�V�W�D�E�O�L�V�K�P�H�Q�W�� �R�I�� �W�K�H�� �7�U�L�E�H�V�¶��
reservations was protecting the traditional fisheries.  KID II , 
48 F.4th at 940 (citing Parravano, 70 F.3d at 542, 546); see 
also S. Rep. No. 100-564, at 14�±15 (1988).  �³�$�W�� �W�K�H�� �E�D�U�H��
�P�L�Q�L�P�X�P���´���W�K�H���7�U�L�E�H�V���K�R�O�G���U�L�J�K�W�V���W�R���D�Q���D�P�R�X�Q�W���R�I���Z�D�W�H�U���W�K�D�W��
is at least equal, but not limited to, the amount necessary to 
�I�X�O�I�L�O�O���5�H�F�O�D�P�D�W�L�R�Q�¶�V���(�6�$���U�H�V�S�R�Q�V�L�E�L�O�L�W�L�H�V.  Baley, 942 F.3d 
at 1336�±37; Yurok Tribe, 2023 WL 1785278, at *6; Or. 
�:�D�W�H�U���5�H�V�����'�H�S�¶�W, 518 P.3d at 973�±974. 

Finally, Reclamation also contracts with KID, a quasi-
municipal Oregon irrigation district, to supply water 
�³�V�X�E�M�H�F�W���W�R���>�L�W�V�@���D�Y�D�L�O�D�E�L�O�L�W�\�´���W�R���.�,�'�¶�V���L�U�U�L�J�D�W�R�U�V���� KID II , 48 
F.4th at 940 (citation omitted); Or. Water Res. Dep�¶t, 518 
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P.3d at 972.  Delayed access to or decreased amounts of 
�Z�D�W�H�U�� �F�D�X�V�H�� �³�O�R�Q�J-�U�H�D�F�K�L�Q�J�� �G�D�P�D�J�H�V�´�� �W�R�� �W�K�H�� �L�U�U�L�J�D�W�R�U�V�¶��
businesses. 

KID and other irrigation districts in the region are 
members of the Klamath Water Users Association 
���³�.�:�8�$�´��, a non-profit organization that represents 
irrigation districts within the Klamath Project.  See Klamath 
Irrigation Dist. v. United States, 75 Fed. Cl. 677, 687 (2007), 
vacated on other grounds, 635 F.3d 505 (Fed. Cir. 2011); 
see also Member Districts���� �.�O�D�P�D�W�K�� �:�D�W�H�U�� �8�V�H�U�V�� �$�V�V�¶�Q����
https://kwua.org/member-districts/ (last visited March 17, 
2023). 

B. The Klamath Basin Adjudication 

In 1909, Oregon enacted the Water Rights Act, Or. Rev. 
Stat. ch. 537, which provided that all waters of the state 
�E�H�O�R�Q�J�� �W�R�� �W�K�H�� �S�X�E�O�L�F�� �D�Q�G�� �U�L�J�K�W�V�� �H�[�L�V�W�L�Q�J�� �E�H�I�R�U�H�� �W�K�H�� �$�F�W�¶s 
effective date must be determined.  In 1975, Oregon began 
t�K�H���.�O�D�P�D�W�K���%�D�V�L�Q���$�G�M�X�G�L�F�D�W�L�R�Q�����³�.�%�$�´�������D���J�H�Q�H�U�D�O���V�W�U�H�D�P��
adjudication comprising both administrative and judicial 
phases.  Baley, 942 F.3d at 1321.  During the lengthy 
administrative phase, the Oregon Water Resources 
Department ���³�2�:�5�'�´����determined claims to water rights in 
Upper Klamath Lake and portions of the Klamath River 
within Oregon.  Or. Water Res. Dep�¶t, 518 P.3d at 973.  
Nearly forty years later, the agency entered an Amended and 
Corrected Findings of Fact and Final Order of Determination 
���³�$�&�)�)�2�'�´��, which provisionally recognized the 
determined claims, in the Klamath County Circuit Court for 
confirmation.  Id.  While the judicial phase of the KBA is 
pending, the ACFFOD rights are enforceable.  See Or. Rev. 
Stat. §§ 539.130, 539.170. 
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The Tribes did not participate in the KBA, but the 
Federal Circuit concluded in related litigation that their 
rights are protected even though they were not adjudicated 
�E�H�F�D�X�V�H�� �³�W�K�H�U�H�� �L�V�� �Q�R�� �Q�H�H�G�� �I�R�U�� �D�� �V�W�D�W�H�� �D�G�M�X�G�L�F�D�W�L�R�Q�� �W�R�� �R�F�F�X�U��
�E�H�I�R�U�H���I�H�G�H�U�D�O���U�H�V�H�U�Y�H�G���U�L�J�K�W�V���D�U�H���U�H�F�R�J�Q�L�]�H�G�>���@�´�� Baley, 942 
F.3d at 1340�±41 (citing Agua Caliente Band of Cahuilla 
Indians v. Coachella Valley Water Dist., 849 F.3d 1262, 
1272 (9th Cir. 2017)).  Under the ACFFOD, Reclamation 
has the right to store water in Upper Klamath Lake, and KID 
has the right to use a specific amount of water for irrigation.  
However, �.�,�'�¶�V���U�L�J�K�W�V���D�U�H���V�X�E�V�H�U�Y�L�H�Q�W���W�R���W�K�H���7�U�L�E�H�V�¶���U�L�J�K�W�V��
�D�Q�G�� �5�H�F�O�D�P�D�W�L�R�Q�¶�V�� �(�6�$�� �U�H�V�S�R�Q�V�L�E�L�O�L�W�L�H�V���� Patterson, 204 
F.3d at 1213 ���W�K�H���7�U�L�E�H�V�¶���V�H�Q�L�R�U���U�L�J�K�W�V���³�F�D�U�U�\���D���S�U�L�R�U�L�W�\���G�D�W�H��
�R�I�� �W�L�P�H�� �L�P�P�H�P�R�U�L�D�O�´��; Baley, 942 F.3d at 1340 (quoting 
Agua Caliente Band, 849 F.3d at 1272) ���³�>�6�@�W�D�W�H���Z�D�W�H�U���U�L�J�K�W�V��
�D�U�H�� �S�U�H�H�P�S�W�H�G�� �E�\�� �I�H�G�H�U�D�O�� �U�H�V�H�U�Y�H�G�� �U�L�J�K�W�V���´����  Because 
�³�5�H�F�O�D�P�D�W�L�R�Q�� �F�D�Q�Q�R�W�� �G�L�V�W�U�L�E�X�W�H�� �Z�D�W�H�U�� �W�K�D�W�� �L�W�� �G�R�H�V�� �Q�R�W��
�K�D�Y�H�>���@�´ water may not be available to KID, �³for example, 
due to drought, a need to forego diversions to satisfy prior 
existing rights, or compliance with other federal laws such 
�D�V�� �W�K�H�� �(�Q�G�D�Q�J�H�U�H�G�� �6�S�H�F�L�H�V�� �$�F�W���´�� KID II , 48 F.4th at 940 
(citation omitted). 

C. The Present Dispute 

A severe, prolonged drought has reduced the amount of 
water available in southern Oregon and northern California, 
�V�D�G�G�O�L�Q�J���5�H�F�O�D�P�D�W�L�R�Q���Z�L�W�K���W�K�H���³�µ�Q�H�D�U�O�\���L�P�S�R�V�V�L�E�O�H�¶���W�D�V�N���R�I��
balancing multiple competing interests in the Klamath 
�%�D�V�L�Q���´�� Id. at 938�±40 (quoting Klamath Irrigation Dist. v. 
U.S. Bureau of Reclamation (KID I), 489 F. Supp. 3d 1168, 
1173 (D. Or. 2020)).  In several federal lawsuits, KID and 
similarly situated parties have repeatedly and unsuccessfully 
�F�K�D�O�O�H�Q�J�H�G�� �5�H�F�O�D�P�D�W�L�R�Q�¶�V�� �D�X�W�K�R�U�L�W�\�� �W�R�� �U�H�O�H�D�V�H�� �Z�D�W�H�U��to 
satisfy tribal rights and comply with the ESA.  See, e.g., KID 
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I, 489 F. Supp. 3d 1168, �D�I�I�¶�G, KID II , 48 F.4th 934; 
Patterson, 204 F.3d 1206; Baley, 942 F.3d 1312; Yurok 
Tribe, 2023 WL 1785278; Kandra v. United States, 145 F. 
Supp. 2d 1192 (D. Or. 2001). 

In 2021, KID filed a motion for a preliminary injunction 
in the Klamath County Circuit Court seeking to stop 
Reclamation from releasing water from Upper Klamath 
Lake in accordance with its ESA responsibilities and the 
�7�U�L�E�H�V�¶���U�L�J�K�W�V.  Due to the drought, such releases could delay 
access to, or limit the amount of, water available to satisfy 
KID�¶�V�� �$�&�)�)�2�'-determined allotment.  Reclamation 
subsequently removed the action to federal district court 
under the federal officer removal statute, 28 U.S.C. 
§ 1442(a)(1), �R�Q���W�K�H���J�U�R�X�Q�G�V���W�K�D�W���.�,�'�¶�V���P�R�W�L�R�Q���L�P�S�O�L�F�D�W�H�G��
issues of federal law and Reclamation planned to assert 
federal defenses.  KID moved for remand on the basis that 
the Klamath County Circuit Court had prior exclusive 
jurisdiction over the rights determined in the ACFFOD.  The 
district court declined to remand, reasoning that the 
McCarr�D�Q���$�P�H�Q�G�P�H�Q�W�¶�V���Z�D�L�Y�H�U���R�I���V�R�Y�H�U�H�L�J�Q���L�P�P�X�Q�L�W�\���G�L�G��
�Q�R�W���D�S�S�O�\���E�H�F�D�X�V�H���.�,�'�¶�V���P�R�W�L�R�Q��for preliminary injunction 
did not seek to adjudicate or administer ACCFOD rights; 
rather, it sought to re-litigate federal issues�² namely, 
�5�H�F�O�D�P�D�W�L�R�Q�¶�V���D�X�W�K�R�U�L�W�\���W�R���U�H�O�H�D�V�H���Z�D�W�H�U���L�Q���F�R�P�S�O�L�D�Q�F�H���Z�L�W�K��
the ESA and tribal rights.  Klamath Irrigation Dist. v. U.S. 
Bureau of Reclamation, No. 1:21-cv-00504-AA, 2022 WL 
1210946, at *4�±5 (D. Or. Apr. 25, 2022).  KID then filed a 
petition for writ of mandamus in this court, seeking to 
compel the district court to remand its motion for 
preliminary injunction to the Klamath County Circuit Court. 

Case 1:21-cv-00504-AA      Document 33      Filed 06/05/23      Page 11 of 47

Exhibit 28, Page 11 of 47



12 KLAMATH IRRIGATION DISTRICT V. USDC-ORM 

II. Discussion 

We have authority to issue a writ of mandamus under 28 
U.S.C. § 1651.  �0�D�Q�G�D�P�X�V�� �L�V�� �D�Q�� �³�H�[�W�U�D�R�U�G�L�Q�D�U�\�´�� �U�H�P�H�G�\��
�O�L�P�L�W�H�G���W�R���³�H�[�W�U�D�R�U�G�L�Q�D�U�\���F�D�X�V�H�V���´�� Cheney v. U.S. Dist. Ct., 
542 U.S. 367, 380 (2004) (quoting Ex parte Fahey, 332 U.S. 
258, 259�±60 (1947)). 

Our court has long considered the following factors, 
commonly called Bauman factors, in determining whether 
mandamus is warranted:  (1) �Z�K�H�W�K�H�U���W�K�H���S�H�W�L�W�L�R�Q�H�U���K�D�V���³�Q�R��
�R�W�K�H�U���D�G�H�T�X�D�W�H���P�H�D�Q�V�����V�X�F�K���D�V���D���G�L�U�H�F�W���D�S�S�H�D�O���´���W�R���D�W�W�D�L�Q���W�K�H��
desired relief, (2) �Z�K�H�W�K�H�U���³�>�W�@�K�H���S�H�W�L�W�L�R�Q�H�U���Z�L�O�O���E�H���G�D�P�D�J�H�G��
or prejudiced in a way not correctable on appeal,�´��
(3) �Z�K�H�W�K�H�U���W�K�H���³�G�L�V�W�U�L�F�W���F�R�X�U�W�¶�V���R�U�G�H�U���L�V���F�O�H�D�U�O�\���H�U�U�R�Q�H�R�X�V���D�V��
�D�� �P�D�W�W�H�U�� �R�I�� �O�D�Z���´�� ������ �Z�K�H�W�K�H�U�� �W�K�H�� �R�U�G�H�U�� �P�D�N�H�V�� �D�Q�� �³�R�I�W-
repeated error, or manifests a persistent disregard of the 
�I�H�G�H�U�D�O�� �U�X�O�H�V���´�� �D�Q�G�� ������ �Z�K�H�W�K�H�U�� �W�K�H�� �R�U�G�H�U�� �U�D�L�V�H�V�� �³�Q�H�Z�� �D�Q�G��
�L�P�S�R�U�W�D�Q�W�� �S�U�R�E�O�H�P�V�´ or legal issues of first impression.  
Bauman v. U.S. Dist. Ct., 557 F.2d 650, 654�±55 (9th Cir. 
1977).  We do not mechanically apply the Bauman factors.  
Cole v. U.S. Dist. Ct., 366 F.3d 813, 817 (9th Cir. 2004).  As 
�V�X�F�K�����³�>�D�@���V�K�R�Z�L�Q�J���R�I���R�Q�O�\���R�Q�H���I�D�F�W�R�U���Goes not mean the writ 
must be denied, nor does a showing of all factors mean that 
�W�K�H���Z�U�L�W���P�X�V�W���E�H���J�U�D�Q�W�H�G���´�� In re Mersho, 6 F.4th 891, 898 
(9th Cir. 2021).  �µ�µ�0�D�Q�G�D�P�X�V�� �U�H�Y�L�H�Z�� �L�V�� �D�W�� �E�R�W�W�R�P��
discretionary�² even where the Bauman factors are satisfied, 
the cou�U�W���P�D�\���G�H�Q�\���W�K�H���S�H�W�L�W�L�R�Q���´  San Jose Mercury News, 
Inc. v. U.S. Dist. Ct., 187 F.3d 1096, 1099 (9th Cir. 1999). 

A. Clear Error 

We begin with the third factor�² clear error as a matter of 
law�²�E�H�F�D�X�V�H���L�W���L�V���³�D���Q�H�F�H�V�V�D�U�\���F�R�Q�G�L�W�L�R�Q���I�R�U���J�U�D�Q�W�L�Q�J���D���Z�U�L�W��
�R�I�� �P�D�Q�G�D�P�X�V���´�� In re Van Dusen, 654 F.3d 838, 841 (9th 
Cir. 2011).  Clear error is a deferential standard, requiring a 
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�³�I�L�U�P���F�R�Q�Y�L�F�W�L�R�Q�´���W�K�D�W���W�K�H���G�L�V�W�U�L�F�W���F�R�X�U�W���³�P�L�V�L�Q�W�H�U�S�U�H�W�H�G���W�K�H��
�O�D�Z�´���R�U���³�F�R�P�P�L�W�W�H�G���D���F�O�H�D�U���D�E�X�V�H���R�I���G�L�V�F�U�H�W�L�R�Q���´�� In re Perez, 
749 F.3d 849, 855 (9th Cir. 2014). 

�+�H�U�H�����.�,�'���F�R�Q�W�H�Q�G�V���W�K�D�W���W�K�H���G�L�V�W�U�L�F�W���F�R�X�U�W�¶�V���G�H�Q�L�D�O���R�I���L�W�V��
motion to remand was clearly erroneous under the doctrine 
�R�I���S�U�L�R�U���H�[�F�O�X�V�L�Y�H���M�X�U�L�V�G�L�F�W�L�R�Q�����Z�K�L�F�K���³�K�R�O�G�V���W�K�D�W���Z�K�H�Q���R�Q�H��
court is exercising in rem [or quasi in rem] jurisdiction over 
a res, a second court will not assume in rem [or quasi in rem] 
jurisdiction over the same res���´�� Chapman v. Deutsche Bank 
�1�D�W�¶�O�� �7�Uust Co., 651 F.3d 1039, 1043 (9th Cir. 2011) 
(citation and internal quotations omitted); State Engineer v. 
South Fork Band of the Te-Moak Tribe, 339 F.3d 804, 811, 
814 (9th Cir. 2003) (establishing that quasi in rem 
jurisdiction is sufficient for the doctrine of prior exclusive 
jurisdiction to bar concurrent state and federal proceedings).  
According to KID, the Klamath County Circuit Court had in 
rem jurisdiction over the ACFFOD (the res������ �D�Q�G�� �.�,�'�¶�V��
motion for preliminary injunction could not be adjudicated 
�³�Z�L�W�K�R�X�W���G�H�W�H�U�P�L�Q�L�Q�J���W�K�H���H�[�W�H�Q�W���D�Q�G���H�I�I�H�F�W���R�I���W�K�H���U�L�J�K�W�V�´���L�Q��
that order. 

The doctrine of prior exclusive jurisdiction does not 
apply here, however.  The KBA did not adjudicate 
�5�H�F�O�D�P�D�W�L�R�Q�¶�V���(�6�$���R�E�O�L�J�D�W�L�R�Q�V���R�U���W�K�H���7�U�L�E�H�V�¶��senior rights, 
Baley, 942 F.3d at 1323, 1340�±41, so the Klamath County 
Circuit Court did not have jurisdiction over the rights 
�F�K�D�O�O�H�Q�J�H�G���E�\���.�,�'�¶�V���P�R�W�L�R�Q.  Cf. United States v. Orr Water 
Ditch Co., 600 F.3d 1152, 1160�±61 (9th Cir. 2010) (noting 
that the doctrine of prior exclusive jurisdiction did not bar a 
state court from exercising jurisdiction over an appeal of a 
�V�W�D�W�H���H�Q�J�L�Q�H�H�U�¶�V���J�U�D�Q�W���R�I���Z�D�W�H�U���U�L�J�K�W�V in a river, even though 
a federal district court had previously adjudicated rights in 
�W�K�H���V�D�P�H���U�L�Y�H�U�����E�H�F�D�X�V�H���W�K�H���H�Q�J�L�Q�H�H�U�¶�V���U�X�O�L�Q�J���Z�D�V���E�D�V�H�G���R�Q��
state law and did not affect the federally adjudicated rights).  
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OWRD has affirmatively taken the position in this matter 
that the ACFFOD does not adjudicate the challenges 
�S�U�H�V�H�Q�W�H�G���E�\���.�,�'�¶�V���P�R�W�L�R�Q���D�Q�G���W�K�H���.�O�D�P�D�W�K���&�R�X�Q�W�\���&�L�U�F�X�L�W��
�&�R�X�U�W�¶�V�� �M�X�U�L�V�G�L�F�W�L�R�Q�� �G�R�H�V�� �Q�R�W�� �H�[�W�H�Q�G�� �W�R�� �W�K�R�V�H�� �L�V�V�X�H�V��  It so 
stated in the answering brief that it filed in this case.2  As 
noted above, supra page 9, it was OWRD that determined 
claims and prepared the ACFFOD that remains in effect 
while the judicial phase proceeds in Klamath County Circuit 
Court. 

Reliance by the dissent on State Engineer, 339 F.3d 804, 
is misplaced.  Dissent at 32�±34.  There, we determined that 
a removed action was quasi in rem �E�H�F�D�X�V�H���W�K�H���S�D�U�W�L�H�V�¶���U�L�J�K�W�V��
in the res (a river) served as the basis of jurisdiction, even 
though the action was brought against the defendants 
personally.  State Engineer, 339 F.3d at 811.  Because the 
action was quasi in rem, the doctrine of prior exclusive 
jurisdiction applied to bar concurrent state and federal 
actions, and remand to the state court was thus necessary.  
Id. at 811, 814.  The state court in State Engineer had 
�M�X�U�L�V�G�L�F�W�L�R�Q�� �R�Y�H�U�� �W�K�H�� �W�U�L�E�H�¶�V�� �U�L�J�K�W�V�� �E�H�F�D�X�V�H�� �W�K�H�� �U�L�J�K�W�V�� �Z�H�U�H��
�J�R�Y�H�U�Q�H�G�� �E�\�� �V�W�D�W�H�� �O�D�Z�� �D�Q�G�� �V�X�E�M�H�F�W�� �W�R�� �W�K�H�� �V�W�D�W�H�¶�V�� �J�H�Q�H�U�D�O��
stream adjudication.  Id. at 807�±08. 

Here, however, the Klamath County Circuit Court did 
�Q�R�W�� �K�D�Y�H�� �M�X�U�L�V�G�L�F�W�L�R�Q�� �R�Y�H�U�� �W�K�H�� �7�U�L�E�H�V�¶�� �U�L�J�K�Ws implicated by 
�.�,�'�¶�V�� �P�R�W�L�R�Q�� �E�H�F�D�X�V�H�� �W�K�H�� �7�U�L�E�H�V�¶�� �U�L�J�K�W�V�� �D�W�� �L�V�V�X�H�� �Z�H�U�H�� �Q�R�W��

 
2 OWRD�¶�V���G�Lfferent stance before the Federal Circuit in Baley, 942 F.3d 
1312, is irrelevant.  The Federal Circuit rejected �W�K�H���D�J�H�Q�F�\�¶�V���D�U�J�X�P�H�Q�W�V.  
Baley, 942 F.3d at 1340�±41.  Before our court, the agency has 
reconsidered that losing position. 
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governed by Oregon law and were not subject to the KBA.3 
4 See Baley, 942 F.3d at 1323, 1340�±41.  The McCarran 
Amendment, 43 U.S.C. § 666, �³�Z�D�L�Y�H�V�� �W�K�H�� �8�Q�L�W�H�G�� �6�W�D�W�H�V�¶��
sovereign immunity for the limited purpose of allowing the 
Government to be joined as a defendant in a state 
�D�G�M�X�G�L�F�D�W�L�R�Q�� �>�R�U�� �D�G�P�L�Q�L�V�W�U�D�W�L�R�Q�@�� �R�I�� �Z�D�W�H�U�� �U�L�J�K�W�V���´�� United 
States v. Adair, 723 F.2d 1394, 1400 n.2 (9th Cir. 1983).  It 
does �Q�R�W���³�D�X�W�K�R�U�L�]�H���S�U�L�Y�D�W�H���V�X�L�W�V���W�R���G�H�F�L�G�H���S�U�L�R�U�L�W�L�H�V���E�H�W�Z�H�H�Q��
�W�K�H���8�Q�L�W�H�G���6�W�D�W�H�V���D�Q�G���S�D�U�W�L�F�X�O�D�U���F�O�D�L�P�D�Q�W�V�>���@�´�� Metro. Water 

 
3 The fact that, as the dissent notes, Dissent at 36�±37, state courts can 
have jurisdiction to adjudicate federal reserved water rights is irrelevant 
here because neither the KBA nor the Klamath County Circuit Court 
exercised �M�X�U�L�V�G�L�F�W�L�R�Q���R�Y�H�U���W�K�H���7�U�L�E�H�V�¶���U�L�J�K�W�V��  Baley, 942 F.3d at 1321, 
1341 (observing that the Yurok and Hoopa Valley T�U�L�E�H�V�� �³�G�L�G�� �Q�R�W��
�S�D�U�W�L�F�L�S�D�W�H���L�Q���W�K�H���.�O�D�P�D�W�K���$�G�M�X�G�L�F�D�W�L�R�Q�´���L�Q���2�U�H�J�R�Q���V�W�D�W�H���F�R�X�U�W����  A fair 
reading of United States v. Oregon, 44 F.3d at 770�² and all other 
relevant federal litigation regarding the KBA to date�² belies the 
�G�L�V�V�H�Q�W�¶�V��assertion �W�K�D�W���Z�H�� �K�H�O�G���³�W�K�H�� �0�F�&�D�U�U�D�Q���$�P�H�Q�G�P�H�Q�W���µ�U�H�T�X�L�U�H�G�¶��
Reclamation to submit federal water-rights claims to the jurisdiction of 
the Klamath County Circuit Court [on behalf of the Yurok and Hoopa 
�9�D�O�O�H�\���7�U�L�E�H�V�����E�R�W�K���R�I���Z�K�L�F�K���D�U�H���O�R�F�D�W�H�G���R�X�W�V�L�G�H���R�I���2�U�H�J�R�Q�¶�V���E�R�U�G�H�U�V���@�´����
Dissent at 25�±26.  Rather, we held simply that �W�K�H���.�%�$���L�V���³�W�K�H���V�R�U�W���R�I��
adjudication Congress meant to require the United States to participate 
in when it p�D�V�V�H�G���W�K�H���0�F�&�D�U�U�D�Q���$�P�H�Q�G�P�H�Q�W���´����Oregon, 44 F.3d at 770.  
That case did not involve out-of-state parties. 
4 �7�K�H���G�L�V�V�H�Q�W�¶�V��observation, Dissent at 28�±29, 29 n.9, that Reclamation 
acknowledged in an internal assessment that the ACFFOD barred water 
releases �³�W�R���D�X�J�P�H�Q�W���R�U���R�W�K�H�U�Z�L�V�H���S�U�R�G�X�F�H���L�Q�V�W�U�H�D�P���I�O�R�Z�V���L�Q���W�K�H���.�O�D�P�D�W�K��
�5�L�Y�H�U���´���Z�K�L�F�K���Z�R�X�O�G���S�U�H�F�O�X�G�H���F�R�P�S�O�L�D�Q�F�H���Z�L�W�K���W�K�H���(�6�$���D�Q�G���W�K�H���7�U�L�E�H�V�¶��
rights, is irrelevant.  As the Northern District of California recently 
explained �L�Q���U�H�V�S�R�Q�V�H���W�R���2�:�5�'�¶�V���D�W�W�H�P�S�W���W�R���V�W�R�S���5�H�F�O�D�P�D�W�L�R�Q�¶�V���Z�D�W�H�U��
releases for non-ACFFOD rights and obligations, Reclamation must 
comply with the ESA.  Yurok Tribe, 2023 WL 1785278, at *14�±19.  The 
�F�R�X�U�W���D�O�V�R���K�H�O�G���W�K�D�W���2�:�5�'�¶�V���R�U�G�H�U�����Z�K�L�F�K���G�L�U�H�F�W�H�G���5�H�F�O�D�P�D�Wion to stop 
releasing water for non-ACFFOD-determined rights, was preempted by 
the ESA and therefore violated the Supremacy Clause.  Id. 
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Dist. v. United States, 830 F.2d 139, 144 (9th Cir. 1987), 
�D�I�I�¶�G�� �V�X�E�� �Q�R�P. California v. United States, 490 U.S. 920 
(1988).  Nor does it �H�[�S�D�Q�G�� �D�� �V�W�D�W�H�� �F�R�X�U�W�¶�V�� �V�X�E�M�H�F�W�� �P�D�W�W�H�U��
jurisdiction or empower a state to adjudicate rights beyond 
�L�W�V���M�X�U�L�V�G�L�F�W�L�R�Q�����Z�K�L�F�K�����D�W���E�R�W�W�R�P�����L�V���Z�K�D�W���.�,�'�¶�V���P�R�W�L�R�Q���I�R�U��
a preliminary injunction seeks to do.  See United States v. 
Dist. Ct. for Eagle Cnty., 401 U.S. 520, 523 (1971); Baley, 
942 F.3d at 1341 ���H�[�S�O�D�L�Q�L�Q�J�� �W�K�D�W�� �W�K�H�� �7�U�L�E�H�V�¶�� �³�U�L�J�K�W�V�� �D�U�H��
�I�H�G�H�U�D�O���U�H�V�H�U�Y�H�G���Z�D�W�H�U���U�L�J�K�W�V���Q�R�W���J�R�Y�H�U�Q�H�G���E�\���V�W�D�W�H���O�D�Z�´���D�Q�G��
�W�K�D�W���³�V�W�D�W�H�V���K�D�Y�H���W�K�H���D�E�L�O�L�W�\���W�R���D�G�M�X�G�L�F�D�W�H���U�L�J�K�W�V���L�Q���D���Z�D�W�Hr or 
river within their jurisdiction, but they cannot adjudicate 
�Z�D�W�H�U���U�L�J�K�W�V���L�Q���D�Q�R�W�K�H�U���V�W�D�W�H�´���� 

�7�K�H�� �G�L�V�V�H�Q�W�¶�V�� �I�R�F�X�V�� �R�Q��in rem jurisdiction because the 
water is stored in Upper Klamath Lake is not entirely 
misplaced, Dissent at 32�±38, but it seems myopic for two 
reasons.5 

 
5 The dissent cites OWRD and U.S. Department of Justice documents 
indicating that OWRD noticed and adjudicated federal reserved rights 
for federal properties in northern California as part of the KBA.  E.g., 
Dissent at 25 n.1, 26 n.5, 35.  However, neither party entered these 
documents into the record, nor discussed them in the briefs.  As a general 
rule, �³�Z�H���U�H�O�\���R�Q���W�K�H���S�D�U�W�L�H�V���W�R���I�U�D�P�H���W�K�H���L�V�V�X�H�V���I�R�U���G�H�F�L�V�L�R�Q[.] �´����United 
States v. Sineneng-Smith, 140 S. Ct. 1575, 1579 (2020).  This �³�Uule 
reflects our limited role as neutral arbiters of legal contentions presented 
to us, and it avoids the potential for prejudice to parties who might 
otherwise find themselves losing a case on the basis of an argument to 
which they had no chance to respon�G���´����United States v. Yates, 16 F.4th 
256, 270�±71 (9th Cir. 2021). 

Nevertheless, even if these documents were in the record, the fact 
�U�H�P�D�L�Q�V���W�K�D�W���W�K�H���.�%�$���G�L�G���Q�R�W���D�G�M�X�G�L�F�D�W�H���W�K�H���7�U�L�E�H�V�¶���U�L�J�K�W�V�²nor did it 
need to.  Baley, 942 F.3d at 1323, 1340�±41 (�³[T]here is no need for a 
state adjudication to occur before federal reserved rights are 
�U�H�F�R�J�Q�L�]�H�G�>���@�´).  T�K�H�� �7�U�L�E�H�V�¶�� �U�L�J�K�W�V�� �W�D�N�H�� �S�U�H�F�H�G�H�Q�F�H�� �R�Y�H�U�� �.�,�'�¶�V��
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�)�L�U�V�W�����X�Q�G�H�U���W�K�H���G�L�V�V�H�Q�W�¶�V���O�R�J�L�F����Dissent at 34�±35, a state 
could control all surface water within its borders by 
damming outflows, thereby attaining in rem jurisdiction 
over the pooled resource, which is essentially the position 
KID takes here.6  Such a result is antithetical to the Supreme 
�&�R�X�U�W�¶�V���L�Q�W�H�U�S�U�H�W�D�W�L�R�Q���R�I���W�K�H���W�H�U�P���³�U�L�Y�H�U���V�\�V�W�H�P�´���Z�L�W�K�L�Q���W�K�H��
�0�F�&�D�U�U�D�Q�� �$�P�H�Q�G�P�H�Q�W�� �W�R�� �P�H�D�Q�� �R�Q�H�� �³�Z�L�W�K�L�Q�� �W�K�H�� �S�D�U�W�L�F�X�O�D�U��
�6�W�D�W�H�¶�V���M�X�U�L�V�G�L�F�W�L�R�Q�>���@�´���Z�K�L�F�K���F�R�Q�I�L�Q�H�V���D���V�W�D�W�H�¶�V���D�G�M�X�G�L�F�D�W�L�R�Q��
to its own borders.7 8  See Eagle Cnty., 401 U.S. at 523. 

 
ACFFOD rights under both the doctrine of prior appropriation, 
Patterson, 204 F.3d at 1213 (providing that the T�U�L�E�H�V�¶�� �V�H�Q�L�R�U�� �U�L�J�K�W�V��
�³�F�D�U�U�\�� �D�� �S�U�L�R�U�L�W�\�� �G�D�W�H�� �R�I�� �W�L�P�H�� �L�P�P�H�P�R�U�L�D�O�´������ �D�Q�G�� �D�V�� �I�H�G�H�U�D�O�� �U�H�V�H�U�Y�H�G��
rights, Baley, 942 F.3d at 1340 (quoting Agua Caliente Band, 849 F.3d 
�D�W�� ������������ ���³�>�6�@�W�D�W�H�� �Z�D�W�H�U�� �U�L�J�K�W�V�� �D�U�H�� �S�U�H�H�P�S�W�H�G�� �E�\�� �I�H�G�H�U�D�O�� �U�H�V�H�U�Y�H�G��
�U�L�J�K�W�V���´���� 
6  KID advanced this position at oral argument.  See United States Court 
of Appeals for the Ninth Circuit, 22-70143 Klamath Irrigation District 
v. USDC-ORM, YouTube (Nov. 18, 2022), https://youtu.be/EAVWqqx 
VTy4 (view minutes 14:18�±16:16). 
7  Caselaw does not support the d�L�V�V�H�Q�W�¶�V��interpretation of the McCarran 
Amendment as geographically indifferent �³�W�R���W�K�H�� �O�R�F�D�W�L�R�Q���R�U���Q�D�W�X�U�H���R�I��
�I�H�G�H�U�D�O���L�Q�W�H�U�H�V�W�V���Z�L�W�K���D�V�V�H�U�W�H�G���µ�Z�D�W�H�U���U�L�J�K�W�V�¶���W�R��an in-�V�W�D�W�H���µ�U�L�Y�H�U���V�\�V�W�H�P��
or other source.�¶�´ Dissent at 45 n.23.  We have never held that a state�¶�V 
adjudication could operate extraterritorially without the participation of 
impacted parties hundreds of miles away entirely within another state. 
8  �7�K�H�� �G�L�V�V�H�Q�W�¶�V�� �F�R�Q�F�O�X�V�L�R�Q�� �W�K�D�W�� �5�H�F�O�D�P�D�W�L�R�Q�� �V�K�R�X�O�G�� �K�D�Y�H�� �D�V�V�H�U�W�H�G�� �W�K�H��
�7�U�L�E�H�V�¶�� �U�H�V�H�U�Y�H�G�� �U�L�J�K�W�V�� �L�Q�� �D�Q�� �R�X�W-of-state proceeding because it holds 
their rights in trust, Dissent at 25�±26, 26 n.3, ignores this limit on the 
McCarran Amendment�¶�V�� �Z�D�L�Y�H�U�� �R�I�� �V�R�Y�H�U�H�L�J�Q��immunity.  As the 
Supreme Court explained in relation to the Colorado River in Eagle 
County, 401 U.S. at 523���� �³�>�Q�@o suit by any State could possibly 
encompass all of the water rights in the entire Colorado River which runs 
�W�K�U�R�X�J�K�� �R�U�� �W�R�X�F�K�H�V�� �P�D�Q�\�� �6�W�D�W�H�V���´�� The dissent ignores the Supreme 
�&�R�X�U�W�¶�V���D�G�P�R�Q�L�W�L�R�Q���D�Q�G���L�Q�V�W�H�D�G��advocates for such an all-encompassing 
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Second, the dissent overlooks the forum shopping at the 
�K�H�D�U�W�� �R�I�� �.�,�'�¶�V�� �S�H�W�L�W�L�R�Q���� KID and other similarly situated 
parties have not succeeded in previous federal lawsuits.  See, 
e.g., KID I, 489 F. Supp. 3d 1168, �D�I�I�¶d, KID II , 48 F.4th 
934, 947; Patterson, 204 F.3d 1206, 1213�±14;9 Baley, 942 
F.3d 1312;10 Yurok Tribe, 2023 WL 1785278, at *6; Kandra, 
145 F. Supp. 2d 1192. 

By filing its underlying motion in state court, KID sought 
to litigate in a new forum, one it presumably hoped would 
be less concerned with the commands of the ESA and the 
rights of parties not before the court.11  With this perspective, 
it might fairly be said that KID seeks to deny other affected 

 
interpretation of the KBA here.  �%�X�W�� �D�� �³�U�L�Y�H�U�� �V�\�V�W�H�P�´�� �Z�L�W�K�L�Q�� �W�K�H��
�0�F�&�D�U�U�D�Q�� �$�P�H�Q�G�P�H�Q�W�� �³�P�X�V�W�� �E�H�� �U�H�D�G�� �D�V�� �H�P�E�U�D�F�L�Q�J�� �R�Q�H�� �Z�L�W�K�L�Q�� �W�K�H��
�S�D�U�W�L�F�X�O�D�U���6�W�D�W�H�¶�V���M�X�U�L�V�G�L�F�W�L�R�Q���´�� Id. at 523. 
9  Based on tax records, Kandra, 145 F. Supp. at 1201, and other 
litigation documents, we infer that the Patterson plaintiff�² the Klamath 
Water Users Protective Association ���³�.�:�8�3�$�´���²is the same entity as 
KWUA, which is the business name of the Klamath Basin Water Users 
Protective Association ���³�.�%�:�8�3�$�´��.  KID is a member of 
KBWUPA/KWUA.  See supra page 9. 

Regardless of whether KWUPA is the same entity as 
KBWUPA/KWUA, the fact remains that, in Patterson, the plaintiff 
invoked its state contract rights to challenge �5�H�F�O�D�P�D�W�L�R�Q�¶�V���D�X�W�K�R�U�L�W�\���W�R��
manage the Klamath Project in accordance with the ESA and tribal trust 
obligations.  This legal theory sounds familiar to us. 
10  KID was a party in Baley until, following the trial and post-trial 
briefing, KID and the other irrigation districts voluntarily dismissed their 
claims before the court ruled against the remaining individual plaintiffs.  
Baley, 942 F.3d at 1318. 
11  To be clear, we do not insinuate that the Klamath County Circuit Court 
�Z�R�X�O�G���Q�H�F�H�V�V�D�U�L�O�\���U�X�O�H���L�Q���.�,�'�¶�V���I�D�Y�R�U���� Rather, we mean only that KID 
seems to be seeking a new umpire because it has repeatedly struck out in 
multiple federal courts. 
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entities a meaningful forum and remedy.  The dissent does 
not alleviate these concerns, offering only the possibility of 
eventual review by the Supreme Court, after years of 
misdirection of the water that is the subject of these claims.  
Dissent at 39�±40. 

�.�,�'�¶�V���R�W�K�H�U���D�V�V�H�U�W�L�R�Q�²that the Klamath County Circuit 
Court had prior exclusive jurisdiction because its motion 
seeks to enforce rights determined in the ACFFOD�² is 
undermined by Klamath Irrigation District v. U.S. Bureau of 
Reclamation (KID II ), 48 F.4th 934 (9th Cir. 2022).12  There, 
�Z�H�� �U�H�M�H�F�W�H�G�� �.�,�'�¶�V�� �F�K�D�U�D�F�W�H�U�L�]�D�W�L�R�Q�� �R�I�� �L�W�V�� �V�X�L�W�� �D�V�� �D�Q��
administration of ACFFOD-determined rights and 
concluded that it was instead an Administrative Procedure 
�$�F�W���F�K�D�O�O�H�Q�J�H���W�R���5�H�F�O�D�P�D�W�L�R�Q�¶�V���D�X�W�K�R�U�L�W�\���W�R���U�H�O�H�D�V�H���Z�D�W�H�U���L�Q��
compliance with the ESA and federal reserved water rights.  
Id. at 947.  �+�H�U�H���� �Z�H�� �V�L�P�L�O�D�U�O�\�� �U�H�M�H�F�W�� �.�,�'�¶�V�� �D�W�W�H�P�S�W�� �W�R��
circumvent �R�X�U�� �S�U�L�R�U�� �G�H�F�L�V�L�R�Q���� �W�K�H�� �7�U�L�E�H�V�¶�� �U�L�J�K�W�V���� �D�Q�G�� �W�K�H��
effect of the ESA by characterizing the relief it seeks as an 
application of the ACFFOD.13 

 
12  We do not cite KID II  for a preclusive effect, as the dissent alleges.  
Dissent at 40 n.19, 42 n.21.  As we explain, that case �L�O�O�X�V�W�U�D�W�H�V���.�,�'�¶�V��
framing of its legal theory as a McCarran A�P�H�Q�G�P�H�Q�W���³�D�G�P�L�Q�L�V�W�U�D�W�L�R�Q,�  ́
when it actually sought to outmaneuver the force of the ESA and the 
�7�U�L�E�H�V�¶�� �U�L�J�K�W�V�� �W�K�U�R�X�J�K��an enforcement of the ACFFOD.  Here, KID 
attempts another end-run around the same federal rights under the guise 
of the McCarran Amendment. 
13  �:�H�� �D�U�H�� �Q�R�W�� �S�H�U�V�X�D�G�H�G�� �E�\�� �W�K�H�� �G�L�V�V�H�Q�W�¶�V�� �S�U�R�S�R�V�D�O��to apply removal 
precedent to determine whether �.�,�'�¶�V�� �S�H�W�L�W�L�R�Q�� �L�V�� �D�Q�� �³�D�G�P�L�Q�L�V�W�U�D�W�L�R�Q�´��
under the McCarran Amendment.  Dissent at 43 (citing Bell v. Hood, 327 
U.S. 678 (1946) (nonexistence of a cause of action is not a proper basis 
for a jurisdictional dismissal); Jefferson County v. Acker, 527 U.S. 423 
(1999) (colorable federal defense is sufficient to invoke federal question 
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20 KLAMATH IRRIGATION DISTRICT V. USDC-ORM 

We do not reach the �P�H�U�L�W�V�� �R�I�� �.�,�'�¶�V�� �P�R�W�L�R�Q for 
preliminary injunction, as the dissent charges.  Dissent at 
39�±40, 43.  �³�:�H���U�H�F�R�J�Q�L�]�H���W�K�D�W�����D�W���W�L�P�H�V�����µ�M�X�U�L�V�G�L�F�W�L�R�Q���L�V so 
intertwined with the merits that its resolution depends on the 
�U�H�V�R�O�X�W�L�R�Q�� �R�I�� �W�K�H�� �P�H�U�L�W�V���¶�´  Orff v. United States, 358 F.3d 
1137, 1150 (9th Cir. 2004) (quoting Careau Grp. v. United 
Farm Workers, 940 F.2d 1291, 1293 (9th Cir. 1991)).  �³�%�X�W��
that is not �W�K�H�� �F�D�V�H�� �K�H�U�H���´�� Id.  Our determination that the 
Klamath County Circuit Court did not have prior exclusive 
jurisdiction over the rights KID seeks to re-litigate does not 
depend on �W�K�H�� �P�H�U�L�W�V�� �R�I�� �.�,�'�¶�V�� �P�R�W�L�R�Q�� �I�R�U�� �S�U�H�O�L�P�L�Q�D�U�\��
injunction �³as the resolution of one does not depend on the 
�U�H�V�R�O�X�W�L�R�Q���R�I���W�K�H���R�W�K�H�U���´�� Id. 

Further, we have never held that any issue implicating 
federal reserved water rights always goes to the merits of 
such issue and precludes a jurisdictional analysis.  The 
dissent relies on inapposite cases to support this proposition.  
Dissent at 23, 39�±40 (citing United States v. Oregon, 44 F.3d 
758, 770 (9th Cir. 1984); Eagle Cnty., 401 U.S. at 526; Colo. 
River Water Conservation Dist. v. United States, 424 U.S. 
800, 813 (1976)).  These cases merely note that properly 
preserved issues implicating the amount and scope of federal 
reserved rights in state adjudications are reviewable by the 
Supreme Court after final judgment from the state court.  See 
Eagle Cnty., 401 U.S. at 525�±26; Colo. River, 424 U.S. at 
813; Oregon, 44 F.3d at 768�±70. 

�$�J�D�L�Q���� �Z�H�� �H�[�S�U�H�V�V�� �Q�R�� �Y�L�H�Z�V�� �R�Q�� �W�K�H�� �P�H�U�L�W�V�� �R�I�� �.�,�'�¶�V��
underlying motion for preliminary injunction.  We only 
conclude that the Klamath County Circuit Court did not have 

 
jurisdiction under the federal officer removal statute)).  Both cases are 
inapposite as neither deal with the McCarran Amendment, stream 
adjudications, or any analogous issues to those before our Court. 
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prior exclusive jurisdiction over the rights KID seeks to re-
litigate.  As such, the district court did not err in declining to 
remand the motion for preliminary injunction to the state 
court. 

B. Remaining Bauman Factors 

We need not consider the remaining Bauman factors 
�E�H�F�D�X�V�H�� �³�W�K�H�� �D�E�V�H�Q�F�H�� �R�I�� �W�K�H�� �W�K�L�U�G�� �I�D�F�W�R�U���� �F�O�H�D�U�� �H�U�U�R�U���� �L�V��
dispositive.�  ́ Burlington N. & Santa Fe Railway v. Dist. Ct., 
408 F.3d 1142, 1146 (9th Cir. 2005).  �.�,�'�¶�V���S�H�W�L�W�L�R�Q���G�R�H�V��
not satisfy them, in any event.  �7�K�H���G�L�V�W�U�L�F�W���F�R�X�U�W�¶�V���R�U�G�H�U���G�L�G��
�Q�R�W�� �³�P�D�Q�L�I�H�V�W[] �D�� �S�H�U�V�L�V�W�H�Q�W���G�L�V�U�H�J�D�U�G���R�I�� �W�K�H�� �I�H�G�H�U�D�O�� �U�X�O�H�V���´��
nor did it raise legal issues of first impression.  Bauman, 557 
F.2d at 655. 

�.�,�'�� �K�D�V�� �³�R�W�K�H�U�� �D�G�H�T�X�D�W�H�� �P�H�D�Q�V�´�� �W�R�� �D�W�W�D�L�Q�� �L�W�V�� �G�H�V�L�U�H�G��
relief, id. at 654, as its underlying motion for preliminary 
injunction has simply been removed to the district court.  
Nothing prevents KID from seeking substantive relief before 
�W�K�H�� �G�L�V�W�U�L�F�W�� �F�R�X�U�W���� �E�H�F�D�X�V�H���� �F�R�Q�W�U�D�U�\�� �W�R�� �W�K�H�� �G�L�V�V�H�Q�W�¶�V��
characterization, Dissent at 39�±40, 43, we neither adjudicate 
�W�K�H���P�H�U�L�W�V���R�I���.�,�'�¶�V���P�R�W�L�R�Q�����Q�R�U���G�L�U�H�F�W���W�K�H���G�L�V�W�U�L�F�W���F�R�X�U�W���R�Q��
the merits.  KID may also seek interim injunctive relief from 
the district court. 

�)�L�Q�D�O�O�\���� �.�,�'�� �Z�L�O�O�� �Q�R�W�� �E�H�� �³�G�D�P�D�J�H�G�� �R�U�� �S�U�H�M�X�G�L�F�H�G�� �L�Q�� �D��
�Z�D�\���Q�R�W���F�R�U�U�H�F�W�D�E�O�H���R�Q���D�S�S�H�D�O�´���E�\���O�L�W�L�J�D�W�L�Q�J the underlying 
motion before the district court.  Bauman, 557 F.2d at 654.  
�.�,�'�¶�V�� �O�D�F�N�� �R�I�� �V�X�F�F�H�V�V�� �L�Q�� �S�U�H�Y�L�R�X�V�� �I�H�G�H�U�D�O�� �O�D�Z�V�X�L�W�V�� �D�Q�G��
related litigation does not make the Klamath County Circuit 
Court the proper forum by default.  While the dissent 
expresses concern that any eventual appellate relief would 
�E�H���L�Q�D�G�H�T�X�D�W�H���E�H�F�D�X�V�H���.�,�'�¶�V���P�H�P�E�H�U�V���P�D�\���V�X�I�I�H�U��a loss of 
water rights in the interim, Dissent at 46���� �W�K�H�� �G�L�V�V�H�Q�W�¶�V��
approach would threaten to impose exactly the same 
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22 KLAMATH IRRIGATION DISTRICT V. USDC-ORM 

deprivation on the Tribes, whose rights take precedence 
under both federal and state law over those asserted by KID.  
See Patterson, 204 F.3d at 1209, 1214; Baley, 942 F.3d at 
1340; Kandra, 145 F. Supp. 2d at 1197, 1204; Parravano, 
70 F.3d at 541�±42, 545; see also Agua Caliente Band, 849 
F.3d at 1272. 

Accordingly, we do not conclude that this is an 
�³�H�[�F�H�S�W�L�R�Q�D�O�´���V�L�W�X�D�W�L�R�Q���³�D�P�R�X�Q�W�L�Q�J���W�R���D���M�X�G�L�F�L�D�O���X�V�X�U�S�D�W�L�R�Q��
�R�I�� �S�R�Z�H�U���R�U�� �D�� �F�O�H�D�U���D�E�X�V�H�� �R�I�� �G�L�V�F�U�H�W�L�R�Q�´�� �W�K�D�W�� �Z�R�X�O�G�� �M�X�V�W�L�I�\��
�W�K�H���³�H�[�W�U�D�R�U�G�L�Q�D�U�\���U�H�P�H�G�\�´�� �R�I�� �P�D�Q�G�D�P�X�V���� See In re Holl, 
925 F.3d 1076, 1082 (9th Cir. 2019). 

�.�,�'�¶�V���S�H�W�L�W�L�R�Q���I�R�U��a writ of mandamus is DENIED. 
 
 
BAKER, Judge, dissenting: 

�³�>�%�@�H�D�U�L�Q�J���L�Q���P�L�Q�G���W�K�H���X�E�L�T�X�L�W�R�X�V���Q�D�W�X�U�H���R�I���,�Q�G�L�D�Q���Z�D�W�H�U��
�U�L�J�K�W�V���L�Q���W�K�H���>�:�@�H�V�W���´��Colo. River Water Conservation Dist. 
v. United States���� �������� �8���6���� ���������� �������� ���������������� �D�Q�G�� �W�K�D�W�� �³�L�Q��
stream adjudications . . . each water rights claim by its very 
nature raises issues inter se as to all such parties for the 
determination of one claim necessarily affects the amount 
�D�Y�D�L�O�D�E�O�H���I�R�U���W�K�H���R�W�K�H�U���F�O�D�L�P�V���´��Nevada v. United States, 463 
U.S. 110, 140 (1983) (cleaned up), the mandamus petition 
filed by the Klamath Irrigation District (KID) presents an 
important question involving jurisdictional first principles: 
Does a comprehensive state court in rem water-rights 
proceeding have prior exclusive jurisdiction over a quasi in 
rem motion to enforce a decree governing rights to in-state 
water when the United States Bureau of Reclamation asserts 
defenses based on the reserved rights of out-of-state Indian 
tribes and the preemptive effect of the Endangered Species 
Act (ESA)? 
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In holding that the Klamath County (Oregon) Circuit 
Court lacks such prior exclusive jurisdiction, the majority 
gives four reasons. I respectfully disagree as to each. 

First, the majority contends that because the Yurok and 
Hoopa Valley Tribes (the Tribes) are California-based, the 
Oregon state court lacks authority to adjudicate their rights 
to in-state water in the first instance. Opinion at 16�±17. But 
as explained below, Oregon unquestionably has the power to 
adjudicate the rights of the Tribes and other out-of-state 
claimants to water within its borders through in rem 
proceedings, even as its exercise of such authority must 
respect federal reserved rights and interstate water rights. 
�7�K�H�� �L�U�R�Q�\�� �R�I�� �W�R�G�D�\�¶�V�� �G�H�F�L�V�L�R�Q�� �L�V�� �W�K�D�W��we may not pass 
�M�X�G�J�P�H�Q�W�� �R�Q�� �W�K�H�� �.�O�D�P�D�W�K�� �&�R�X�Q�W�\�� �&�L�U�F�X�L�W�� �&�R�X�U�W�¶�V��
jurisdiction as a matter of state law. 

Second, the majority observes that the decree governing 
the res (rights to stored water in Upper Klamath Lake in 
�2�U�H�J�R�Q���� �G�L�G�� �Q�R�W�� �D�G�M�X�G�L�F�D�W�H�� �5�H�F�O�D�P�D�W�L�R�Q�¶�V�� �I�H�G�H�U�D�O�� �O�D�Z��
defenses. Id. at 13�±14�����%�X�W���Z�K�D�W���P�D�W�W�H�U�V���K�H�U�H���L�V���W�K�D�W���.�,�'�¶�V��
quasi in rem motion asserts rights under that decree, over 
which the state court has prior exclusive jurisdiction. The 
�%�X�U�H�D�X�¶�V���G�H�I�H�Q�V�H�V���D�Ue irrelevant. 

Third, the majority concludes �W�K�D�W�� �5�H�F�O�D�P�D�W�L�R�Q�¶�V��
defenses �G�H�I�H�D�W���.�,�'�¶�V���P�R�W�L�R�Q. Id. at 14�±15, 15 n.4, 16 n.5, 
22. �,�W�¶�V���V�H�W�W�O�H�G���O�D�Z�����K�R�Z�H�Y�H�U�� that questions concerning tribal 
reserved rights and other federal defenses in comprehensive 
water-�U�L�J�K�W�V���S�U�R�F�H�H�G�L�Q�J�V���³�J�R���W�R���W�K�H���P�H�U�L�W�V���´��United States v. 
Oregon, 44 F.3d 758, 770 (9th Cir. 1994), and that state 
courts are presumptively competent to adjudicate those 
�³�I�H�G�H�U�D�O���T�X�H�V�W�L�R�Q�V���Z�K�L�F�K�����L�I���S�U�H�V�H�U�Y�H�G�����F�D�Q���E�H���U�H�Y�L�H�Z�H�G�´���L�Q��
�W�K�H�� �6�X�S�U�H�P�H�� �&�R�X�U�W�� �³�D�I�W�H�U�� �I�L�Q�D�O�� �M�X�G�J�P�H�Q�W�� �E�\�� �W�K�H�� �>�V�W�D�W�H�@��
�F�R�X�U�W���´��United States v. Dist. Ct. in and for County of Eagle, 
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���������8���6���������������������������������������(�Y�H�Q���L�I���W�K�H���%�X�U�H�D�X�¶�V���G�H�I�H�Q�V�H�V���D�U�H��
well-founded as the majority contends, that has no bearing 
�R�Q�� �W�K�H�� �V�W�D�W�H�� �F�R�X�U�W�¶�V�� �M�X�U�L�V�G�L�F�W�L�R�Q���� �Z�K�L�F�K�� �Z�H�� �P�X�V�W�� �S�U�H�V�X�P�H��
exists as a matter of state law. 

Finally, the majority holds that the federal sovereign 
immunity waiver of the McCarran Amendment, 43 U.S.C. 
§ 666(a), does not apply here because permitting KID to 
�R�E�W�D�L�Q�� �U�H�O�L�H�I�� �X�Q�G�H�U�� �W�K�H�� �G�H�F�U�H�H�� �Z�R�X�O�G�� �L�Q�W�H�U�I�H�U�H�� �Z�L�W�K�� �³�W�K�H��
�7�U�L�E�H�V�¶�� �U�L�J�K�W�V�´�� �D�Q�G�� �W�K�H�� �S�U�H�H�P�S�W�L�Y�H�� �³�H�I�I�H�F�W�� �R�I�� �W�K�H�� �(�6�$���´��
Opinion at 19. Once again, the majority conflates the merits 
with jurisdiction. We should instead hold that �.�,�'�¶�V��
assertion of a colorable claim to enforce the decree 
governing the res �V�X�I�I�L�F�H�V�� �W�R�� �W�U�L�J�J�H�U�� �W�K�H�� �$�P�H�Q�G�P�H�Q�W�¶�V��
waiver under the test applied by the Supreme Court in 
analogous jurisdictional contexts. Cf. Bell v. Hood, 327 U.S. 
678, 682�±83 (1946). 

Because the Klamath County Circuit Court has prior 
�H�[�F�O�X�V�L�Y�H���M�X�U�L�V�G�L�F�W�L�R�Q���R�Y�H�U���W�K�H���R�U�G�H�U���W�K�D�W���.�,�'�¶�V���P�R�W�L�R�Q���V�H�H�N�V��
to enforce, the district court necessarily committed a clear 
error of law in failing to remand. We should grant the 
�P�D�Q�G�D�P�X�V�� �S�H�W�L�W�L�R�Q�� �D�Q�G�� �V�H�Q�G�� �.�,�'�¶�V�� �Potion back to state 
court where it belongs. 

I 

In 1975, the Oregon Water Resources Department 
(OWRD) commenced a general stream adjudication (the 
Klamath Basin Adjudication, or KBA). See United States v. 
Oregon, 44 F.3d at 762. In so doing, OWRD sought to 
a�V�F�H�U�W�D�L�Q���³�W�K�H���U�H�O�D�W�L�Y�H���U�L�J�K�W�V���R�I���W�K�H���Y�D�U�L�R�X�V���F�O�D�L�P�D�Q�W�V���W�R���W�K�H��
�Z�D�W�H�U�V�´�� �R�I�� �W�K�H�� �.�O�D�P�D�W�K�� �%�D�V�L�Q���� �2�5�6�� �†�� ������������������������ �8�Q�G�H�U��
Oregon law, a general stream adjudication determines all 
water rights vested or initiated before February 24, 1909, 
including�² of critical importance here�² reserved federal 
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rights. See ORS § 539.010(7) (authorizing OWRD to 
�³�D�G�M�X�G�L�F�D�W�H���I�H�G�H�U�D�O���U�H�V�H�U�Y�H�G���U�L�J�K�W�V���I�R�U���W�K�H���Z�D�W�H�U���Q�H�F�H�V�V�D�U�\���W�R��
�I�X�O�I�L�O�O���W�K�H���S�U�L�P�D�U�\���S�X�U�S�R�V�H���R�I���W�K�H���U�H�V�H�U�Y�D�W�L�R�Q�´���� 

�³�>�3�@�U�R�F�H�H�G�L�Q�J�V���D�G�M�X�G�L�F�D�W�L�Q�J�´���Z�D�W�H�U���U�L�J�K�W�V���L�Q���2�U�H�J�R�Q���D�U�H��
�³�L�Q���U�H�P���´��Masterson v. Pac. Live Stock Co., 24 P.2d 1046, 
�������������2�U�������������������P�H�D�Q�L�Q�J���W�K�D�W���W�K�H���.�%�$���L�V���³�G�L�U�H�F�W�O�\���D�J�D�L�Q�V�W��
�W�K�H�� �S�U�R�S�H�U�W�\�´�²in this instance, water rights in Upper 
Klamath Lake�²�³�D�Q�G���>�L�Q�Y�R�O�Y�H�V�@���D�Q���D�G�M�X�G�L�F�D�W�L�R�Q���D�J�D�L�Q�V�W���D�O�O��
mankind equally binding upon eve�U�\�R�Q�H���´��Linn County v. 
Rozelle, 162 P.2d 150, 156 (Or. 1945). And because the 
KBA is �D�J�D�L�Q�V�W�� �W�K�H�� �Z�R�U�O�G���� �³�S�H�U�V�R�Q�>�V�@�� ���� ���� ���� �F�O�D�L�P�>�L�Q�J�@�� �O�H�J�D�O��
title to a water right [were required to] file a claim in the 
�D�G�M�X�G�L�F�D�W�L�R�Q�� �R�U�� �O�R�V�H�� �W�K�H�� �U�L�J�K�W���´��Klamath Irrigation Dist. v. 
United States, 227 P.3d 1145, 1166 (Or. 2010); see also ORS 
§ 539.210 (same); Pac. Live Stock Co. v. Lewis, 241 U.S. 
440, 447�±48 (1916) (same). Accordingly, OWRD provided 
notice of the KBA to federal users in both Oregon and 
California.1 

Even though we held that the McCarran Amendment 
�³�U�H�T�X�L�U�H�G�´�� �5�H�F�O�D�P�D�W�L�R�Q�� �W�R�� �V�X�E�P�L�W�� �I�H�G�H�U�D�O�� �Z�D�W�H�U-rights 
claims to the jurisdiction of the Klamath County Circuit 

 
1 �,�Q�� ������������ �2�:�5�'�� �J�D�Y�H�� �Q�R�W�L�F�H�� �³�W�R���W�K�H�� �8�Q�L�W�H�G���6�W�D�W�H�V���$�W�W�R�U�Q�H�\�� �*�H�Q�H�U�D�O��
claiming a federal reserved right or a right to the use of the waters of the 
Klamath River and its tributaries, diverted in Oregon and used within 
Klamath, Jackson, and Lake Counties, Oregon[,] and Modoc and 
Siskiyou Counties, California���´�� �W�K�D�W�� �L�W�� �Z�R�X�O�G�� �U�H�F�H�L�Y�H�� �S�U�R�R�I�V�� �R�I�� �F�O�D�L�P��
between October 1, 1996, and January 31, 1997, from �³�D�O�O�� �S�D�U�W�L�H�V��
claiming rights to the use of waters of the Klamath River or any of its 
�W�U�L�E�X�W�D�U�L�H�V���´���.�%�$���R�U�G�H�U���D�W���$�S�S�H�Q�G�L�[���+-2 (emphasis added), available at 
https://www.oregon.gov/owrd/programs/WaterRights/Adjudications/Kl
amathAdj/KBA_APP_133626.PDF���� �5�H�F�O�D�P�D�W�L�R�Q�� �³�X�V�H�V�´�� �Z�D�W�H�U�� �E�\��
releasing it from Upper Klamath Lake for the benefit of the California-
based Tribes. 
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Court, United States v. Oregon, 44 F.3d at 770, the Bureau2 
failed to file any such claim on behalf of the Tribes, to whom 
the government owes trust obligations. See Arizona v. San 
Carlos Apache Tribe of Ariz., 463 U.S. 545, 549 (1983);3 cf. 
Nevada v. United States, 463 U.S. at 143�±44 (explaining that 
�D�Q�� �,�Q�G�L�D�Q�� �W�U�L�E�H�¶�V�� �Z�D�W�H�U�� �U�L�J�K�W�V�� �Z�H�U�H�� �O�R�V�W�� �E�H�F�D�X�V�H the 
�J�R�Y�H�U�Q�P�H�Q�W�� �I�D�L�O�H�G�� �W�R�� �D�V�V�H�U�W�� �W�K�H�P�� �L�Q�� �³�D�� �F�R�P�S�U�H�K�H�Q�V�L�Y�H��
adjudication of water rights intended to settle once and for 
all the question of how much of the Truckee River each of 
�W�K�H�� �O�L�W�L�J�D�Q�W�V�� �Z�D�V�� �H�Q�W�L�W�O�H�G�� �W�R���´�� �D�V�� �³�Z�D�W�H�U�� �D�G�M�X�G�L�F�D�W�L�R�Q�V�� �D�U�H��
more in the nature of in rem �S�U�R�F�H�H�G�L�Q�J�V�´���� 

In 2014, OWRD filed a decree (the KBA order)4 that 
provisionally governs water rights in Upper Klamath Lake, 
including the rights of federal properties in California,5 

 
2 Under the Reclamation Act, absent superseding federal law, the Bureau 
�P�X�V�W�� �³�F�R�P�S�O�\�� �Z�L�W�K�� �V�W�D�W�H�� �O�D�Z�� �L�Q�� �W�K�H�� �µ�F�R�Q�W�U�R�O���� �D�S�S�U�R�S�U�L�D�W�L�R�Q���� �X�V�H���� �R�U��
�G�L�V�W�U�L�E�X�W�L�R�Q���R�I���Z�D�W�H�U���¶ �´��California v. United States, 438 U.S. 645, 674�±
75 (1978) (quoting 43 U.S.C. § 383); see also id�����D�W�������������³�7�K�H���O�H�J�L�V�O�D�W�L�Y�H��
history of the Reclamation Act of 1902 makes it abundantly clear that 
Congress intended to defer to the substance, as well as the form, of state 
�Z�D�W�H�U���O�D�Z���´���� 
3 �7�K�X�V�����W�K�H���P�D�M�R�U�L�W�\�¶�V���F�R�Q�W�H�Q�W�L�R�Q���W�K�D�W �W�K�H���³�7�U�L�E�H�V�¶���U�L�J�K�W�V���D�W���L�V�V�X�H���������������Z�H�U�H��
�Q�R�W���V�X�E�M�H�F�W���W�R���W�K�H���.�%�$���´���2�S�L�Q�L�R�Q���D�W��14�±15, is incorrect. Reclamation is 
�V�X�E�M�H�F�W���W�R���W�K�H���.�%�$���D�Q�G���K�R�O�G�V���W�K�H���7�U�L�E�H�V�¶���U�L�J�K�W�V���L�Q���W�U�X�V�W�� 
4 �7�K�H�� �S�D�U�W�L�H�V�� �F�D�O�O�� �W�K�H�� �.�%�$�� �R�U�G�H�U�� �W�K�H�� �³�$�&�)�)�2�'���´�� �V�K�R�U�W�K�D�Q�G�� �I�R�U��
�³Amended and Corrected Findings of Fact and Final Order of 
Determination��� ́
5 �7�K�H���-�X�V�W�L�F�H���'�H�S�D�U�W�P�H�Q�W���H�[�S�O�D�L�Q�V���W�K�D�W���³�>i]f the administrative findings 
and conclusions [in the KBA order] are ultimately sustained by the state 
circuit court, they will approve numerous significant federal reserved 
rights and state appropriative rights for a national park, national forests, 
wilderness areas, wild and scenic rivers, wildlife refuges, Indian 
reservations, and the Klamath Reclamation Project encompassing 
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pending a final adjudication by the state court. See ORS 
§ 539.170; see also Lewis, �������� �8���6���� �D�W�� �������� ���³�>�,�@�W���L�V�� �Z�L�W�K�L�Q��
the power of the state to require that, pending the final 
adjudication, the water shall be distributed according to 
�>�2�:�5�'�@�¶�V order, unless a suitable bond be given to stay its 
�R�S�H�U�D�W�L�R�Q���´������ �8�Q�G�H�U�� �2�U�H�J�R�Q�� �O�D�Z���� �W�K�H�� �³�.�O�D�P�D�W�K�� �&�R�X�Q�W�\��
Circuit Court has exclusive subject matter jurisdiction to 
�U�H�Y�L�H�Z���W�K�H���.�%�$���R�U�G�H�U���´���7�3�&�����/�/�&���Y�����2�U�����:�D�W�H�U���5�H�V�����'�H�S�¶�W, 
482 P.3d 121, 129 (Or. App. 2020). 

On March 29, 2021, KID moved for a preliminary 
injunction in the Klamath County Circuit Court,6 arguing 

 
200,000 acres in southern Oregon and northern California.�´���8���6�����'�H�S�¶�W��
of Justice, Environment & Natural Resources Division, ENRD 
Accomplishments Report Fiscal Year 2013, at 74 (emphasis added), 
https://www.justice.gov/sites/default/files/enrd/legacy/2015/04/13/ENR
D_Accomplishments_Report_2013_2.pdf. One of the national wildlife 
refuges that DOJ referred to is the Tule Lake National Wildlife Refuge, 
located entirely in Northern California. See Kandra v. United States, 145 
F. Supp. 2d 1192, 1196 ���'�����2�U�������������������³�7�Z�R���Q�D�W�L�R�Q�D�O���Z�L�O�G�O�L�I�H���U�H�I�X�J�H�V����
the Lower Klamath and Tule Lake National Wildlife Refuges, depend on 
the [Klamath Reclamation] Project for water and receive large quantities 
�R�I���U�H�W�X�U�Q���L�U�U�L�J�D�W�L�R�Q���I�O�R�Z�V���D�Q�G���R�W�K�H�U���3�U�R�M�H�F�W���Z�D�W�H�U�V���´���� 
6 Earlier, KID sued Reclamation in Oregon district court seeking relief 
under the Administrative Procedure Act (APA). See Klamath Irrigation 
Dist. v. Bureau of Reclamation, No. 1:19-cv-451-CL, Dkt. No. 70 (D. 
�2�U������ ���.�,�'�¶�V�� �V�H�F�R�Q�G�� �D�P�H�Q�G�H�G�� �F�R�P�S�O�D�L�Q�W�� �I�R�U�� �G�H�F�O�D�U�D�W�R�U�\�� �D�Q�G�� �Lnjunctive 
relief). After the Klamath and Hoopa Tribes then intervened to seek 
dismissal, the district court dismissed the suit in 2020 for lack of 
jurisdiction. The court reasoned that the Tribes were required parties, 
Klamath Irrigation Dist. v. U.S. Bureau of Reclamation, 489 F. Supp. 3d 
1168, 1176�±81 (D. Or. 2020) (KID I), and that sovereign immunity�²
which they did not waive�² prevented their joinder, id. at 1181�±82. While 
its appeal to our Court was pending, KID filed its motion in the Klamath 
County Circ�X�L�W�� �&�R�X�U�W���� �:�H�� �O�D�W�H�U�� �D�I�I�L�U�P�H�G�� �W�K�H�� �G�L�V�W�U�L�F�W�� �F�R�X�U�W�¶�V�� �G�L�V�P�L�V�V�D�O����
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�W�K�D�W���5�H�F�O�D�P�D�W�L�R�Q�¶�V���R�Q�J�R�L�Q�J���Z�D�W�H�U���U�H�O�H�D�V�H�V���Y�L�R�O�D�W�H���W�K�H���.�%�$��
order, which provides that the United States only owns the 
right to store water. Pet. 667 (citing KBA order, Pet. 109); 
see also KBA order, Pet. 121 (providi�Q�J���W�K�D�W���³�>�W�@�K�H���8�Q�L�W�H�G��
States also holds a separate right for storage of water in 
Upper Klamath Lake for the benefit of the irrigation rights 
recognized in this Partial Order of Determination�´����
(emphasis added).8 

�.�,�'�¶�V���P�R�W�L�R�Q���D�O�V�R contends that Reclamation�¶�V���U�L�J�K�W���W�R��
store water does not give the Bureau any right to use that 
water, quoting Cookinham v. Lewis, 114 P. 88, 91 (Or. 
���������������I�R�U���W�K�H���S�U�R�S�R�V�L�W�L�R�Q���W�K�D�W���D���S�U�L�P�D�U�\���V�W�R�U�D�J�H���U�L�J�K�W���³�G�R�H�V��
not include the right to divert and use [. . .] stored water, 
which m�X�V�W���E�H���W�K�H���V�X�E�M�H�F�W���R�I���W�K�H���V�H�F�R�Q�G�D�U�\���S�H�U�P�L�W���´���3�H�W������������
see also �.�%�$���R�U�G�H�U�����3�H�W���������������³�>�7�@�K�H���U�L�J�K�W���W�R���V�W�R�U�H���Z�D�W�H�U���L�V��
distinct from the right to use stored water . . . ���´�������7�K�H���P�R�W�L�R�Q��
�D�V�V�H�U�W�V�� �W�K�D�W�� �W�K�H�� �.�%�$�� �R�U�G�H�U�� �L�Q�V�W�H�D�G�� �J�U�D�Q�W�V�� �³�.�,�'�� �D�Q�G�� �R�W�K�H�U��
water right �K�R�O�G�H�U�V�´���W�K�H���³�V�H�F�R�Q�G�D�U�\���U�L�J�K�W���W�R���E�H�Q�H�I�L�F�L�D�O�O�\���X�V�H�´��
the water stored by the Bureau. Pet. 66 (citing KBA order, 
Pet. 121�±22). 

The �P�R�W�L�R�Q���I�X�U�W�K�H�U���D�U�J�X�H�V���W�K�D�W���.�,�'�¶�V���³�V�H�F�R�Q�G�D�U�\���Z�D�W�H�U��
rights to stored water in [Upper Klamath Lake] reservoir 
�F�D�Q�Q�R�W�� �E�H�� �µ�F�D�O�O�H�G�¶�� �R�U curtailed by any water rights�² even 

 
Klamath Irrigation Dist. v. U.S. Bureau of Reclamation, 48 F.4th 934 
(9th Cir. 2022) (KID II ). 
7 This citation, and others in the same form, refers to the ECF page 
�Q�X�P�E�H�U�� �L�Q�� �W�K�H�� �X�S�S�H�U�� �U�L�J�K�W�� �F�R�U�Q�H�U�� �R�I�� �.�,�'�¶�V�� �P�D�Q�G�D�P�X�V�� �S�H�W�L�W�L�R�Q�� �D�Q�G��
�D�W�W�D�F�K�H�G���H�[�K�L�E�L�W�V�����H���J�������³���������R�I���������������´ 
8 I recount �.�,�'�¶�V���D�O�O�H�J�D�W�L�R�Q�V���L�Q���V�R�P�H���G�H�W�D�L�O���E�H�F�D�X�V�H�����D�V���G�L�V�F�X�V�V�H�G���E�H�O�R�Z����
these allegations are highly relevant to whether it has asserted a 
colorable claim that Reclamation water distributions violate the KBA 
order. 
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senior water rights�² [downstream] in the Klamath River���´��
Pet. 67 (emphasis in original and citing various Oregon 
statutes and authorities). Indeed, the motion explains that 
Reclamation admits that the KBA order bars the Bureau 
�I�U�R�P�� �³releas[ing] water previously stored in priority and 
otherwise required for beneficial use by Klamath Project 
beneficiaries from Upper Klamath Lake for the specific 
purposes of producing instream flows in the Klamath River 
either in Oregon or �&�D�O�L�I�R�U�Q�L�D���´���3�H�W�������������T�X�R�W�L�Q�J���%�X�U�H�D�X���R�I��
Reclamation, Reassessment of U.S. Bureau of Reclamation 
Klamath Project Operations to Facilitate Compliance with 
Section 7(a)(2) of the Endangered Species Act, Jan. 2021, 
Pet. 174).9 Nevertheless, the motion claims that the agency 
�L�V�� �G�L�V�W�U�L�E�X�W�L�Q�J�� �³�Y�D�V�W�� �T�X�D�Q�W�L�W�L�H�V�� �R�I�� �V�W�R�U�H�G�� �Z�D�W�H�U�´�� �R�X�W�� �R�I�� �W�K�H��
�O�D�N�H�� �³�W�R�� �S�U�R�Y�L�G�H�� �H�Q�K�D�Q�F�H�G�� �L�Q�V�W�U�H�D�P�� �I�O�R�Z�V�� �L�Q�� �W�K�H�� �.�O�D�P�D�W�K��
�5�L�Y�H�U���L�Q���&�D�O�L�I�R�U�Q�L�D���´��Id. at 67. 

Anticipating defenses likely to be raised by Reclamation, 
�.�,�'�¶�V���P�R�W�L�R�Q���D�V�V�H�U�W�V���W�K�D�W���W�K�H���%�X�U�H�D�X�¶�V���W�U�X�V�W���R�E�O�L�J�D�W�L�R�Q�V���W�R��
�W�K�H�� �7�U�L�E�H�V�� �³�D�I�I�R�U�G�� �Q�R�� �Z�D�W�H�U�� �U�L�J�K�W�V�� �W�R�� �X�V�H�� �V�W�R�U�H�G�� �Z�D�W�H�U�� �L�Q��
[Upper Klamath Lake], as neither Tribe (nor Reclamation 
on their behalf) has ever claimed a water right in [Upper 
Klamath Lake] in the Klamath Adjudication���´�� �3�H�W���� ���� 
(emphasis added).10 Similarly, the motion argues that the 

 
9 That same statement from Reclamation explains that the KBA order 
�³preclude[s] releases of water previously stored in priority in Upper 
�.�O�D�P�D�W�K�� �/�D�N�H�� �I�R�U�� �V�D�W�L�V�I�\�L�Q�J�� �W�K�H�� �<�X�U�R�N�� �D�Q�G�� �+�R�R�S�D�� �7�U�L�E�H�V�¶�� �I�H�G�H�U�D�O�O�\��
reserved water right.�´���3�H�W���������������H�P�S�K�D�V�L�V���D�G�G�H�G���� 
10 If �5�H�F�O�D�P�D�W�L�R�Q���I�R�U�I�H�L�W�H�G���W�K�H���7�U�L�E�H�V�¶���U�L�J�K�W�V���E�\���Q�R�W���I�L�O�L�Q�J���D���F�O�D�L�P���R�Q���W�K�H�L�U��
behalf in the KBA, they would not lack a remedy �I�R�U���W�K�H���J�R�Y�H�U�Q�P�H�Q�W�¶�V��
breach of its trust obligations. See 28 U.S.C. § 1505 (Indian Tucker Act 
providing for jurisdiction in the Court of Federal Claims for claims by 
tribes against the United States); cf. Nevada v. United States, 463 U.S. at 
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�(�6�$�� �G�R�H�V�� �Q�R�W�� �R�Y�H�U�U�L�G�H�� �W�K�H�� �D�J�H�Q�F�\�¶�V�� �5�H�F�O�D�P�D�W�L�R�Q�� �$�F�W��
obligation to comply with state law in distributing water 
from Upper Klamath Lake. Pet. 77�±80.11 

�)�L�Q�D�O�O�\�����.�,�'�¶�V motion includes declarations from several 
of its farmer and rancher members, irrigators who depend on 
the water of Upper Klamath Lake. One explains that 
�³�>�I�@�D�U�P�L�Q�J�� �L�Q�Y�R�O�Y�H�V�� �V�L�J�Q�L�I�L�F�D�Q�W�� �X�S-front costs with long 
�G�H�O�D�\�V���E�H�I�R�U�H���W�K�H���F�U�R�S�V���D�F�W�X�D�O�O�\���U�H�V�X�O�W���L�Q���U�H�Y�H�Q�X�H���´ Pet. 294. 
All the declarants assert that they face the risk of bankruptcy 

 
�������� �Q�������� ���³�,�Q��this case, the Tribe, through the Government as their 
representative, was given adequate notice and a full and fair opportunity 
to be heard. If, in carrying out their role as representative, the 
Government violated its obligations to the Tribe, then the Tr�L�E�H�¶�V���U�H�P�H�G�\��
�L�V���D�J�D�L�Q�V�W���W�K�H���*�R�Y�H�U�Q�P�H�Q�W�����Q�R�W���D�J�D�L�Q�V�W���W�K�L�U�G���S�D�U�W�L�H�V���´������see also id. at 145 
���%�U�H�Q�Q�D�Q���� �-������ �F�R�Q�F�X�U�U�L�Q�J���� ���³�,�� �M�R�L�Q�� �W�K�H�� �&�R�X�U�W�¶�V�� �R�S�L�Q�L�R�Q�� �R�Q�� �W�K�H��
understanding that it reaffirms that the Pyramid Lake Paiute Tribe has a 
remedy against the United States for the breach of duty that the United 
�6�W�D�W�H�V���K�D�V���D�G�P�L�W�W�H�G���´���� 
11 �7�K�H���P�D�M�R�U�L�W�\���F�R�Q�W�H�Q�G�V���W�K�D�W���³�.�,�'�¶�V���U�L�J�K�W�V���D�U�H���V�X�E�V�H�U�Y�L�H�Q�W���W�R���W�K�H���7�U�L�E�H�V�¶��
�U�L�J�K�W�V�� �D�Q�G�� �5�H�F�O�D�P�D�W�L�R�Q�¶�V�� �(�6�$�� �U�H�V�S�R�Q�V�L�E�L�O�L�W�L�H�V���´�� �2�S�L�Q�L�R�Q�� �D�W��10 (citing 
�.�O�D�P�D�W�K�� �:�D�W�H�U�� �8�V�H�U�V�� �3�U�R�W�H�F�W�L�Y�H�� �$�V�V�¶�Q�� �Y���� �3�D�W�W�H�U�Von, 204 F.3d 1206, 
1213 (9th Cir. 1999)). But the administrative adjudication phase of the 
KBA was then ongoing, prompting us to qualify our holding: The KBA 
�³will . . . decide�>�@�´���³�T�X�H�V�W�L�R�Q�V���R�I���U�H�O�D�W�L�Y�H���D�P�R�X�Q�W�V���D�Q�G���S�U�L�R�U�L�W�L�H�V�����D�W���O�H�D�V�W��
within the State of Oregon . . . . Our decision in this case . . . relate[s] 
�R�Q�O�\���W�R���T�X�H�V�W�L�R�Q�V���L�Q�Y�R�O�Y�L�Q�J���W�K�H���%�X�U�H�D�X�¶�V���R�S�H�U�D�W�L�R�Q���D�Q�G���P�D�Q�D�J�H�P�H�Q�W���R�I��
the [Klamath Basin] Project, and not to the relative rights of others not 
before the court to the use of the waters of the Basin���´��Patterson, 204 
F.3d at 1214 n.3 (emphasis added). KID was not a party to Patterson, 
�D�Q�G���W�R���Z�K�D�W���H�[�W�H�Q�W���L�W�V���U�L�J�K�W�V���X�Q�G�H�U���W�K�H���.�%�$���R�U�G�H�U���D�U�H���³�V�X�E�V�H�U�Y�L�H�Q�W�´���W�R��
�W�K�H�� �7�U�L�E�H�V�¶�� �U�L�J�K�W�V�� �D�Q�G�� �5�H�F�O�D�P�D�W�L�R�Q�¶�V�� �(�6�$�� �U�H�V�S�R�Q�V�L�E�L�O�L�W�L�H�V when the 
Bureau failed to assert a c�O�D�L�P�� �R�Q�� �W�K�H�� �7�U�L�E�H�V�¶�� �E�H�K�D�O�I�� �L�V�� �S�U�H�F�L�V�H�O�\�� �W�K�H��
�T�X�H�V�W�L�R�Q���U�D�L�V�H�G���E�\���.�,�'�¶�V���P�R�W�L�R�Q�����,�Q���D�Q�\���H�Y�H�Q�W�����H�Y�H�Q���L�I���.�,�'���Z�H�U�H���E�R�X�Q�G��
by Patterson, it could not have asserted any claim in that action to 
enforce the KBA order, which OWRD only first issued in 2013 (some 
14 years after our ruling in Patterson). 
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or liquidating assets because of Reclamation-induced water 
shortages. Pet. 86�±100; Pet. 293�±310. For example, one 
�V�W�D�W�H�V�� �W�K�D�W���³�>�Z�@�L�W�K�R�X�W���W�K�H�� �Z�D�W�H�U�� �.�,�'�� �D�Q�G�� �,�� �R�Z�Q�� �U�L�J�K�W�V�� �W�R���� �,��
cannot grow crops, and therefore cannot generate revenue to 
�S�D�\�� �G�H�E�W�� �D�Q�G�� �P�D�L�Q�W�D�L�Q�� �W�K�H�� �E�X�V�L�Q�H�V�V���´�� �3�H�W���� �������� �7�K�H�� �H�I�I�H�F�W�V��
�I�U�R�P�� �³�Z�D�W�H�U�� �V�K�R�U�W�D�J�H�V�� �L�Q�� �D�� �S�D�U�W�L�F�X�O�D�U�� �\�H�D�U�� �F�D�Q�� �L�P�S�D�F�W�� �Q�R�W��
only year-to-year crops, but crops that require a longer-term 
investment and commitment���´���3�H�W������������ 

Citing the federal officer removal statute, 28 U.S.C. 
§ �����������D������������ �W�K�H�� �%�X�U�H�D�X�� �U�H�P�R�Y�H�G�� �.�,�'�¶�V�� �P�R�W�L�R�Q�� �W�R�� �W�K�H��
�G�L�V�W�U�L�F�W�� �F�R�X�U�W���� �5�H�F�O�D�P�D�W�L�R�Q�¶�V�� �U�H�P�R�Y�D�O�� �Q�R�W�L�F�H�� �D�G�P�L�W�V�� �W�K�D�W��
�.�,�'�¶�V�� �P�R�W�L�R�Q�� �V�H�H�N�V�� �W�R�� �E�D�U�� �W�K�H�� �%�X�U�H�D�X�¶�V�� �U�H�O�H�D�V�H�V�� �R�I�� �Z�D�W�H�U��
from Upper Klamath Lake to the extent such releases 
�³conflict with state-based water rights determined in the 
[KBA order�@���´�� �3�H�W���� �������� ���H�P�S�K�D�V�L�V�� �D�G�G�H�G������ �7�K�H�� �Q�R�W�L�F�H��
�H�[�S�U�H�V�V�O�\���L�G�H�Q�W�L�I�L�H�V���W�Z�R���I�H�G�H�U�D�O���³�G�H�I�H�Q�V�H�V�´ �W�R���.�,�'�¶�V���F�O�D�L�P�V����
�³�V�H�Q�L�R�U���I�H�G�H�U�D�O���U�H�V�H�U�Y�H�G���7�U�L�E�D�O���I�L�V�K�L�Q�J���D�Q�G���Z�D�W�H�U���U�L�J�K�W�V�´���D�Q�G��
�³�V�R�Y�H�U�H�L�J�Q���L�P�P�X�Q�L�W�\���´���3�H�W������������ 

KID then moved to remand, arguing that the prior 
exclusive jurisdiction doctrine applies here. Under that 
doctrine, even if removal were otherwise proper,12 the 
�G�L�V�W�U�L�F�W�� �F�R�X�U�W�� �Q�H�Y�H�U�W�K�H�O�H�V�V�� �O�D�F�N�H�G�� �M�X�U�L�V�G�L�F�W�L�R�Q�� �L�I�� �.�,�'�¶�V 
motion is in rem or quasi in rem, because the state court 
proceeding is in rem. See Goncalves ex rel. Goncalves v. 
�5�D�G�\�� �&�K�L�O�G���¶�V�� �+�R�V�S���� �6�D�Q�� �'�L�H�J�R, 865 F.3d 1237, 1253 (9th 
�&�L�U�������������������³�,�I���E�R�W�K���F�R�X�U�W�V���H�[�H�U�F�L�V�H���H�L�W�K�H�U��in rem or quasi in 
rem jurisdiction, then the courts may be simultaneously 

 
12 See �6�W�D�W�H���(�Q�J�¶�U���R�I���6�W�D�W�H���R�I���1�H�Y�����Y�����6�����)�R�U�N���%�D�Q�G���R�I���7�H-Moak Tribe of 
W. Shoshone Indians of Nev., 339 F.3d 804, 809 (9th Cir. 2003) 
���³�6�H�F�W�L�R�Q�������������������������P�H�U�H�O�\���D�O�O�R�Z�V���W�K�H���I�H�G�H�U�D�O���J�R�Y�H�U�Q�P�H�Q�W���W�R���U�H�P�R�Y�H���D��
case to federal district court; it does not determine whether the court has 
�M�X�U�L�V�G�L�F�W�L�R�Q���W�R���K�H�D�U���L�W���´���� 
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32 KLAMATH IRRIGATION DISTRICT V. USDC-ORM 

exercising jurisdiction over the same property, in which case 
the prior exclusive jurisdiction doctrine applies and the 
district court is precluded from exercising jurisdiction over 
the res���´���� 

The district court denied the remand motion, reasoning 
�W�K�D�W���³�.�,�'�� �V�H�H�N�V�� �W�R�� �U�H�D�F�K�� �E�H�\�R�Q�G�� �W�K�H�� �O�L�P�L�W�H�G���Z�D�L�Y�H�U�� �R�I�� �W�K�H��
McCarran Amendment to litigate federal issues, most 
notably �5�H�F�O�D�P�D�W�L�R�Q�¶�V�� �U�H�O�H�D�V�H�� �R�I�� �Z�D�W�H�U�� �W�R�� �V�D�W�L�V�I�\�� �W�K�H��
instream water rights of the Yurok and Hoopa Valley Tribes 
and the co-�H�[�W�H�Q�V�L�Y�H�� �G�H�P�D�Q�G�V�� �R�I�� �W�K�H�� �(�6�$���´�� �3�H�W���� ������������
�%�H�F�D�X�V�H���³�.�,�'�¶�V���P�R�W�L�R�Q���I�R�U���S�U�H�O�L�P�L�Q�D�U�\���L�Q�M�X�Q�F�W�L�R�Q���G�R�H�V���Q�R�W��
�F�R�P�H�� �Z�L�W�K�L�Q�� �W�K�H�� �0�F�&�D�U�U�D�Q�� �$�P�H�Q�G�P�H�Q�W�¶�V�� �Z�Diver . . . the 
KBA [does not] possess exclusive jurisdiction over the 
�F�O�D�L�P���´��Id. KID then filed its mandamus petition. 

II 

�,�W�¶�V�� �X�Q�G�L�V�S�X�W�H�G�� �W�K�D�W�� �W�K�H�� �.�O�D�P�D�W�K�� �&�R�X�Q�W�\�� �&�L�U�F�X�L�W�� �&�R�X�U�W��
has in rem jurisdiction over rights to the stored water (the 
res) of Upper �.�O�D�P�D�W�K�� �/�D�N�H�� �L�Q�� �2�U�H�J�R�Q���� �,�W�¶�V�� �V�L�P�L�O�D�U�O�\��
undisputed that the KBA order provisionally governs 
�5�H�F�O�D�P�D�W�L�R�Q�¶�V�� �G�L�V�W�U�L�E�X�W�L�R�Q�V�� �I�U�R�P�� �W�K�D�W��res pending a final 
adjudication by the state court. As described above, and as 
the Bureau admitted in its notice of removal, see Pet. 353, 
�.�,�'�¶�V���P�R�W�L�R�Q���P�D�Q�L�I�H�V�W�O�\���V�H�H�N�V���W�R���H�Q�I�R�U�F�H���W�K�D�W���R�U�G�H�U�� 

This case is therefore much like State Engineer, where 
we held that to determine whether a removed action 
encroached upon prior exclusive jurisdiction of a state court, 
a district court must �³�O�R�R�N���E�H�K�L�Q�G���W�K�H���I�R�U�P���R�I���W�K�H���D�F�W�L�R�Q���W�R��
the gravamen of a complaint and the nature of the right sued 
�R�Q���´�� �������� �)�����G�� �D�W�� �������� ���F�O�H�D�Q�H�G�� �X�S������ �$�V�� �L�Q��State Engineer, 
�³�>�W�@�K�H�U�H���F�D�Q���E�H���Q�R���V�H�U�L�R�X�V���G�L�V�S�X�W�H���W�K�D�W���>�.�,�'�¶�V���P�R�W�L�R�Q�@���Z�D�V��
�E�U�R�X�J�K�W�� �W�R�� �H�Q�I�R�U�F�H�� �D�� �G�H�F�U�H�H�´�²the KBA order�²�³�R�Y�H�U�� �D��
�U�H�V�´�²i.e., the rights to the stored waters of Upper Klamath 
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Lake. Id�����D�W�������������³�*�L�Y�H�Q���W�K�H���]�H�U�R-sum nature of the resource, 
�D�Q�\�� �S�D�U�W�\�¶�V�� �X�Q�O�D�Z�I�X�O�� �G�L�Y�H�U�V�L�R�Q�� �R�I�� �Z�D�W�H�U�� �I�U�R�P�� �W�K�H�� �>�O�D�N�H�@��
�Q�H�F�H�V�V�D�U�L�O�\�� �D�I�I�H�F�W�V�� �R�W�K�H�U�� �X�V�H�U�V���´��Id. Thus, the district court 
can�Q�R�W�� �D�G�M�X�G�L�F�D�W�H�� �.�,�'�¶�V�� �D�Q�G�� �5�H�F�O�D�P�D�W�L�R�Q�¶�V�� �³�S�H�U�V�R�Q�D�O��
�F�O�D�L�P�V���W�R���>�W�K�H�@���S�U�R�S�H�U�W�\���Z�L�W�K�R�X�W���G�L�V�W�X�U�E�L�Q�J���W�K�H���I�L�U�V�W���F�R�X�U�W�¶�V��
�M�X�U�L�V�G�L�F�W�L�R�Q�� �R�Y�H�U�� �W�K�H�� �U�H�V���´��Id. While �.�,�'�¶�V�� �P�R�W�L�R�Q�� �³�L�V��
�E�U�R�X�J�K�W���R�Q�O�\���D�J�D�L�Q�V�W���W�K�H���>�%�X�U�H�D�X�@���S�H�U�V�R�Q�D�O�O�\���´���E�H�F�D�X�V�H���³the 
�S�D�U�W�L�H�V�¶���L�Q�W�H�U�H�V�W�V���L�Q���W�K�H���S�U�R�S�H�U�W�\�´�²the KBA order�²�³�V�H�U�Y�H��
as the basis [for] �M�X�U�L�V�G�L�F�W�L�R�Q���´���W�K�H���P�R�W�L�R�Q���³�L�V��quasi in rem, 
�D�Q�G���W�K�H���G�R�F�W�U�L�Q�H���R�I���S�U�L�R�U���H�[�F�O�X�V�L�Y�H���M�X�U�L�V�G�L�F�W�L�R�Q���I�X�O�O�\���D�S�S�O�L�H�V���´��
Id. (cleaned up); see also Hanson v. Denckla, 357 U.S. 235, 
246 n.12 (1958) (defining quasi in rem actions as including 
�W�K�R�V�H���L�Q���Z�K�L�F�K���³�W�K�H���S�O�D�L�Q�W�L�I�I���>�V�H�H�N�V�@���W�R���V�H�F�X�U�H���D���S�U�H-existing 
claim in the subject property and to extinguish or establish 
the nonexistence of similar interests of particular 
�S�H�U�V�R�Q�V�´����13 Penn Gen. Cas. Co. v. Pennsylvania ex rel. 
Schnader�������������8���6���������������������������������������L�I���³�W�Z�R���V�X�L�W�V���D�U�H���L�Q���U�H�P��
or quasi in rem, . . . the court first assuming jurisdiction over 

 
13 In a quasi in rem �D�F�W�L�R�Q�����³�W�K�H���E�D�V�L�V���R�I���M�X�U�L�V�G�L�F�W�L�R�Q���L�V���W�K�H���G�H�I�H�Q�G�D�Q�W�¶�V��
interest �L�Q���S�U�R�S�H�U�W�\�����U�H�D�O���R�U���S�H�U�V�R�Q�D�O�����Z�K�L�F�K���L�V���Z�L�W�K�L�Q���W�K�H���F�R�X�U�W�¶�V���S�R�Z�H�U����
as distinguished from in rem jurisdiction in which the court exercises 
�S�R�Z�H�U�� �R�Y�H�U�� �W�K�H�� �S�U�R�S�H�U�W�\�� �L�W�V�H�O�I���� �Q�R�W�� �V�L�P�S�O�\�� �W�K�H�� �G�H�I�H�Q�G�D�Q�W�¶�V�� �L�Q�W�H�U�H�V�W��
�W�K�H�U�H�L�Q���´���%�O�D�F�N�¶�V���/�D�Z���'�L�F�W�L�R�Q�D�U�\ 794 (6th ed. 1990). Applied here, the 
�E�D�V�L�V���R�I���M�X�U�L�V�G�L�F�W�L�R�Q���R�Y�H�U���.�,�'�¶�V��quasi in rem motion is the KBA order, 
�Z�K�L�F�K�� �D�G�M�X�G�L�F�D�W�H�G�� �W�K�H�� �S�D�U�W�L�H�V�¶�� �L�Q�W�H�U�H�V�W�V�� �D�Q�G�� �R�Y�H�U�� �Z�K�L�F�K�� �W�K�H�� �.�O�D�P�D�W�K��
County Circuit Court has continuing exclusive jurisdiction. See TPC, 
482 P.3d at 129; cf. United States v. Alpine Land & Reservoir Co., 174 
F.3d 1007, 1013, 1014 (9th Cir. 1999) (a federal district court had prior 
�H�[�F�O�X�V�L�Y�H�� �M�X�U�L�V�G�L�F�W�L�R�Q�� �³�R�Y�H�U�� �W�K�H�� �Z�D�W�H�U�� �U�L�J�K�W�V�� �L�Q�� �T�X�H�V�W�L�R�Q�� �Z�K�H�Q�� �L�W��
adjudicated the Alpine and Orr Ditch Decrees and . . . continued to retain 
�V�X�F�K�� �M�X�U�L�V�G�L�F�W�L�R�Q���´�� �D�Q�G�� �³�W�R�� �F�R�Q�V�W�U�X�H�� �W�K�H�V�H�� �'�H�F�U�H�H�V�� �V�R�� �W�K�D�W�� �W�K�H�� �G�L�V�W�U�L�F�W��
court does not retain exclusive jurisdiction would render the retention of 
�M�X�U�L�V�G�L�F�W�L�R�Q���D���Q�X�O�O�L�W�\�´���� 
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the property may maintain and exercise that jurisdiction to 
�W�K�H���H�[�F�O�X�V�L�R�Q���R�I���W�K�H���R�W�K�H�U�´���� 

The majority, however, offers in essence four reasons 
why the prior exclusive jurisdiction doctrine does not apply 
here. I consider each in turn. 

A 

Although not expressed as such, the majority implies that 
the Klamath County Circuit Court lacks jurisdiction ab initio 
insofar as Reclamation defends its water distributions based 
on the reserved rights of the California-based Tribes. 
Opinion at 16 (averr�L�Q�J�� �W�K�D�W�� �D�� �V�W�D�W�H�� �P�D�\�� �Q�R�W�� �³�D�G�M�X�G�L�F�D�W�H��
rights beyond its jurisdiction, which, at bottom, is what 
�.�,�'�¶�V�� �P�R�W�L�R�Q�� �I�R�U�� �D�� �S�U�H�O�L�P�L�Q�D�U�\�� �L�Q�M�X�Q�F�W�L�R�Q�� �V�H�H�N�V�� �W�R�� �G�R�´����
(citing Eagle County, 401 U.S. at 523, and Baley v. United 
States, 942 F.3d 1312, 1341 (Fed. Cir. 2019)). Eagle County 
�R�E�V�H�U�Y�H�G�� �W�K�D�W�� �W�K�H�� �W�H�U�P�� �³�U�L�Y�H�U�� �V�\�V�W�H�P�´�� �L�Q�� �W�K�H�� �0�F�&�D�U�U�D�Q��
�$�P�H�Q�G�P�H�Q�W�� �³�P�X�V�W�� �E�H�� �U�H�D�G�� �D�V�� �H�P�E�U�D�F�L�Q�J�� �R�Q�H��within the 
�S�D�U�W�L�F�X�O�D�U�� �6�W�D�W�H�¶�V�� �M�X�U�L�V�G�L�F�W�L�R�Q���´�� �I�R�U�� �³�>�Q�@�R�� �V�X�L�W���E�\�� �D�Q�\�� �6�W�D�W�H��
�F�R�X�O�G���S�R�V�V�L�E�O�\���H�Q�F�R�P�S�D�V�V���D�O�O���R�I���W�K�H���Z�D�W�H�U���U�L�J�K�W�V�´���L�Q���D�Q���H�Q�W�L�U�H��
interstate river system such as the Colorado River. 401 U.S. 
at 523 (emphasis added).14 

�7�K�H�� �.�O�D�P�D�W�K�� �&�R�X�Q�W�\�� �&�L�U�F�X�L�W�� �&�R�X�U�W�¶�V�� �H�[�H�U�F�L�V�H�� �R�I��
�M�X�U�L�V�G�L�F�W�L�R�Q���R�Y�H�U���W�K�H���7�U�L�E�H�V�¶���F�O�D�L�P�V���L�V���F�R�Q�V�L�V�W�H�Q�W���Z�L�W�K��Eagle 
County, however, because the water in question is inside 
Oregon. As to �³ �µ�S�U�R�S�H�U�W�\�� �Z�L�W�K�L�Q�� �L�W�V�� �O�L�P�L�W�V���¶�� �´�� �D�� �V�W�D�W�H��
�³�S�R�V�V�H�V�V�>�H�V�@�� �W�K�H��power to provide for the adjudication of 
titles to [property] not only as against residents, but as 

 
14 Citing this observation, in Baley the Federal Circuit simply asserted�²
with no analysis to speak of�² that the Klamath County Circuit Court 
lacked the power to adjudicate the rights of the California-based Tribes 
to water stored in Oregon. See 942 F.3d at 1341. 
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against nonresidents, who might be brought into court by 
�S�X�E�O�L�F�D�W�L�R�Q���´��Am. Land Co. v. Zeiss, 219 U.S. 47, 61 (1911) 
(emphasis added) (quoting Arndt v. Griggs, 134 U.S. 316, 
320 (1890)). Such an in rem �³�S�U�R�F�H�G�X�U�H���H�V�W�D�E�O�L�V�K�H�G���E�\���W�K�H��
�V�W�D�W�H���������������L�V���E�L�Q�G�L�Q�J���X�S�R�Q���W�K�H���I�H�G�H�U�D�O���F�R�X�U�W�V���´��Arndt, 134 U.S. 
at 321. Oregon has established such a procedure for water 
�U�L�J�K�W�V�����D�Q�G���L�W���V�S�H�F�L�I�L�F�D�O�O�\���F�R�Q�I�H�U�V���M�X�U�L�V�G�L�F�W�L�R�Q���W�R���³�D�G�M�X�G�L�F�D�W�H��
�I�H�G�H�U�D�O���U�H�V�H�U�Y�H�G���U�L�J�K�W�V���´���2�5�6���† 539.010(7). 

That Oregon cannot subject the Tribes to in personam 
jurisdiction is irrelevant because the KBA is in rem. See 4A 
C. Wright & A. Miller, Federal Practice & Procedure 
§ ���������������W�K���H�G���������������X�S�G�D�W�H�������³�7�K�H���I�D�F�W���W�K�D�W���W�K�H���F�R�X�U�W���F�D�Q�Q�R�W��
obtain jurisdiction over the person of all defendants or 
claimants to the property is considered irrelevant to whether 
in rem or quasi-in-rem jurisdiction is constitutionally 
�S�H�U�P�L�V�V�L�E�O�H���´������see also Tenn. Student Assistance Corp. v. 
Hood, 541 U.S. 440, 453 (2004) (same); Arndt, 134 U.S. at 
320�±21 (same). And because the KBA is in rem, as described 
above, OWRD�² after giving notice�² exercised its authority 
under state law to adjudicate the reserved rights of federal 
properties in both Oregon and California in the KBA order.15 

 
15 Invoking the party-presentation rule, see United States v. Sineneng-
Smith, 140 S. Ct. 1575, 1579 (2020), the majority contends that because 
�.�,�'�� �G�L�G�� �Q�R�W�� �F�L�W�H�� �2�:�5�'�¶�V�� �Q�R�W�L�F�H�� �W�R�� �I�H�G�H�U�D�O�� �X�V�H�U�V�� �L�Q�� �&�D�O�L�I�R�U�Q�L�D�� �R�U�� �W�K�H��
�-�X�V�W�L�F�H�� �'�H�S�D�U�W�P�H�Q�W�¶�V�� �S�X�E�O�L�F�� �D�F�N�Q�R�Z�O�H�G�J�P�H�Q�W�� �W�K�D�W�� �W�K�H�� �.�%�$�� �R�U�G�H�U��
governs water rights of federal properties in California, we should ignore 
those documents, Opinion at 16 n.5, even though they bear directly on 
�.�,�'�¶�V�� �F�R�Q�W�H�Q�W�L�R�Q�� �W�K�D�W�� �W�K�H�� �R�U�G�H�U�� �D�G�M�X�G�L�F�D�W�H�G�� �Z�D�W�H�U�� �U�L�J�K�W�V���� �L�Q�F�O�X�G�L�Q�J��
�I�H�G�H�U�D�O���U�H�V�H�U�Y�H�G���U�L�J�K�W�V���� �³�D�V�� �D�J�D�L�Q�V�W���W�K�H�� �Z�K�R�O�H���Z�R�U�O�G���´�� �3�H�W���� ������ ���T�X�R�W�L�Q�J��
Goncalves, 865 F.3d at 1254); see also Pet. Reply at 21 n.2 (arguing 
�³�5�H�F�O�D�P�D�W�L�R�Q�¶�V���V�X�J�J�H�V�W�L�R�Q���W�K�D�W���&�D�O�L�I�R�U�Q�L�D���W�U�L�E�H�V���Z�K�R���G�L�G���Q�R�W���S�D�U�W�L�F�L�S�D�W�H��
in the [KBA] may still claim water rights in [Upper Klamath Lake] is 
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�7�K�D�W���D���V�W�D�W�H���F�R�X�U�W�¶�V���H�[�H�U�F�L�V�H���R�I��in rem jurisdiction in the 
context of water rights requires it to respect federal reserved 
rights and other limits on its authority such as interstate 
compacts does not mean that it lacks power in the first 
instance to determine those constraints. The Supreme Court 
�K�D�V���U�H�S�H�D�W�H�G�O�\���H�P�S�K�D�V�L�]�H�G���W�K�D�W���V�W�D�W�H�V���K�D�Y�H���³�S�O�H�Q�D�U�\���F�R�Q�W�U�R�O�´��
over water within their borders, California v. United States, 
438 U.S. at 657�±58 (quoting Cal. Or. Power Co. v. Beaver 
Portland Cement Co., 295 U.S. 142, 163�±64 (1935)), even 
�D�V���W�K�L�V���³�W�R�W�D�O���D�X�W�K�R�U�L�W�\�´���L�V���V�X�E�M�H�F�W���W�R���³�W�K�H���U�H�V�H�U�Y�H�G���U�L�J�K�W�V���R�U��
�Q�D�Y�L�J�D�W�L�R�Q�� �V�H�U�Y�L�W�X�G�H�� �R�I�� �W�K�H�� �8�Q�L�W�H�G�� �6�W�D�W�H�V���´��id. at 662; cf. 
San�W�D���)�H���7�U�D�L�O���5�D�Q�F�K�H�V���3�U�R�S�����2�Z�Q�H�U�V���$�V�V�¶�Q���Y�����6�L�P�S�V�R�Q, 990 
�3�����G�� �������� ������ �Q�������� ���&�R�O�R���� ������������ ���³�7�K�H�� �D�Y�D�L�O�D�E�L�O�L�W�\�� �R�I�� �Z�D�W�H�U��
arising in Colorado for beneficial use in Colorado is limited 
by the delivery requirements of the interstate compacts and 
equitable apportionment decrees to which Colorado is a 
�S�D�U�W�\���´������Mississippi v. Tennessee, 142 S. Ct. 31, 41 (2021) 

 
�Z�U�R�Q�J�´���E�H�F�D�X�V�H���D�Q���³�L�Q���U�H�P���S�U�R�F�H�H�G�L�Q�J���������������G�H�W�H�U�P�L�Q�H�V���U�L�J�K�W�V���L�Q���S�D�U�Wicular 
�S�U�R�S�H�U�W�\���D�J�D�L�Q�V�W���W�K�H���H�Q�W�L�U�H���Z�R�U�O�G�´���� 

Post-Sineneng-Smith�����K�R�Z�H�Y�H�U�����Z�H���K�D�Y�H���U�H�F�R�J�Q�L�]�H�G���W�K�D�W���³�Z�K�H�Q���D�Q��
issue or claim is properly before the court, the court is not limited to the 
particular legal theories advanced by the parties, but rather retains the 
independent power to identify and apply the proper construction of 
�J�R�Y�H�U�Q�L�Q�J�� �O�D�Z���´��Does v. Wasden, 982 F.3d 784, 793 (9th Cir. 2020) 
(quoting Kamen v. Kemper Fin. Servs., Inc., 500 U.S. 90, 99 (1991)). 
�.�,�'�¶�V���P�D�Q�G�D�P�X�V���S�H�W�L�W�L�R�Q���V�T�X�D�U�H�O�\���U�D�L�V�H�V���W�K�H��issue of whether the KBA 
order is effective against the world, and just as we may consider cases 
not cited by the parties bearing on that issue, we may also sua sponte take 
judicial notice of relevant public records. See Khoja v. Orexigen 
Therapeutics, Inc.�������������)�����G�������������������������W�K���&�L�U�������������������³�>�$�@���F�R�X�U�W���P�D�\��
take judicial notice of matters of public record . . . ���´�������F�O�H�D�Q�H�G���X�S������Where 
Do We Go Berkeley v. Cal. �'�H�S�¶�W���R�I���7�U�D�Q�V�S., 32 F.4th 852, 858 n.2 (9th 
Cir. 2022) (sua sponte taking judicial notice). Thus, the majority sua 
sponte takes judicial notice of a public document in an attempt to link 
KID to the Klamath Water Users Association. Opinion at 9, 18 n.9. 
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���³�:�K�H�Q�� �D�� �Z�D�W�H�U���U�H�V�R�X�U�F�H�� �L�V�� �V�K�D�U�H�G�� �E�H�W�Z�H�H�Q�� �V�H�Y�H�U�D�O�� �6�W�D�W�H�V����
each one has an interest which should be respected by the 
�R�W�K�H�U���´�������F�O�H�D�Q�H�G���X�S����16 

Not only does the Klamath County Circuit Court have 
the power to adjudicate inter se the water rights of all 
claimants to the waters of Upper Klamath Lake, but we also 
lack the prerogative to opine on the state-law limits of that 
�F�R�X�U�W�¶�V�� �H�[�H�U�F�L�V�H�� �R�I�� �V�X�F�K�� �D�X�W�K�R�U�L�W�\����See San Carlos Apache 
Tribe, 463 U.S. at 561 (stating that whether state courts have 
jurisdiction over Indian water-�U�L�J�K�W�V���L�V�V�X�H�V���³�L�V���D���T�X�H�V�W�L�R�Q���� . . 
�R�Y�H�U���Z�K�L�F�K���W�K�H���V�W�D�W�H���F�R�X�U�W�V���K�D�Y�H���E�L�Q�G�L�Q�J���D�X�W�K�R�U�L�W�\�´���D�Q�G���W�K�D�W��
where, as here, a state court has taken jurisdiction, federal 
�F�R�X�U�W�V�� �³�P�X�V�W�� �D�V�V�X�P�H���� �X�Q�W�L�O�� �L�Q�I�R�U�P�H�G�� �R�W�K�H�U�Z�L�V�H���� �W�K�D�W�²at 
least insofar as state law is concerned�² such jurisdiction 
�H�[�L�V�W�V�´���� As far as we are concerned, the only relevant 
�T�X�H�V�W�L�R�Q���L�V���³�Z�K�H�W�K�H�U���W�K�H�U�H���L�V���D���I�H�G�H�U�D�O���E�D�U���W�R���W�K�H���D�V�V�H�U�W�L�R�Q���R�I��
state jurisdi�F�W�L�R�Q�´���E�\���W�K�H���.�O�D�P�D�W�K���&�R�X�Q�W�\���&�L�U�F�X�L�W���&�R�X�U�W����Id. 
The only such bar raised here by Reclamation is sovereign 
immunity, discussed below. 

B 

According to the majority, the second reason the 
Klamath County Circuit Court lacks prior exclusive 
jurisdiction over KID�¶�V�� �P�R�W�L�R�Q�� �L�V�� �E�H�F�D�X�V�H�� �³�>�W�@�K�H�� �.�%�$��
�>�R�U�G�H�U�@���G�L�G���Q�R�W���D�G�M�X�G�L�F�D�W�H���5�H�F�O�D�P�D�W�L�R�Q�¶�V���(�6�$���R�E�O�L�J�D�W�L�R�Q�V���R�U��
�W�K�H���7�U�L�E�H�V�¶���V�H�Q�L�R�U���U�L�J�K�W�V���� . . ���´���2�S�L�Q�L�R�Q���D�W��13 (citing United 
States v. Orr Water Ditch Co., 600 F.3d 1152, 1160�±61 (9th 

 
16 The Klamath River Basin Compact governs the equitable 
apportionment of water between Oregon and California users in the 
Klamath Basin. See ORS § 542.620. That compact, while otherwise 
binding in the KBA, see id. Art. XII.A., expressly excludes reserved 
federal rights, including tribal rights, from its scope. See id. Arts. X, XI. 
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Cir. 2010)). Along the same lines, the majority attempts to 
distinguish State Engineer, contending that while the state 
�F�R�X�U�W���W�K�H�U�H���³�K�D�G���M�X�U�L�V�G�L�F�W�L�R�Q���R�Y�H�U���W�K�H���W�U�L�E�H�¶�V���U�L�J�K�W�V���E�H�F�D�X�V�H��
the rights were governed by state law and subject to the 
�V�W�D�W�H�¶�V�� �J�H�Q�H�U�D�O�� �V�W�U�H�D�P�� �D�G�M�X�G�L�F�D�W�L�R�Q���´�� �K�H�U�H�� �W�K�H�� �.�O�D�P�Dth 
�&�R�X�Q�W�\�� �&�L�U�F�X�L�W�� �&�R�X�U�W�� �³�G�L�G�� �Q�R�W�� �K�D�Y�H�� �M�X�U�L�V�G�L�F�W�L�R�Q�� �R�Y�H�U�� �W�K�H��
�7�U�L�E�H�V�¶�� �U�L�J�K�W�V�� �L�P�S�O�L�F�D�W�H�G�� �E�\�� �.�,�'�¶�V�� �P�R�W�L�R�Q�� �E�H�F�D�X�V�H�� �W�K�H��
�7�U�L�E�H�V�¶���U�L�J�K�W�V���D�W���L�V�V�X�H���Z�H�U�H���Q�R�W���J�R�Y�H�U�Q�H�G���E�\���2�U�H�J�R�Q���O�D�Z���D�Q�G��
�Z�H�U�H���Q�R�W���V�X�E�M�H�F�W���W�R���W�K�H���.�%�$���´��Id. at 14�±15. 

Whether the KBA order adjudicated the �%�X�U�H�D�X�¶�V���I�H�G�H�U�D�O��
defenses, however, is irrelevant because the prior exclusive 
�M�X�U�L�V�G�L�F�W�L�R�Q�� �G�R�F�W�U�L�Q�H�� �W�X�U�Q�V�� �R�Q�� �³the nature of the right sued 
on���´��State �(�Q�J�¶�U, 339 F.3d at 810 (emphasis added); cf. 
Hanson, 357 U.S. at 246 n.12 (noting that in a quasi in rem 
a�F�W�L�R�Q���³�W�K�H���S�O�D�L�Q�W�L�I�I���>�V�H�H�N�V�@���W�R���V�H�F�X�U�H���D���S�U�H-existing claim in 
the subject property and to extinguish or establish the 
�Q�R�Q�H�[�L�V�W�H�Q�F�H�� �R�I�� �V�L�P�L�O�D�U�� �L�Q�W�H�U�H�V�W�V�� �R�I�� �S�D�U�W�L�F�X�O�D�U�� �S�H�U�V�R�Q�V�´����
(emphasis added). The KBA order �L�V�� �W�K�H�� �V�R�X�U�F�H�� �R�I�� �.�,�'�¶�V��
asserted water rights, and under state law the Klamath 
County Circuit Court has prior exclusive jurisdiction to 
enforce and interpret it. TPC, 482 P.3d at 129. 

�7�K�H���P�D�M�R�U�L�W�\�¶�V���U�H�O�L�D�Q�F�H���R�Q��Orr Water Ditch is therefore 
misplaced. In that case, we held that the district court with 
prior exclusive jurisdiction over a Nevada water-rights 
�G�H�F�U�H�H���O�D�F�N�H�G���M�X�U�L�V�G�L�F�W�L�R�Q���R�Y�H�U���D�Q�� �,�Q�G�L�D�Q���W�U�L�E�H�¶�V�� �D�W�W�H�P�S�W���W�R��
�H�Q�I�R�U�F�H�� �Z�D�W�H�U�� �U�L�J�K�W�V�� �E�D�V�H�G�� �R�Q�� �³�V�W�D�W�H�� �O�D�Z�´��rather than �³�W�K�H��
�7�U�L�E�H�¶�V���U�L�J�K�W�V���X�Q�G�H�U���W�K�H���>�I�H�G�H�U�D�O�@���G�H�F�U�H�H���´�����������)�����G���D�W��������������
Here, by contrast, K�,�'�¶�V�� �P�R�W�L�R�Q�� �D�V�V�H�U�W�V�� �U�L�J�K�W�V�� �X�Q�G�H�U�� �W�K�H��
KBA order, over which the state court does have 
jurisdiction, and prior exclusive jurisdiction to boot. 
Moreover, whereas we had authority in Orr Water Ditch to 
�R�S�L�Q�H�� �R�Q�� �W�K�H�� �G�L�V�W�U�L�F�W�� �F�R�X�U�W�¶�V�� �M�X�U�L�V�G�L�F�W�L�R�Q���� �Z�H�� �K�D�Y�H�� �Q�R�� �V�X�Fh 
authority as to the Klamath County Circuit Court. 
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C 

�7�K�H�� �P�D�M�R�U�L�W�\�¶�V�� �W�K�L�U�G�� �U�H�D�V�R�Q�� �I�R�U�� �K�R�O�G�L�Q�J�� �W�K�D�W�� �W�K�H�� �V�W�D�W�H��
�F�R�X�U�W�� �O�D�F�N�V�� �M�X�U�L�V�G�L�F�W�L�R�Q�� �R�Y�H�U�� �.�,�'�¶�V�� �P�R�W�L�R�Q�� �L�V�� �W�K�D�W��
�5�H�F�O�D�P�D�W�L�R�Q���G�L�G���Q�R�W���³need�´���W�R���D�V�V�H�U�W���D�Q�\���F�O�D�L�P���R�Q���E�H�K�D�O�I���R�I��
the Tribes in the KBA to avoid forfeiture because their rights 
�D�U�H�� �³�Q�R�W�� �J�R�Y�H�U�Q�H�G�� �E�\�� �2�U�H�J�R�Q�� �O�D�Z�´�� �D�Q�G�� �³�W�D�N�H�� �S�U�H�F�H�G�H�Q�F�H��
�R�Y�H�U�� �.�,�'�¶�V���´��Opinion at 14�±15, 16 n.5, 22. Similarly, the 
�P�D�M�R�U�L�W�\�� �F�R�Q�W�H�Q�G�V�� �W�K�D�W�� �W�K�H�� �%�X�U�H�D�X�¶�V�� �(�6�$�� �R�E�O�L�J�Dtions 
preempt the KBA order that KID seeks to enforce. Id. at 15 
n.4. 

�,�Q�� �V�R�� �K�R�O�G�L�Q�J���� �W�K�H�� �P�D�M�R�U�L�W�\�� �H�U�U�V�� �E�\�� �S�X�W�W�L�Q�J�� �³�W�K�H�� �P�H�U�L�W�V��
�F�D�U�W���E�H�I�R�U�H���W�K�H���M�X�U�L�V�G�L�F�W�L�R�Q�D�O���K�R�U�V�H���´��Bean v. Matteucci, 986 
F.3d 1128, 1137 (9th Cir. 2021) (Rawlinson, J., dissenting). 
In United States v. Oregon���� �Z�H�� �K�H�O�G�� �W�K�D�W�� �³�F�R�Q�F�H�U�Q�V�´�� �R�Y�H�U��
�³�I�H�G�H�U�D�O���U�H�V�H�U�Y�H�>�G�@���Z�D�W�H�U���U�L�J�K�W�V�´���³go to the merits.�´���������)�����G��
�D�W�� �������� ���H�P�S�K�D�V�L�V�� �D�G�G�H�G������ �:�H�� �H�[�S�O�D�L�Q�H�G�� �W�K�D�W�� �³�L�Q��
administering water rights the State is compelled to respect 
federal law regarding federal reserved rights and to the 
extent it does not, its judgments are reviewable by the 
�6�X�S�U�H�P�H���&�R�X�U�W���´��Id. (citing Eagle County, 401 U.S. at 525�±
26); see also Eagle County���� �������� �8���6���� �D�W�� �������� ���³�$�O�O�� ���� ���� ����
�T�X�H�V�W�L�R�Q�V�´���L�Q���V�W�D�W�H���Z�D�W�H�U���U�L�J�K�W�V���D�G�M�X�G�L�F�D�W�L�R�Q�V���³�J�R�L�Q�J���W�R���W�K�H��
meri�W�V���´�� �³�L�Q�F�O�X�G�L�Q�J�� �W�K�H�� �Y�R�O�X�P�H�� �D�Q�G�� �V�F�R�S�H�� �R�I�� �S�D�U�W�L�F�X�O�D�U��
reserved rights, are federal questions which, if preserved, 
can be reviewed here after final judgment by the [state] 
�F�R�X�U�W���´������Colo. River, 424 U.S. at 813 (same).17 Thus, the 

 
17 �7�K�H�� �P�D�M�R�U�L�W�\�� �K�L�Q�W�V�� �W�K�D�W�� �2�U�H�J�R�Q�� �F�R�X�U�W�V�� �P�L�J�K�W�� �W�R�O�H�U�D�W�H�� �³�\�H�D�U�V�� �R�I��
�P�L�V�G�L�U�H�F�W�L�R�Q�� �R�I�� �W�K�H�� �Z�D�W�H�U�´�� �E�H�I�R�U�H�� �W�K�H�� �6�X�S�U�H�P�H�� �&�R�X�U�W�� �F�R�X�O�G�� �V�W�H�S�� �L�Q����
Opinion at 19. But under Our Federalism, cf. Younger v. Harris, 401 U.S. 
�������������������������������³�>�V�@�W�D�W�H���F�R�X�U�W�V���D�U�H���D�G�H�T�X�D�W�H���I�R�U�X�P�V���Ior the vindication of 
�I�H�G�H�U�D�O���U�L�J�K�W�V���´��Burt v. Titlow�������������8���6�����������������������������������I�R�U���W�K�H�\�����³�D�V���P�X�F�K��
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�P�D�M�R�U�L�W�\�¶�V�� �G�H�W�H�U�P�L�Q�D�W�L�R�Q�� �W�K�D�W �5�H�F�O�D�P�D�W�L�R�Q�¶�V�� �I�H�G�H�U�D�O��
defenses are meritorious18 is irrelevant to whether the state 
court has jurisdiction �W�R���G�H�F�L�G�H���.�,�'�¶�V���P�R�W�L�R�Q���W�R���H�Q�I�R�U�F�H���W�K�H��
decree, including those defenses.19 As a matter of state law, 
�Z�H���P�X�V�W���S�U�H�V�X�P�H���W�K�D�W���³�V�X�F�K���M�X�U�L�V�G�L�F�W�L�R�Q���H�[�L�V�W�V���´��San Carlos 
Apache Tribe, 463 U.S. at 561. 

D 

Finally, the majority contends that the Klamath County 
Circuit Court lacks prior exclusive jurisdiction as a matter of 
federal law because the McCarran Amendment does not 
�D�S�S�O�\�� �W�R���.�,�'�¶�V���P�R�W�L�R�Q���� �2�S�L�Q�L�R�Q���D�W��14�±15, 19. That statute 

 
�D�V���I�H�G�H�U�D�O���F�R�X�U�W�V�����K�D�Y�H���D���V�R�O�H�P�Q���R�E�O�L�J�D�W�L�R�Q���W�R���I�R�O�O�R�Z���I�H�G�H�U�D�O���O�D�Z���´��San 
Carlos Apache Tribe�������������8���6�����D�W�������������,�Q���D�Q�\���H�Y�H�Q�W�����³�>�D�@�Q�\���V�W�D�W�H���F�R�X�U�W��
decision alleged to abridge Indian water rights protected by federal law 
can expect to receive, if brought for review before this Court, a 
particularized and exacting scrutiny commensurate with the powerful 
federal interest in safeguarding those rights from state encroac�K�P�H�Q�W���´ 
Id. 
18 �,�Q�� �W�K�H�� �I�D�F�H�� �R�I�� �W�K�H�� �P�D�M�R�U�L�W�\�¶�V�� �E�O�D�Q�N�H�W�� �H�Q�G�R�U�V�H�P�H�Q�W�� �R�I�� �5�H�F�O�D�P�D�W�L�R�Q�¶�V��
defenses, the only thing left for the district court to do on remand is to 
enter summary judgment for the Bureau�²�L�I���L�W���G�R�H�V�Q�¶�W���I�L�U�V�W���G�L�V�P�L�V�V���I�R�U��
lack of jurisdiction if the Tribes intervene, as in KID I. 
19 �7�K�H���P�D�M�R�U�L�W�\�¶�V���F�K�D�U�J�H���W�K�D�W���.�,�'���L�V���J�X�L�O�W�\���R�I���I�R�U�X�P���V�K�R�S�S�L�Q�J���L�V���V�L�P�L�O�D�U�O�\��
�L�U�U�H�O�H�Y�D�Q�W���W�R���W�K�H���D�F�W�X�D�O���L�V�V�X�H���E�H�I�R�U�H���X�V�����D�V���W�K�H�U�H���L�V���Q�R���³�I�R�U�X�P���V�K�R�S�S�L�Q�J��
�H�[�F�H�S�W�L�R�Q�´�� �W�R�� �W�K�H�� �S�U�L�R�U�� �H�[�F�O�X�V�L�Y�H�� �M�X�U�L�V�G�L�F�W�L�R�Q�� �G�R�F�W�U�L�Q�H���� �,�Q�V�R�I�D�U�� �D�V�� �W�K�H��
majority applies preclusion by another name, see Opinion at 11, 20, and 
21 ���F�K�D�U�D�F�W�H�U�L�]�L�Q�J�� �.�,�'�¶�V�� �P�R�W�L�R�Q�� �D�V�� �D�Q�� �D�W�W�H�P�S�W�� �W�R�� �³�U�H-�O�L�W�L�J�D�W�H�´��
�5�H�F�O�D�P�D�W�L�R�Q�¶�V�� �I�H�G�H�U�D�O�� �G�H�I�H�Q�V�H�V������ �L�W�� �I�D�L�O�V�� �W�R�� �H�[�S�O�D�L�Q�²putting aside the 
failure of the government to even raise that defense, cf. Sineneng-Smith, 
140 S. Ct. at 1579�² how the requirements of preclusion are satisfied 
here. Finally, even if preclusion might otherwise operate as a merits bar 
�W�R���.�,�'�¶�V���P�R�W�L�R�Q���W�R���H�Q�I�R�U�F�H���W�K�H���.�%�$���R�U�G�H�U�����W�K�D�W���Z�R�X�O�G���V�W�L�O�O���Q�R�W���G�H�S�U�L�Y�H��
the Klamath County Circuit Court of its prior exclusive jurisdiction to 
adjudicate the merits, including any preclusion defense asserted by the 
Bureau. 
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�Z�D�L�Y�H�V���I�H�G�H�U�D�O���V�R�Y�H�U�H�L�J�Q���L�P�P�X�Q�L�W�\���D�V���W�R���³�D�Q�\���V�X�L�W�����������I�R�U���W�K�H��
�D�G�M�X�G�L�F�D�W�L�R�Q�´���R�U���³���������I�R�U���W�K�H���D�G�P�L�Q�L�V�W�U�D�W�L�R�Q�´���³�R�I���U�L�J�K�W�V���W�R���W�K�H��
use of water of a river system or other source . . . .�  ́43 U.S.C. 
§ 666(a). 

To begin with, it is undisputed that the KBA order is an 
�³�D�G�M�X�G�L�F�D�W�L�R�Q�´�� �R�I�� �Z�D�W�H�U�� �U�L�J�K�W�V�� �D�V�� �W�R�� �8�S�S�H�U�� �.�O�D�P�D�W�K�� �/�D�N�H��
under the McCarran Amendment, as the order provisionally 
�G�H�W�H�U�P�L�Q�H�G�� �³�D�O�O�� �R�I�� �W�K�H�� �U�L�J�K�W�V�� �R�I�� �Y�D�U�L�R�X�V�� �R�Z�Q�H�U�V�� �R�Q�� �D�� �J�L�Y�H�Q��
�V�W�U�H�D�P���´��Dugan v. Rank, 372 U.S. 609, 618 (1963) (quoting 
S. Rep. No. 755, 82d Cong., 1st Sess. 9 (1951)), including 
the relative rights of KID and the United States. We have 
�K�H�O�G���W�K�D�W���Z�K�H�U�H�����D�V���K�H�U�H�����³�W�K�H�U�H���K�D�V���E�H�H�Q���V�X�F�K���D�Q���D�G�M�X�G�L�F�D�W�L�R�Q��
and a decree entered, then one or more persons who hold 
�D�G�M�X�G�L�F�D�W�H�G���Z�D�W�H�U���U�L�J�K�W�V���F�D�Q�´���V�X�H���W�R���³�D�G�P�L�Q�L�V�W�H�U�´���V�X�F�K���U�L�J�K�W�V��
under the statute. S. Delta Water Agency v. United States, 
767 F.2d 531, 541 (9th Cir. 1985) (quoting United States v. 
Hennen, 300 F. Supp. 256, 263 (D. Nev. 1968)). 

So the question is �Z�K�H�W�K�H�U���.�,�'�¶�V���P�R�W�L�R�Q���L�V���D���0�F�&�D�U�U�D�Q��
�$�P�H�Q�G�P�H�Q�W�� �³�D�G�P�L�Q�L�V�W�U�D�W�L�R�Q���´�� �:�H�� �K�D�Y�H�� �K�H�O�G�� �W�K�D�W �³�>�W�@�R��
administer a decree is to execute it, to enforce its provisions, 
to resolve conflicts as to its meaning, to construe and to 
�L�Q�W�H�U�S�U�H�W���L�W�V���O�D�Q�J�X�D�J�H���´ Id. (quoting Hennen, 300 F. Supp. at 
�������������$�V���G�H�W�D�L�O�H�G���D�E�R�Y�H�����.�,�'�¶�V���P�R�W�L�R�Q���P�D�Q�L�I�H�V�W�O�\���V�H�H�N�V���W�R��
enforce the KBA order, resolve conflicts as to its meaning, 
and construe and interpret its provisions. Indeed, 
�5�H�F�O�D�P�D�W�L�R�Q�¶�V�� �Q�R�W�L�F�H�� �R�I�� �U�H�P�R�Y�D�O�� �H�[�S�U�H�V�V�O�\�� �D�F�N�Q�R�Z�O�H�Gges 
�W�K�D�W���.�,�'�¶�V���P�R�W�L�R�Q���D�O�O�H�J�H�V���W�K�D�W���W�K�H���%�X�U�H�D�X�¶�V���R�Q�J�R�L�Q�J���Z�D�W�H�U��
�U�H�O�H�D�V�H�V���³conflict with state-based water rights determined 
in the [KBA order�@���´���3�H�W���������������H�P�S�K�D�V�L�V���D�G�G�H�G�������D�Q�G���W�K�H�U�H�E�\��
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42 KLAMATH IRRIGATION DISTRICT V. USDC-ORM 

�W�D�F�L�W�O�\���D�G�P�L�W�V���W�K�D�W���.�,�'�¶�V���P�R�W�L�R�Q���L�V���D���0�F�&�D�U�U�D�Q���$�P�H�Q�G�P�H�Q�W��
�³�D�G�P�L�Q�L�V�W�U�D�W�L�R�Q���´20 

�)�R�U���L�W�V���S�D�U�W�����W�K�H���P�D�M�R�U�L�W�\���³�U�H�M�H�F�W�>�V�@�´���Z�K�D�W���L�W���S�R�U�W�U�D�\�V���D�V��
�.�,�'�¶�V�� �³�F�K�D�U�D�F�W�H�U�L�]�>�D�W�L�R�Q�@�� �>�R�I�@�� �W�K�H�� �U�H�O�L�H�I�� �L�W�� �V�H�H�N�V�� �D�V�� �D�Q��
�D�S�S�O�L�F�D�W�L�R�Q�� �R�I�� �W�K�H�� �>�.�%�$�� �R�U�G�H�U�@�´�� �E�H�F�D�X�V�H�� �W�K�D�W��
�F�K�D�U�D�F�W�H�U�L�]�D�W�L�R�Q�� �³�F�L�U�F�X�P�Y�H�Q�W�>�V�@�� �R�X�U�� �S�U�L�R�U�� �G�H�F�L�V�L�R�Q�� �>�L�Q��KID 
II �@�����W�K�H���7�U�L�E�H�V�¶���U�L�J�K�W�V�����D�Q�G���W�K�H���H�I�I�H�F�W���R�I���W�K�H���(�6�$���´���2�S�L�Q�L�R�Q���D�W��
19.21 In substance, my colleagues appear to conclude that 

 
20 �%�H�F�D�X�V�H���.�,�'�¶�V���P�R�W�L�R�Q���V�H�H�N�V���W�R���H�Q�I�R�U�F�H���W�K�H���.�%�$���R�U�G�H�U�����W�K�H���P�D�M�R�U�L�W�\�¶�V��
�D�V�V�H�U�W�L�R�Q���W�K�D�W���.�,�'�¶�V���P�R�W�L�R�Q���L�V���D���P�H�U�H���³�S�U�L�Y�D�W�H���V�X�L�W�>�@���W�R���G�H�F�L�G�H���S�U�L�R�U�L�W�L�H�V��
�E�H�W�Z�H�H�Q���W�K�H���8�Q�L�W�H�G���6�W�D�W�H�V���D�Q�G���S�D�U�W�L�F�X�O�D�U���F�O�D�L�P�D�Q�W�V�´��(and thus outside the 
McCarran Amendment), Opinion at 15 (quoting Metro. Water Dist. of S. 
Cal. v. United States, 830 F.2d 139, 144 (9th Cir. 1983)), misses the 
mark. In Metropolitan Water District, a water district brought an APA 
action challenging the In�W�H�U�L�R�U�� �'�H�S�D�U�W�P�H�Q�W�¶�V�� �H�Q�O�D�U�J�H�P�H�Q�W�� �R�I�� �W�K�H��
�E�R�X�Q�G�D�U�L�H�V���R�I���D�Q���,�Q�G�L�D�Q���U�H�V�H�U�Y�D�W�L�R�Q���W�K�D�W���U�H�V�X�O�W�H�G���L�Q���W�K�H���W�U�L�E�H�¶�V���D�V�V�H�U�W�L�R�Q��
of increased water rights in a then-ongoing water rights adjudication 
�E�H�W�Z�H�H�Q�� �$�U�L�]�R�Q�D�� �D�Q�G�� �&�D�O�L�I�R�U�Q�L�D�� �X�Q�G�H�U�� �W�K�H�� �6�X�S�U�H�P�H�� �&�R�X�U�W�¶�V�� �R�U�L�J�L�Q�D�O��
jurisdiction. 830 F.2d at 140�±42. We held that the McCarran Amendment 
�Z�D�V�� �L�Q�D�S�S�O�L�F�D�E�O�H�� �E�H�F�D�X�V�H�� �W�K�H�� �Z�D�W�H�U�� �G�L�V�W�U�L�F�W�¶�V�� �$�3�$�� �D�F�W�L�R�Q�� �Z�D�V�� �Q�R�W�� �D��
�³�J�H�Q�H�U�D�O�� �D�G�M�X�G�L�F�D�W�L�R�Q�´�� �W�R�� �G�H�W�H�U�P�L�Q�H�� �³�W�K�H�� �U�L�J�K�W�V�� �R�I�� �D�O�O�� �F�O�D�L�P�D�Q�W�V�� �R�Q�� �D��
�V�W�U�H�D�P���´��Id. at 144 (citing Dugan, 372 U.S. at 617�±18). The KBA, 
however, is �L�Q�G�L�V�S�X�W�D�E�O�\���V�X�F�K���D���J�H�Q�H�U�D�O���D�G�M�X�G�L�F�D�W�L�R�Q�����D�Q�G���.�,�'�¶�V���P�R�W�L�R�Q��
seeks to enforce its rights under the order provisionally governing that 
adjudication. 
21 In KID II �����Z�H���K�H�O�G���W�K�D�W���.�,�'�¶�V���V�H�S�D�U�D�W�H���$�3�$���V�X�L�W���L�Q���W�K�H���G�L�V�W�U�L�F�W���F�R�X�U�W��
challenging Recl�D�P�D�W�L�R�Q�¶�V�� �Z�D�W�H�U�� �U�H�O�H�D�V�H�V�� �Z�D�V�� �Q�R�W�� �D�� �0�F�&�D�U�U�D�Q��
�$�P�H�Q�G�P�H�Q�W�� �³�D�G�P�L�Q�L�V�W�U�D�W�L�R�Q�´�� �D�Q�G�� �W�K�X�V�� �Z�D�V�� �R�X�W�V�L�G�H�� �W�K�H�� �V�F�R�S�H�� �R�I�� �W�K�H��
sovereign immunity waiver. 48 F.4th at 947. We expressly recognized, 
�K�R�Z�H�Y�H�U�����W�K�D�W���W�K�H���.�%�$���³was �D���0�F�&�D�U�U�D�Q���$�P�H�Q�G�P�H�Q�W���F�D�V�H���´��Id. at 946 
(emphasis in original). KID II  �W�K�H�U�H�I�R�U�H���G�R�H�V���Q�R�W���F�R�Q�W�U�R�O���Z�K�H�W�K�H�U���.�,�'�¶�V��
motion�² which seeks no relief under the APA and was originally filed 
in the KBA�²�L�V�� �D�Q�� �³�D�G�P�L�Q�L�V�W�U�D�W�L�R�Q�´�� �I�R�U�� �S�X�U�S�R�V�H�V�� �R�I�� �W�K�H�� �$�P�H�Q�G�P�H�Q�W����
Tellingly, Reclamation does not argue that KID II  is issue preclusive 
here. 

Case 1:21-cv-00504-AA      Document 33      Filed 06/05/23      Page 42 of 47

Exhibit 28, Page 42 of 47



 KLAMATH IRRIGATION DISTRICT V. USDC-ORM 43 

 

�.�,�'�¶�V�� �P�R�W�L�R�Q�� �L�V�� �Q�R�W�� �D�� �0�F�&�D�U�U�D�Q�� �$�P�H�Q�G�P�H�Q�W��
�³�D�G�P�L�Q�L�V�W�U�D�W�L�R�Q�´���E�H�F�D�X�V�H���5�H�F�O�D�P�D�W�L�R�Q�¶�V���I�H�G�H�U�D�O���G�H�I�H�Q�V�H�V���D�U�H��
meritorious.22 

�,�Q���V�R���U�H�D�V�R�Q�L�Q�J�����W�K�H���P�D�M�R�U�L�W�\���U�H�T�X�L�U�H�V���.�,�'���W�R���³�Z�L�Q���>�L�W�V�@��
�F�D�V�H�� �E�H�I�R�U�H�� �>�L�W�@�� �F�D�Q�´�� �O�L�W�L�J�D�W�H its motion in state court. 
Willingham v. Morgan, 395 U.S. 402, 407 (1969). But in 
analogous contexts, the Supreme Court applies a simple test 
that we should employ here: If the party invoking 
jurisdiction asserts (as applicable) a colorable claim or 
defense on the merits, that suffices for jurisdiction to attach, 
even if the merits claim or defense ultimately fails. See, e.g., 
Bell, 327 U.S. at 682�±83 (holding that an asserted federal 
claim triggers federal question jurisdiction unless the claim 
�³�F�O�H�D�U�O�\�� �Dppears to be immaterial and made solely for the 
purpose of obtaining jurisdiction or where such a claim is 
�Z�K�R�O�O�\���L�Q�V�X�E�V�W�D�Q�W�L�D�O���D�Q�G���I�U�L�Y�R�O�R�X�V�´������Jefferson County, Ala. 
v. Acker�������������8���6���������������������������������������³�7�R���T�X�D�O�L�I�\���I�R�U���U�H�P�R�Y�D�O�´��
under the federal officer removal statute, a removing officer 
�Q�H�H�G���R�Q�O�\���³�U�D�L�V�H���D���F�R�O�R�U�D�E�O�H���I�H�G�H�U�D�O���G�H�I�H�Q�V�H���´���D�V���W�K�H���R�I�I�L�F�L�D�O��
�Q�H�H�G�� �Q�R�W�� �³�Z�L�Q�� �K�L�V�� �F�D�V�H�� �E�H�I�R�U�H�� �K�H�� �F�D�Q�� �K�D�Y�H�� �L�W�� �U�H�P�R�Y�H�G���´����
(quoting Willingham, 395 U.S. at 407). 

Thus, a valid defense does not oust a district court of 
federal question jurisdiction if a complaint asserts a 
colorable federal claim. See, e.g., S. New England Tel. Co. 
v. Glob. NAPs Inc., 624 F.3d 123, 132 (2d Cir. 2010) 
���³�>�:�@�K�H�W�K�H�U�� �D�� �S�O�D�L�Q�W�L�I�I�� �K�D�V�� �S�O�H�G�� �D�� �M�X�U�L�V�G�L�F�W�L�R�Q-conferring 

 
22 Insofar as the majority also implies that the McCarran Amendment 
�G�R�H�V���Q�R�W���D�S�S�O�\���P�H�U�H�O�\���E�H�F�D�X�V�H���5�H�F�O�D�P�D�W�L�R�Q�¶�V���I�H�G�H�U�D�O���G�H�I�H�Q�V�H�V���D�U�H���³�Q�R�W��
�J�R�Y�H�U�Q�H�G���E�\���2�U�H�J�R�Q���O�D�Z���´���2�S�L�Q�L�R�Q���D�W��14�±15, that interpretation renders 
the Amendment useless as such defenses by definition are never 
�³�J�R�Y�H�U�Q�H�G���E�\�� �V�W�D�W�H�� �O�D�Z���´��id. at 14. The entire point of the statute is to 
�D�O�O�R�Z���V�W�D�W�H���F�R�X�U�W�V���³�W�R���G�H�W�H�U�P�L�Q�H���I�H�G�H�U�D�O���U�H�V�H�U�Y�H�G���U�L�J�K�W�V�����������������´��Colo. River, 
424 U.S. at 809. 
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claim is a wholly separate issue from whether the complaint 
adequately states a legally cognizable claim for relief on the 
�P�H�U�L�W�V���´������ �����'�� �:�U�L�J�K�W�� �	�� �0�L�O�O�H�U����Federal Practice & 
Procedure: Jurisdiction § 3564 (3d ed. Apr. 2022 update) 
���³�-�X�U�L�V�G�L�F�W�L�R�Q�� �L�V�� �Q�R�W�� �O�R�V�W�� �E�H�F�D�X�V�H�� �W�K�H�� �F�R�X�U�W�� �X�O�W�L�P�D�W�H�O�\��
con�F�O�X�G�H�V���W�K�D�W���W�K�H���I�H�G�H�U�D�O���F�O�D�L�P���L�V���Z�L�W�K�R�X�W���P�H�U�L�W���´���� 

Rather than asking �Z�K�H�W�K�H�U�� �.�,�'�¶�V�� �P�R�W�L�R�Q�� �F�D�Q��prevail 
�D�J�D�L�Q�V�W�� �W�K�H�� �J�R�Y�H�U�Q�P�H�Q�W�¶�V�� �(�6�$�� �D�Q�G�� �U�H�V�H�U�Y�H�G�� �Z�D�W�H�U�� �U�L�J�K�W�V��
defenses as the majority does, we should ask�² consistent 
�Z�L�W�K�� �W�K�H�� �6�X�S�U�H�P�H�� �&�R�X�U�W�¶�V�� �D�S�S�U�R�D�F�K�� �L�Q�� �R�W�K�H�U jurisdictional 
contexts�²�Z�K�H�W�K�H�U�� �.�,�'�¶�V�� �P�R�W�L�R�Q�� �D�V�V�H�U�W�V�� �D��colorable 
McCarran Amendment administration claim. Just as 
�5�H�F�O�D�P�D�W�L�R�Q�¶�V�� �D�V�V�H�U�W�L�R�Q�� �R�I�� �³�F�R�O�R�U�D�E�O�H�´�� �I�H�G�H�U�D�O�� �G�H�I�H�Q�V�H�V�� �L�Q��
its notice of removal permitted the Bureau to invoke the 
federal officer removal statute here, Acker, 527 U.S. at 431, 
�,�� �Z�R�X�O�G�� �F�R�U�U�H�V�S�R�Q�G�L�Q�J�O�\�� �K�R�O�G�� �W�K�D�W�� �.�,�'�¶�V�� �D�V�V�H�U�W�L�R�Q�� �R�I�� �D��
colorable motion to enforce the KBA order is an 
�³�D�G�P�L�Q�L�V�W�U�D�W�L�R�Q�´���W�K�D�W���L�P�S�O�L�F�D�W�H�V���W�K�H���$�P�H�Q�G�P�H�Q�W�¶�V���Z�D�L�Y�H�U���R�I��
sovereign immunity�² whether or not that motion states a 
legally cognizable claim for relief on the merits. 

�%�H�F�D�X�V�H�� �³�M�X�U�L�V�G�L�F�W�L�R�Q�D�O�� �U�X�O�H�V�� �V�K�R�X�O�G�� �E�H�� �F�O�H�D�U���´��Lapides 
v. Bd. of Regents of Univ. Sys. of Ga., 535 U.S. 613, 621 
(2002), we should adopt the easily administered, bright-line 
test of Bell v. Hood for McCarran Amendment purposes. 
Doing so would allow the Amendment to perform its 
function of clearing the way for state courts to adjudicate the 
merits �R�I���³�F�R�O�O�L�V�L�R�Q�>�V�@�´���E�H�W�Z�H�H�Q���³�S�U�L�Y�D�W�H���>�Z�D�W�H�U�@���U�L�J�K�W�V���D�Q�G��
�>�W�K�H�@�� �U�H�V�H�U�Y�H�G�� �U�L�J�K�W�V�� �R�I�� �W�K�H�� �8�Q�L�W�H�G�� �6�W�D�W�H�V�´�� �³�L�Q unified 
�S�U�R�F�H�H�G�L�Q�J�V�´�� �W�K�D�W�� �D�Y�R�L�G�� �³�S�L�H�F�H�P�H�D�O�� �D�G�M�X�G�L�F�D�W�L�R�Q�� �R�I�� �Z�D�W�H�U��
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�U�L�J�K�W�V�� �L�Q�� �D�� �U�L�Y�H�U�� �V�\�V�W�H�P���´��Colo. River, 424 U.S. at 813 
(quoting Eagle County, 401 U.S. at 526).23 

III 

For the reasons explained above, the Klamath County 
Circuit Court has prior exclusive jurisdiction to decide 
�.�,�'�¶�V���P�R�W�L�R�Q�����7�K�H���G�L�V�W�U�L�F�W���F�R�X�U�W���W�K�H�U�H�I�R�U�H���F�R�P�P�L�W�W�H�G���D���F�O�H�D�U��
error of law in failing to remand that motion. See Chapman 
�Y�����'�H�X�W�V�F�K�H���%�D�Q�N���1�D�W�¶�O���7�U�����&�R��, 651 F.3d 1039, 1044 n.1 (9th 
�&�L�U�������������������V�W�D�W�L�Q�J���W�K�D�W���³�L�I���W�K�H���>�S�U�L�R�U���H�[�F�O�X�V�L�Y�H���M�X�Uisdiction] 
doctrine applies, it is legal error for a district court not to 
remand, dismiss, or stay federal proceedings on account of 
�W�K�H���V�W�D�W�H���F�R�X�U�W�¶�V���S�U�L�R�U���H�[�H�U�F�L�V�H���R�I���M�X�U�L�V�G�L�F�W�L�R�Q�´���� 

�.�,�'�¶�V�� �U�L�J�K�W�� �W�R�� �P�D�Q�G�D�P�X�V�� �U�H�O�L�H�I�� �E�D�V�H�G�� �R�Q�� �W�K�L�V�� �H�U�U�R�U�� �³�L�V��
clear and indis�S�X�W�D�E�O�H���´��Cheney v. U.S. Dist. Ct. for Dist. of 
Columbia, 542 U.S. 367, 381 (2004) (cleaned up), satisfying 
a prerequisite for mandamus relief set forth by both the 
Supreme Court and this Court. See id.; see also Bauman v. 
U.S. Dist. Ct. for N. Dist. of Cal., 557 F.2d 650, 654�±55 (9th 
�&�L�U���� ������������ ���R�X�W�O�L�Q�L�Q�J�� �³�I�L�Y�H�� �V�S�H�F�L�I�L�F�� �J�X�L�G�H�O�L�Q�H�V�´�� �J�R�Y�H�U�Q�L�Q�J��
�P�D�Q�G�D�P�X�V�� �U�H�O�L�H�I���� �W�K�H�� �W�K�L�U�G�� �R�I�� �Z�K�L�F�K�� �L�V�� �W�K�D�W�� �W�K�H�� �³�G�L�V�W�U�L�F�W��

 
23 Reclamation also argues (essentially in the alternative) that the 
�0�F�&�D�U�U�D�Q�� �$�P�H�Q�G�P�H�Q�W�¶�V�� �Z�D�L�Y�H�U�� �G�R�H�V�� �Q�R�W�� �H�[�W�H�Q�G�� �W�R�� �W�K�H�� �%�X�U�H�D�X�¶�V��
�G�H�I�H�Q�V�H�V���W�R���.�,�'�¶�V���P�R�W�L�R�Q���E�D�V�H�G���R�Q���W�K�H���U�H�V�H�U�Y�H�G���U�L�J�K�W�V���K�H�O�G���L�Q���W�U�X�V�W���I�R�U��
the out-of-state Tribes. Reclamation Response at 27�±37. Reclamation 
�F�K�D�U�D�F�W�H�U�L�]�H�V�� �.�,�'�¶�V�� �F�O�D�L�P�V�� �L�P�S�O�L�F�D�W�L�Q�J�� �W�K�R�V�H�� �G�H�I�H�Q�V�H�V�� �D�V�� �³�L�Q�W�H�U�V�W�D�W�H��
�G�L�V�S�X�W�H�V���´��Id. at 27. 

The McCarran Amendment, however, is facially indifferent to the 
�O�R�F�D�W�L�R�Q���R�U���Q�D�W�X�U�H���R�I���I�H�G�H�U�D�O���L�Q�W�H�U�H�V�W�V���Z�L�W�K���D�V�V�H�U�W�H�G���³�Z�D�W�H�U���U�L�J�K�W�V�´���W�R���D�Q��
in-stat�H���³�U�L�Y�H�U���V�\�V�W�H�P���R�U���R�W�K�H�U���V�R�X�U�F�H�´���V�X�E�M�H�F�W���W�R���D���F�R�P�S�U�H�K�H�Q�V�L�Y�H���V�W�D�W�H��
court adjudication. See 43 U.S.C. § 666(a). For that reason, the KBA 
order adjudicated water rights in Upper Klamath Lake as to federal 
properties in Oregon and California. See above notes 1, 15 and 
accompanying text, and 16. 
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�F�R�X�U�W�¶�V���R�U�G�H�U���L�V���F�O�H�D�U�O�\���H�U�U�R�Q�H�R�X�V���D�V���D���P�D�W�W�H�U���R�I���O�D�Z�´������In re 
Walsh, 15 F.4th 1005, 1008 (9th Cir. 2021) (characterizing 
the third Bauman �I�D�F�W�R�U�����F�O�H�D�U���H�U�U�R�U���D�V���D���P�D�W�W�H�U���R�I���O�D�Z�����D�V���³�D��
�Q�H�F�H�V�V�D�U�\�� �F�R�Q�G�L�W�L�R�Q�� �I�R�U�� �J�U�D�Q�W�L�Q�J�� �D�� �Z�U�L�W�� �R�I�� �P�D�Q�G�D�P�X�V�´����
(quoting In re Van Dusen, 654 F.3d 838, 841 (9th Cir. 
2011)). 

From that error, it also necessarily follows that KID has 
�³�Q�R���R�W�K�H�U���D�G�H�T�X�D�W�H���P�H�D�Q�V���´���V�X�F�K���D�V���D���G�L�U�H�F�W���D�S�S�H�D�O�����W�R���R�E�W�D�L�Q��
the relief it seeks. Cheney, 542 U.S. at 380; Bauman, 557 
F.2d at 654 (identifying this factor as the first mandamus 
consideration). Because the Klamath County Circuit Court 
has prior exclusive jurisdiction, no other forum can provide 
relief. Although an appeal in the ordinary course could 
eventually provide relief, it would be inadequate, because in 
�W�K�H���P�H�D�Q�W�L�P�H���.�,�'�¶�V���L�U�U�L�J�D�W�R�U���P�H�P�E�H�U�V���Z�R�X�O�G���V�X�I�I�H�U���O�R�V�V���R�I��
their water rights. See Pet. 86�±100; Pet. 293�±310. And apart 
�I�U�R�P�� �W�K�H�� �L�Q�M�X�U�L�H�V�� �L�G�H�Q�W�L�I�L�H�G�� �E�\�� �.�,�'�¶�V�� �G�H�F�O�D�U�D�Q�W�V�� �G�H�V�F�U�L�E�H�G��
above, loss of opportunities to use water rights by its nature 
is akin to environmental injuries that we have characterized 
as irreparable. All. for the Wild Rockies v. Cottrell, 632 F.3d 
���������������������������W�K���&�L�U�������������������O�R�V�V���R�I���R�S�S�R�U�W�X�Q�L�W�L�H�V���W�R���³�Y�L�H�Z����
�H�[�S�H�U�L�H�Q�F�H���� �D�Q�G�� �X�W�L�O�L�]�H�´�� �X�Q�G�L�V�W�X�U�E�H�G�� �D�U�H�D�V�� �R�I�� �D�� �Q�D�W�L�R�Q�D�O��
�I�R�U�H�V�W�� �Z�D�V�� �L�U�U�H�S�D�U�D�E�O�H�� �L�Q�M�X�U�\������ �.�,�'�¶�V�� �S�H�W�L�W�L�R�Q�� �W�K�H�U�H�E�\��
satisfies Bauman�¶�V�� �V�H�F�R�Q�G�� �P�D�Q�G�D�P�X�V�� �F�R�Q�V�L�G�H�U�D�W�L�R�Q���� �W�K�D�W��
�³�>�W�@�K�H���S�H�W�L�W�L�R�Q�H�U���Z�L�O�O be damaged or prejudiced in a way not 
�F�R�U�U�H�F�W�D�E�O�H���R�Q���D�S�S�H�D�O���´�����������)�����G���D�W���������� 

KID has therefore shown its entitlement to mandamus 
relief under the first three factors of the Bauman balancing 
test. See In re Williams-Sonoma, Inc., 947 F.3d 535, 538�±40 
(9th Cir. 2020) (granting writ of mandamus when first three 
Bauman factors were satisfied but fourth and fifth factors 
�Z�H�U�H�� �Q�R�W�� �D�Q�G�� �H�[�S�O�D�L�Q�L�Q�J�� �W�K�D�W�� �³�>�W�@�K�H�� �E�D�O�D�Q�F�H�� �R�I�� �W�K�H�� �I�D�F�W�R�U�V��
�Z�H�L�J�K�V���L�Q���I�D�Y�R�U���R�I���J�U�D�Q�W�L�Q�J���W�K�H���Z�U�L�W���R�I���P�D�Q�G�D�P�X�V�´������United 
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States v. Tillman, 756 F.3d 1144, 1153 (9th Cir. 2014) 
(same); Hernandez v. Tanninen, 604 F.3d 1095, 1101�±02 
(9th Cir. 2010) (same, and noting that district court order was 
�³�S�D�U�W�L�F�X�O�D�U�O�\���L�Q�M�X�U�L�R�X�V�´���W�R���S�H�W�L�W�L�R�Q�H�U�¶�V���L�Q�W�H�U�H�V�W�V������cf. Miller v. 
Gammie, 335 F.3d 889, 895 (9th Cir. 2003) (en banc) 
(finding third factor dispositive where first two factors 
supported mandamus and last two did not).24 

�$�V�� �³�>�Q�@�R�W�� �H�Y�H�U�\�� �I�D�F�W�R�U�� �L�V�� �Q�H�H�G�H�G�� �I�R�U�� �J�U�D�Q�W�L�Q�J�� �D�� �Z�U�L�W�� �R�I��
�P�D�Q�G�D�P�X�V���´��Walsh�����������)�����W�K���D�W���������������D�Q�G���³�U�D�U�H�O�\���L�I���H�Y�H�U���Z�L�O�O��
a case arise where all the guidelines point in the same 
direction or even where each guideline is relevant or 
�D�S�S�O�L�F�D�E�O�H���´��Hernandez, 604 F.3d at 1099, I would grant 
�.�,�'�¶�V�� �S�H�W�L�W�L�R�Q�� �E�D�V�H�G�� �R�Q�� �L�W�V�� �V�K�R�Z�L�Q�J�� �W�K�D�W�� �W�K�H�� �G�L�V�W�U�L�F�W�� �F�R�X�U�W��
clearly erred as a matter of law and that KID has no other 
adequate remedy in view of the irreparable injury its irrigator 
members will suffer from the delay occasioned by an appeal 
in the ordinary course. 

As the district court usurped the prior exclusive 
jurisdiction of the Klamath County Circuit Court to resolve 
all questions regarding the scope of the KBA order that KID 
seeks to enforce, including whether Reclamation forfeited 
the reserved rights of the Tribes by not asserting a claim on 
their behalf and whether the ESA preempts that order, this is 
a textbook case warranting mandamus relief. Cf. Cheney, 
�������� �8���6���� �D�W�� �������� ���P�D�Q�G�D�P�X�V�� �L�V�� �U�H�V�H�U�Y�H�G�� �I�R�U�� �³�H�[�F�H�S�W�L�R�Q�D�O��
�F�L�U�F�X�P�V�W�D�Q�F�H�V���D�P�R�X�Q�W�L�Q�J���W�R���D���M�X�G�L�F�L�D�O���X�V�X�U�S�D�W�L�R�Q���R�I���S�R�Z�H�U�´����
(cleaned up). I therefore respectfully dissent from the denial 
of the writ. 

 
24 The last two Bauman �I�D�F�W�R�U�V���D�U�H���³���������>�W�@�K�H���G�L�V�W�U�L�F�W���F�R�X�U�W�¶�V���R�U�G�H�U���L�V���D�Q��
oft-repeated error, or manifests a persistent disregard of the federal 
�U�X�O�H�V�´���� �D�Q�G�� �³�������� �>�W�@�K�H�� �G�L�V�W�U�L�F�W�� �F�R�X�U�W�¶�V�� �R�U�G�H�U�� �U�D�L�V�H�V�� �Q�H�Z�� �D�Q�G�� �L�P�S�R�U�W�D�Q�W��
pr�R�E�O�H�P�V�����R�U���L�V�V�X�H�V���R�I���O�D�Z���R�I���I�L�U�V�W���L�P�S�U�H�V�V�L�R�Q���´�����������)�����G���D�W���������� 
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FOR THE NORTHERN DISTRICT OF CALIFORNIA  

SAN FRANCISCO DIVISION  

YUROK TRIBE, PACIFIC COAST 
FEDERATION OF FISHERMEN’S 
ASSOCIATIONS, and INSTITUTE FOR 
FISHERIES RESOURCES, 

   Plaintiffs, 
 v. 

U.S. BUREAU OF RECLAMATION, and 
NATIONAL MARINE FISHERIES SERVICE, 

   Defendants, 
 and 

KLAMATH WATER USERS ASSOCIATION, 
THE KLAMATH TRIBES, and KLAMATH 
IRRIGATION DISTRICT, 

   Intervenor-Defendants.  
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Related Cases: No. C16-cv-06863-WHO 
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STATEMENT  
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UNITED STATES OF AMERICA,  

   Cross-Claimant,  

YUROK TRIBE, PACIFIC COAST 
FEDERATION OF FISHERMEN’S 
ASSOCIATIONS, and INSTITUTE FOR 
FISHERIES RESOURCES, 

 and 

HOOPA VALLEY TRIBE, 

   Joined Cross-Claimants, 

 v. 

KLAMATH WATER USERS ASSOCIATION, 
and OREGON WATER RESOURCES 
DEPARTMENT,  

   Crossclaim-Defendants, 
 and 

KLAMATH IRRIGATION DISTRICT, 

   Intervenor-Defendant. 

 

KLAMATH WATER USERS ASSOCIATION, 

   Counterclaimant,  
 v. 

UNITED STATES OF AMERICA,  

   Counterclaim-Defendant. 

 

OREGON WATER RESOURCES 
DEPARTMENT, 

   Counterclaimant,  
 v. 

UNITED STATES OF AMERICA,  

   Counterclaim-Defendant. 
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Pursuant to the Court’s May 29, 2026, Order, Dkt. No. 1196, undersigned counsel for the 

parties have met and conferred about the best way to proceed with this litigation. This Joint Case 

Management Statement first presents a joint statement on areas of agreement and then includes 

separate party statements and proposed litigation schedules.  

JOINT CASE MANAGEMENT STATEMENT  

1. Filing the Second Supplemental Complaint and Responsive Pleadings 

 On May 29, 2026, the Court granted Plaintiff Yurok Tribe’s Motion for Leave to File the 

Second Supplemental Complaint. Dkt. No. 1196. Plaintiff Yurok Tribe sent a 60-day notice to 

Federal Defendant Bureau of Reclamation on April 13, 2026, seeking a declaration that the 2026 

Annual Operations Plan is unlawful. That 60-day notice period ends June 12, 2026. Plaintiffs 

Pacific Coast Federation of Fishermen’s Associations (“PCFFA”) and Institute for Fisheries 

Resources (“IFR”) sent a similar 60-notice to Federal Defendants on April 15, 2026. That 60-day 

notice period ends June 14, 2026. Plaintiff Yurok Tribe plans to file the Second Supplemental 

Complaint on June 15, 2026, which is after both 60-day notice periods will have run. The Second 

Supplemental Complaint will substantially conform to the version lodged with Plaintiff’s reply 

brief, Dkt. No. 1194 at 11–58, except for minor changes described in Plaintiffs’ separate 

statement below.   

The parties agree to deferral of answers to the Second Supplemental Complaint until after 

the Court resolves the upcoming motions (described below).  

2. Joinder and Intervention 

 PCFFA/IFR have filed a motion seeking joinder in the Second Supplemental Complaint 

as plaintiffs. Dkt. No. 1191. No party opposes joinder.  

Case 3:19-cv-04405-WHO     Document 1200     Filed 06/12/26     Page 3 of 19

Exhibit 30, Page 3 of 19



 

JOINT CASE MANAGEMENT STATEMENT  
- 4 - 

1 
 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Hoopa Valley Tribe consents to joinder as a party on the condition that, by doing so, it 

does not waive its sovereign immunity or consent to adjudicate: (1) any aspect of its water rights, 

including quantification, priority dates, purposes of the reservation, sources of water, and scope 

of the rights; (2) the relative priority of the federal reserved water rights of any Klamath Basin 

Tribes with respect to each other; and/or (3) a breach of trust claim against the United States. The 

Hoopa Valley Tribe does not consent to any suit, crossclaim, or counterclaim against it by any 

party or any other person or entity that intervenes in this case or seeks to present a claim in this 

or any other court. 

Other parties have intervened in earlier phases of this litigation. The parties agree that all 

existing parties should have an opportunity to be heard as parties on the upcoming motions 

regarding the Second Supplemental Complaint, if they so choose, without needing to file 

additional motions to intervene. The Yurok Tribe qualifies its agreement to party status on the 

condition that the parties stay within the limitations on the Tribe’s waiver of sovereign 

immunity, which preclude litigation of any aspect of the Tribe’s federal reserved water rights. 

Specifically: 

The Tribe waives its sovereign immunity for the limited purpose of resolving the 
issues presented in this supplemental complaint; specifically, whether the 2026 
Annual Operations Plan is unlawful because the Bureau has discretionary involvement 
and control to provide flows to the Klamath River to sustain salmon, which requires 
it to ensure its operation of the Klamath Project as a whole complies with the ESA, 
and because the Bureau must but has not completed reinitiated consultation before 
implementing the 2026 Annual Operations Plan. The Tribe reserves all other rights of 
sovereign immunity and does not consent to adjudicate: (1) any aspect of its water 
rights, including quantification, priority dates, purposes of the reservation, sources of 
water, and scope of the rights; (2) the relative priority of the federal reserved water 
rights of any Klamath Basin Tribes with respect to each other; and/or (3) a breach of 
trust claim against the United States. The Tribe does not consent to any suit, 
crossclaim, or counterclaim against it by any party or any other person or entity that 
intervenes in this case or seeks to present a claim in this or any other court.  
 

Second Supplemental Complaint paragraph 18.  
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 All parties consent to the participation as amicus curiae of amici who participated as 

amici in earlier phases of this litigation. Federal Defendant consents on the condition that any 

amicus filings comply with all applicable rules and principles.   

3.  Page Limits  

 The parties propose the following page limits: 

Plaintiffs’ joint motion for summary 
judgment and request to take judicial notice 

50 pages 

Federal defendant’s and Defendant-
Intervenor KWUA and KID’s combined 
oppositions and cross-motions 

50 pages per party 

Plaintiffs’ joint combined oppositions and 
replies 

40 pages 

Federal defendant’s and Defendant-
Intervenor KWUA and KID’s replies 

15 pages per party 

 

4.  Combined Cross-Motions and Oppositions/Replies 

The parties agree that each party will combine its opposition brief with its cross-motion 

(for Defendants) or its reply brief (for Plaintiffs). The page limit for any brief will comply with 

local rules and, for any combined brief, will be the combined page limit allowed under N.D. Cal. 

L.R. 7-2 & 7-3, as stated in the table above. Any party may request an enlargement of page limits 

pursuant to local rule for good cause shown.   

SEPARATE PARTY STATEMENTS AND PROPOSED BRIEFING SCHEDULES 

 PLAINTIFFS’ SEPARATE STATEMENT  

1. The Second Supplemental Complaint  

 Plaintiff Yurok Tribe has made revisions to the Second Supplemental Complaint lodged 

with the Court with their reply brief in support of their motion for leave to file the Second 

Supplemental Complaint. Dkt. No. 1194. The revisions clarify that the Second Supplemental 

Complaint is not presenting a facial challenge to this Administration’s legal memoranda 
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purporting to change longstanding legal priorities to water in the Klamath Basin, and to drop the 

Department of the Interior as a defendant since no claims are asserted as to the Department as a 

whole. Defendant-intervenors’ quotations from the lodged Second Supplemental Complaint are 

not in the Second Supplemental Complaint that will be filed on June 15, 2026.   

 The Second Supplemental Complaint alleges that the Bureau of Reclamation’s 2026 

Annual Operations Plan is unlawful because it prioritizes irrigation deliveries over compliance 

with the Endangered Species Act (“ESA”) and that the Bureau is unlawfully implementing the 

2026 Plan without reinitiating and completing reinitiated consultation as required because it 

deviates from the National Marine Fisheries Service’s 2024 Biological Opinion on the Bureau’s 

2024–2029 Klamath Project Operations Plan.  

2. Administrative Records 

Plaintiffs do not believe that briefing and resolution of the claims in the Second 

Supplemental Complaint must await the filing of any administrative records. The Second 

Supplemental Complaint presents claims under the ESA’s citizen suit, 16 U.S.C. 

§ 1540(g)(1)(A), not the Administrative Procedure Act (“APA”). See Bennett v. Spear, 520 U.S. 

154, 161–62 (1997) (the APA provides a cause of action for challenging biological opinions 

because they fall outside the ESA’s citizen suit provision).  

The Ninth Circuit has held that ESA claims for failing to comply with Section 7(a)(2)’s 

consultation requirements are not limited to administrative records. See Wash. Toxics Coal. v. 

EPA, 413 F.3d 1024, 1030, 1034 (9th Cir. 2005) (ESA consultation claims not limited to 

administrative records); W. Watersheds Project v. Kraayenbrink, 632 F.3d 472, 481, 497–98 (9th 

Cir. 2011) (allowing submission of extra-record evidence because ESA consultation claims are 

not limited to an administrative record). While the APA’s arbitrary and capricious standard of 
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review applies to ESA citizen suits, its limitation of review to an administrative record does not. 

Id. at 481, 497–98. Local Rule 16-5, therefore, is inapplicable here.  

In the Yurok Tribe’s 2016 lawsuit seeking reinitiation of consultation when C. shasta 

infection rates exceeded the limit on allowable take in the 2013 Biological Opinion’s incidental 

take statement, federal defendants argued that review was limited to the administrative record. 

This Court disagreed. It refused to hold the Yurok Tribe’s motion for summary judgment in 

abeyance until an administrative record could be filed or to limit review to the administrative 

record based on this Circuit precedent. See Yurok Tribe v. Bureau of Reclamation, No. 16-cv-

6863-WHO, Dkt. No. 41 (N.D. Cal. Dec. 13, 2016); Yurok Tribe v. Bureau of Reclamation 231 

F. Supp. 3d 450, 455 (N.D. Cal. 2017).   

Delaying briefing to allow the parties to review and cite to an administrative record 

would only serve to delay resolution of this chapter of this case. Federal Defendant and 

Defendant-Intervenors have had notice of the evidentiary and technical basis for Plaintiffs’ 

claims since April 13, 2026, when Plaintiff Yurok Tribe sent its comprehensive and heavily 

documented 60-day notice. Moreover, the core documents have already been filed with the Court 

or soon will be. The 2026 Annual Operations Plan, and most other relevant documents are 

subject to judicial notice. Plaintiffs plan to file a request to take judicial notice of relevant 

government documents supporting their motion for summary judgment. The pertinent documents 

are not voluminous. Plaintiff Yurok Tribe submitted five pertinent documents with Plaintiff’s 

motion for leave to file the Second Supplemental Complaint, and Plaintiffs plan to submit 

approximately 10 additional documents in support of their joint motion for summary judgment. 

In addition, the irrigation contracts and other historical documents are part of the voluminous 

administrative records spanning roughly 200,000 pages that have been filed in this case. Dkt. 
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Nos. 61–524, 527–686, 688–822, 825–905. While Federal Defendants had indicated that they are 

collecting the administrative record for the 2024 biological opinion, Dkt. No. 1187 at 3–4, 

Plaintiffs have not challenged the 2024 biological opinion, and the Second Supplemental 

Complaint presents no claims against NMFS, the author of the 2024 biological opinion.  

 The Federal Defendant has indicated that it can file what it characterizes as the 

administrative record by July 14, 2026. The parties will, therefore, have an opportunity to review 

and incorporate this administrative record into their final briefs on the dispositive motions. To 

the extent, Federal Defendants may object to any extra-record evidence submitted by Plaintiffs, 

they can make objections in their principal briefs and Fed. R. Civ. P. 56(d) should control.  

3. Bifurcation  

Plaintiffs oppose bifurcation of litigation of the first and second causes of action. 

Plaintiffs strongly oppose bifurcation as it would complicate and prolong litigation over the 

Second Supplemental Complaint.  

Plaintiffs are ready to file their joint summary judgment motion on both causes of action 

on June 17, 2026, the day after the case management conference. Their motion will argue that 

the two causes of action are inextricably intertwined. Specifically, the illegal prioritization of 

irrigation over the ESA led to the 2026 Annual Operations Plan’s deviations from the 2024 

Biological Opinion and its incidental take statement and hence the obligation to reinitiate 

consultation.  

Federal Defendant and Defendant-Intervenors have agreed to brief any justiciability 

arguments they plan to make either in their oppositions to Plaintiffs’ Motion for Summary 

Judgment or in cross-motions to dismiss. That is the orderly way for briefing to proceed. Their 

request to defer briefing and resolution of the first cause of action because they believe it is not 
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justiciable is reminiscent of the argument the federal defendants made in Yurok Tribe v. Bureau 

of Reclamation, No. 16-cv-6863-WHO, Dkt. No. 19 at 5 (N.D. Cal. Dec. 13, 2016). They asked 

the Court to hold Plaintiffs’ (Yurok Tribe, PCFFA, and IFR’s) motion for summary judgment in 

abeyance until the Court first resolved a motion to dismiss. This Court denied the request and 

instead allowed both motions to proceed concurrently. Dkt. No. 41 at 3. For the same reasons, 

the Court should deny the request for bifurcation and allow all parties to present their arguments 

in an orderly, comprehensive, and expeditious manner. This approach is also consistent with the 

Court’s Standing Order 7 limiting parties to one summary judgment motion.  

4.  Plaintiffs’ Proposed Briefing Schedule  

 Plaintiffs submit the following briefing schedule to allow the case to be briefed, argued, 

and decided during the 2026 spring-summer irrigation season, which runs through September 30, 

2026. As this Court has previously recognized, there is a need to move expeditiously to resolve 

competing claims to scarce water in the Klamath Basin. In granting the Yurok Tribe leave to file 

an earlier supplemental complaint, this Court underscored the need to move forward efficiently 

and promptly to resolve competing claims by the many stakeholders who depend on the 

increasingly scarce water supply in the Klamath Basin. Dkt. No. 1112 at 2–3. Similarly, in lifting 

the stay to allow filing of the United States’ crossclaim, this Court explained that:  

The stakes here are high. The water supply in the Klamath River Basin is 
increasingly limited. The people and wildlife who depend on that water—
for food, jobs, culture, and habitat—feel the effects daily. As such, I believe 
it especially important to ensure that all parties are fully heard in a timely 
way on issues that may affect water allocation in 2022. 
 

Order Granting Requests to Stay, Dkt. No. 961 at 5 (Sept. 30, 2021). The issues and urgent need 

for a resolution remain; only the line-up of the parties and the water year have changed.  

 Plaintiffs oppose the schedule proposed by Federal Defendant and Defendant-Intervenors 
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KWUA and KID because it would make it difficult, if not impossible, for the case to be 

submitted and decided before the end of the spring-summer irrigation season. In particular, 

Plaintiffs believe six weeks for Federal Defendant’s and Defendant-Intervenors’ principal briefs 

is excessive and will unduly delay resolution of this matter.   

 In the absence of an agreement among the parties, the local rules could control the 

schedule with the parties having the ability to seek extensions as appropriate. In the alternative, 

Plaintiffs propose the following briefing schedule: 

June 17, 2026 Plaintiffs’ Joint Motion for Summary Judgment, brief in support, 
and request to take judicial notice 
 

June 19, 2026 Klamath Tribes’ and Hoopa Valley Tribe’s briefs on the Motion 
for Summary Judgment  
 

July 7, 2026 Federal Defendant’s and Defendant-Intervenors KWUA and 
KID’s Combined Oppositions to Plaintiffs’ Motion for Summary 
Judgment, any Cross-Motions to Dismiss or for Summary 
Judgment 
 

July 14, 2026 Amicus Briefs 
 

July 21, 2026 Plaintiffs’ Joint Oppositions to Cross-Motions and Reply Brief 
 

July 28, 2026 Federal Defendant’s and Defendant-Intervenors KWUA and 
KID’s Reply Briefs 
 

August 12, 2026 Oral Argument 
 

  

DEFENDANT BUREAU OF RECLAMATION’S AND  
DEFENDANT-INTERVENORS’ COMBINED STATEMENT  

 
1. The Second Supplemental Complaint  

Federal Defendant Bureau of Reclamation (“Reclamation”) and Defendant-Intervenors 

Klamath Water Users Association (“KWUA”) and Klamath Irrigation District (“KID”) deny the 

allegations in the Proposed Revised Second Supplemental Complaint currently lodged at Dkt. 
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No. 1194, and specifically deny that Reclamation has breached any duty to reinitiate ESA 

consultation. 

In Defendant-Intervenors’ view, this case presents a narrow question of application of the 

2024 Biological Opinion to Reclamation’s 2026 operations, not revision of legal priorities that 

Plaintiffs describe. The 2024 Biological Opinion applies to 2026 Klamath Project operations, and 

the 2026 Annual Operations Plan falls within the scope of the effects analyzed in that opinion. 

The single alleged deviation Plaintiffs identify falls well within the scope of Reclamation’s 

adaptive management discretion, had at most a de minimis effect on river flows—and a still 

smaller effect on irrigation deliveries—and was promptly addressed by Reclamation in response 

to Plaintiffs’ 60-day notice.  The 2026 AOP provides a woefully inadequate water supply for 

Project agricultural lands, and water users are actively managing through shortage for the 

remainder of the season. 

The First Cause of Action alleges that the 2026 Plan is contrary to law because “Interior 

and the Bureau’s revisionist legal priorities violate the ESA” and “seeks vacatur of the 2026 

[AOP] because it is based on an unlawful revision of legal priorities to water.”  Dkt. No. 1194 at 

35, 47 (¶¶ 78 and 111 of First Cause of Action in Revised Second Supplemental Complaint).  

Plaintiffs’ allegations notwithstanding, Defendants assert that the 2026 Annual Operations Plan 

does not apply the Updated analysis or the Bureau’s Reassessment Report. The Reassessment 

Report states that Reclamation will revise its future operations plans for the Klamath Project 

consistent with the Report and complete reinitiated ESA consultation on any revised operating 

criteria before implementing those criteria. Dkt. No. 1183-4 at 7.  

Accordingly, Federal Defendants and Defendant-Intervenors KWUA and KID may 

contest whether Plaintiffs have Article III standing to challenge the Updated Analysis and 
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Bureau’s Reassessment Report, including on grounds of lack of ripeness. Relatedly, Defendants 

intend to argue that the Court lacks jurisdiction over Plaintiffs’ first cause of action on the 

grounds that it fails to state a claim cognizable under the ESA citizen suit cause of action, 16 

U.S.C. § 1540(g). In the event the Court does not bifurcate litigation of Plaintiffs’ two 

supplemental claims (as proposed below), Federal Defendants and Defendant-Intervenors plan to 

present such justiciability arguments either in cross-motions for summary judgment or motions 

to dismiss.  

2. Bifurcation  

Based on the Proposed Revised Second Supplemental Complaint currently lodged at Dkt. 

No. 1194, Defendants propose to bifurcate adjudication of the First and Second Causes of 

Action pursuant to Fed. R. Civ. P. 42(b) or the court’s inherent case management authority and 

request that the Court proceed now only on the Second Cause of Action and stay the First Cause 

of Action and all issues involving Reclamation's Reassessment Report. The legal analysis in the 

Reassessment has not been operationalized, and there is no agency action incorporating or 

implementing the Reassessment that is ripe for adjudication. The Second Cause of Action 

presents a discrete, procedural question — whether Reclamation was required to complete 

reinitiated ESA Section 7(a)(2) consultation before implementing the 2026 Annual Operations 

Plan. That question does not depend on the Reassessment Report, and can be resolved during the 

current irrigation season, which runs through November 30, 2026. Bifurcation thus serves 

judicial economy from both directions: it spares the parties and the Court from briefing issues 

that may never require decision while allowing Plaintiffs to proceed expeditiously on the claim 

that actually concerns the 2026 season. Accordingly, Federal Defendants and Defendant-

Intervenors KWUA and KID propose that the Court bifurcate litigation on the second 
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supplemental complaint to allow summary judgment motion practice only on Plaintiffs’ second 

cause of action.  

3. Administrative Record 

 Federal Defendants assert that both claims in the Second Supplemental Complaint must 

be resolved based on consideration of Reclamation’s administrative record on the 2026 Annual 

Operations Plan, even if admissible extra-record evidence is also considered by the Court. 

Reclamation is preparing an administrative record for the 2026 Annual Operations Plan. That 

record will include documents from the Bureau of Reclamation’s administrative record for its 

2024 ESA consultations on Klamath Project Operations from October 1, 2024 through Sept. 30, 

2029, in order to establish Reclamation’s reasonable reliance on that 2024 consultation for its 

2026 Project operations.  

As noted above, Plaintiffs disagree that an agency administrative record is a necessary 

precursor to judicial review of their claims. However, Defendants believe that Plaintiffs’ proffer 

of extra-record evidence to prove the merits of their claims raises a serious risk of error in 

precluding the correct application of the Administrative Procedure Act’s standard of review, 5 

U.S.C. § 706(2), and a final determination of Plaintiffs’ claims as a matter of law. See, e.g., 

Western Watershed Project v. Kraayenbrink, 632 F.3d 472, 481 (9th Cir. 2011) (applying APA 

arbitrary and capricious standard to ESA citizen suit claim).1 Moreover, while the caselaw 

Plaintiffs cite allows a Court to consider materials outside an agency administrative record, that 

precedent does not hold that an agency administrative record is irrelevant or dispensable. See, 

e.g., White v. U.S. Army Corps of Engineers, Case No. 22-cv-06143-JSC, 2024 WL 24322 *5 

 
1 Federal Defendants will make any objections seeking to limit judicial review to the Bureau of 
Reclamation’s administrative record (and a narrow universe of extra-record evidence), or any 
other grounds to object to admissibility, in the body of their cross-motion per L.R. 7-3.    
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(N.D. Cal. 2024) (holding only that the Court is not limited to the administrative record); Cf. Int'l 

Tech. & Univ. Found. v. Wasc Senior Coll. & Univ. Comm'n, No. 25-cv-08277-PCP, 2026 WL 

710396, at *7 n.2 (N.D. Cal. Mar. 13, 2026) (“Because ITU's common-law due-process claim is 

quasi-administrative in nature, it is governed by the procedures set forth in Civil Local Rule 16-5 

for review on an administrative record.”). 

In the event the Court allows Plaintiffs to immediately move for summary judgment, 

Federal Defendants propose to file Reclamation’s administrative record by July 14, 2026.  Such a 

deadline affords Reclamation significantly less time to prepare an administrative record than 

ordinarily allowed. The usual litigation schedule under N.D. Cal. L.R. 16-5 would allow 

Reclamation 90 days—in this case until September 14, 2026—to file its administrative record, 

with summary judgment briefing only commencing thereafter.  

Federal Defendants are unduly prejudiced by Plaintiffs’ proposal to brief their motions 

for summary judgment before the Bureau of Reclamation files an agency administrative record 

and without full disclosure by Plaintiffs of the extra-record evidence supporting their claims. 

Plaintiffs’ expedited approach denies Reclamation a fair opportunity to defend against Plaintiffs’ 

claims, especially should Plaintiffs’ extra-record evidence require Defendants to develop and 

present rebuttal technical analyses in an unreasonably short period of time. Federal Defendants’ 

concerns are heightened in the event Plaintiffs proffer extra-record evidence not provided in their 

ESA notice letter dated April 13, 2026. In the event Plaintiffs file motions for summary 

judgment that rely upon extra-record evidence, Federal Defendants reserve the right to move the 

Court under Fed. R. Civ. P. 56(d) to stay briefing of summary judgment, to seek leave to take 

discovery of any proffered expert opinions, and/or to rely upon their own extra-record evidence. 

Case 3:19-cv-04405-WHO     Document 1200     Filed 06/12/26     Page 14 of 19

Exhibit 30, Page 14 of 19



 

JOINT CASE MANAGEMENT STATEMENT  
- 15 - 

1 
 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Defendants maintain that Plaintiffs’ claims are entirely dissimilar to the Yurok Tribe’s 

2016 reinitiation claim and do not justify the expedited schedule Plaintiffs urge on the Court or 

account for the preparation and filing of an administrative record. In 2016, the applicable 

biological opinion required reinitiation of consultation if C. shasta disease levels met or exceeded 

a specified threshold, and disease levels at that time far exceeded that threshold. Accordingly, the 

urgency Plaintiffs seek to attach to this litigation is not present in the way the Court found it to 

be in 2016. This year does not present the same urgency. 

In order to comply with their July 14 proposed deadline for expeditiously filing the 

Bureau of Reclamation’s administrative record—and unless the Court instructs otherwise—

Federal Defendants plan to manually lodge Reclamation’s administrative record with the Court 

on a flash or disc drive containing an index and Bates-numbered PDF files (and a limited amount 

of native format data) and to provide that same electronic information to the other parties via 

electronic filesharing. The Court has previously denied leave to manually file an electronic copy 

of Federal Defendants’ administrative records in this case. ECF No. 42. Though Federal 

Defendants anticipate an administrative record containing significantly fewer documents than 

presented in 2020, Federal Defendants nonetheless propose manual filing again because ECF-

filing their last administrative records in 2020 was unduly burdensome insofar as it required over 

800 individual ECF filings (each with multiple subparts) made over several weeks. ECF Nos. 61 

– 524; 527 – 686; 688 – 822; 825 – 905. Further, access to record documents in those hundreds 

of individual docket entries proved much more difficult to navigate than a single, lodged 

administrative record containing the index and all record documents. The federal administrative 

records previously lodged with the Court apply to expired or superseded federal actions and are 

largely inapplicable to the Bureau of Reclamation activity from 2024 to present that requires an 
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administrative record from Reclamation to document its operational decisions challenged in the 

supplemental claims. Federal Defendants clarify that the National Marine Fisheries Service will 

not file an administrative record. 

4. Defendants’ and Defendant-Intervenors KWUA and KID’s Proposed Briefing 
Schedule 

In the event the Court determines to allow the immediate commencement of summary 

judgment briefing, notwithstanding the schedule set forth in L.R. 16-5, Federal Defendants’ and 

Defendant-Intervenors KWUA and KID submit the Proposed Briefing Schedule below. This 

schedule will allow for a timely decision by the Court, while also affording the parties a more 

reasonable period of time to brief technically and legally complicated issues, allow for adequate 

review by multiple federal agencies, and for Defendants’ opening summary judgment briefs to 

address an administrative record to be lodged on July 14.  

June 17, 2026 Plaintiffs’ Joint Motion for Summary Judgment  
 

 
July 28, 2026 

Federal Defendants’ and Defendant-Intervenors 
KWUA and KID’s combined oppositions to Plaintiffs’ 
Summary Judgment Motion and any cross-motions to 
dismiss or for summary judgment 
 

August 18, 2026 Plaintiffs’ joint combined opposition to cross-motions 
and reply brief 
 

Sept. 9, 2026 Federal Defendants’ and Defendant-Intervenors 
KWUA and KID’s reply briefs 
 

no later than 7 days after 
the principal brief of the 
party being supported is 
filed. 

Amicus briefs 
 

At Court’s prerogative Oral argument 
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Dated:  June 12, 2026. 

Respectfully submitted, 

s/ Patti A. Goldman      
PATTI A. GOLDMAN (WSBA #24426) (pro hac vice) 
KRISTEN L. BOYLES (CSBA #158450) 
NICOLAS E. WEDEKIND (WSBA #58651) (pro hac vice) 
Earthjustice 
810 Third Avenue, Suite 610 
Seattle, WA 98104 
Ph: (206) 578-5868  
pgoldman@earthjustice.org 
kboyles@earthjustice.org 
nwedekind@earthjustice.org 

s/ Amy Cordalis     
AMY CORDALIS (CSBA #321257) 
562 A Street 
Ashland, OR 97520 
Ph: (541) 915-3033 
acordalis@ridgestoriffles.org 

s/ Gregory C. Loarie     
GREGORY C. LOARIE (CSBA #215859) 
1 Sansome Street, Suite 1700 
San Francisco, CA 94104 
Ph: (415) 217-2000 
gloarie@earthjustice.org 

 
Attorneys for Plaintiff Yurok Tribe 
 

 
s/ Glen H. Spain (with permission)   
Glen H. Spain (CSBA #88097) 
P.O. Box 11170 
Eugene, OR 97440-3370 
Ph: (541).521-8655 
fish1ifr@aol.com 
 
Attorney for Pacific Coast Federation of Fishermen’s 
Associations and Institute for Fisheries Resources 
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s/ John H. Martin (with permission)   
JOHN H. MARTIN (CO Bar #32667) 
U.S. Department of Justice 
Environment and Natural Resources Division 
Wildlife and Marine Resources Section  
999 18th Street, North Terrace Suite 600  
Denver, CO 80202 
Tel: 303-319-5359    
john.h.martin@usdoj.gov; 
 
ROBERT P. WILLIAMS (SBN 474730 (DC)) 
United States Department of Justice 
Environment & Natural Resources Division 
Wildlife & Marine Resources Section 
Ben Franklin Station  
P.O. Box 7611 
Washington, D.C. 20044-7611 
Ph: (202) 305-0206 | Fax: (202) 305-0275 
robert.p.williams@usdoj.gov 
 
THOMAS K. SNODGRASS (CO Bar #31329) 
Senior Attorney 
United States Department of Justice 
Environment & Natural Resources Division 
Natural Resources Section 
999 18th Street, South Terrace, Suite 370 
Denver, CO 80202 
Ph: (303) 844-7233 | Fax: (303) 844-1350 
thomas.snodgrass@usdoj.gov 
 
Attorneys for Federal Defendants 

 
 

s/ Brittany Johnson (with permission)     
BRITTANY JOHNSON (CSBA #282001) 
MAX BRICKER (CSBA #350150) 
Somach Simmons & Dunn, P.C. 
500 Capitol Mall, Suite 1000 
Sacramento, CA 95814 
Ph: (916) 446-7979, Fax: (916) 446-8199) 
bjohnson@somachlaw.com 
mbricker@somachlaw.com 
 
Attorneys for Defendant-Intervenor 
Klamath Water Users Association 
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s/ Nathan Rietmann (with permission)    
NATHAN RIETMANN (OR #53630) 
Rietmann Law, LLC 
1270 Chemeketa Street NE 
Salem, Oregon 97301 
Ph: (503) 551-2740 
nathan@rietmannlaw.com 

Attorney for Defendant-Intervenor Klamath Irrigation 
District  
 

 
s/ Jeremiah D Weiner (with permission)  
JEREMIAH D WEINER (CSBA #226340) 
DANIEL RAY (admitted pro hac vice) 
Rosette, LLP 
Attorneys at Law 
1415 L Street, Suite 450 
Sacramento, California 95814 
Mobile: (916) 216-2225 
jweiner@rosettelaw.com 
dray@rosettelaw.com 
 
Attorneys for Intervenor Klamath Tribes 
 

 
s/ Thane D. Somerville (with permission)  
THOMAS P. SCHLOSSER, WSBA 6276 
THANE D. SOMERVILLE, WSBA 31468 
Morisset, Schlosser, Jozwiak & Somerville 
811 First Avenue, Suite 218 
Seattle, WA 98104 
Tel:  206-386-5200 
t.schlosser@msaj.com 
t.somerville@msaj.com 
 
Attorneys for Hoopa Valley Tribe 
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PATTI A. GOLDMAN (WSBA #24426) (pro hac vice) 
KRISTEN L. BOYLES (CSBA #158450) 
NICOLAS E. WEDEKIND (WSBA #58651) (pro hac vice) 
Earthjustice 
810 Third Avenue, Suite 610 
Seattle, WA 98104 
Ph: (206) 578-5868  
pgoldman@earthjustice.org 
kboyles@earthjustice.org 
nwedekind@earthjustice.org 

AMY CORDALIS (CSBA #321257) 
562 A Street 
Ashland, OR 97520 
Ph: (541) 915-3033 
acordalis@ridgestoriffles.org 

[Additional Counsel Listed on Signature Page] 

Attorneys for Plaintiff Yurok Tribe 
 

UNITED STATES DISTRICT COURT  
FOR THE NORTHERN DISTRICT OF CALIFORNIA  

SAN FRANCISCO DIVISION  

YUROK TRIBE,  
 
   Plaintiff, 
 v. 
 
U.S. BUREAU OF RECLAMATION, 
 
   Defendant. 

Case No. 3:19-cv-04405-WHO 

Related Cases:  
No. C16-cv-06863-WHO 
No. C16-cv-04294-WHO 

YUROK TRIBE’S SECOND 
SUPPLEMENTAL COMPLAINT 
FOR DECLARATORY AND 
INJUNCTIVE RELIEF  

Endangered Species Act Case 

Judge William H. Orrick 
YUROK TRIBE, PACIFIC COAST FEDERATION 
OF FISHERMEN’S ASSOCIATIONS, and 
INSTITUTE FOR FISHERIES RESOURCES, 

   Plaintiffs, 
 v. 

U.S. BUREAU OF RECLAMATION, and 
NATIONAL MARINE FISHERIES SERVICE, 

   Defendants, 
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 and 

KLAMATH WATER USERS ASSOCIATION, THE 
KLAMATH TRIBES, and KLAMATH 
IRRIGATION DISTRICT, 

   Intervenor-Defendants. 

UNITED STATES OF AMERICA,  

   Cross-Claimant,  

YUROK TRIBE, PACIFIC COAST FEDERATION 
OF FISHERMEN’S ASSOCIATIONS, and 
INSTITUTE FOR FISHERIES RESOURCES, 

 and 

HOOPA VALLEY TRIBE, 

   Joined as Cross-Claimants, 

 v. 

KLAMATH WATER USERS ASSOCIATION, 
and OREGON WATER RESOURCES 
DEPARTMENT,  

   Crossclaim-Defendants, 
 and 

KLAMATH IRRIGATION DISTRICT, 

   Intervenor-Defendant. 

 

KLAMATH WATER USERS ASSOCIATION, 

   Counterclaimant,  
 v. 

UNITED STATES OF AMERICA,  

   Counterclaim-Defendant. 

 

OREGON WATER RESOURCES DEPARTMENT, 

   Counterclaimant,  
 v. 

UNITED STATES OF AMERICA,  

   Counterclaim-Defendant. 
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INTRODUCTION 

 Ever since salmon were listed as threatened under the Endangered Species Act 

(“ESA”), defendant U.S. Bureau of Reclamation (the “Bureau”) has recognized that it has a legal 

duty to operate the Klamath Project, a massive federal reclamation project that diverts large 

quantities of water for irrigation, in compliance with Section 7(a)(2) of the ESA. That means the 

Bureau must ensure, in consultation with the National Marine Fisheries Service (“NMFS”), that 

it is providing sufficient flows in the Klamath River to support ESA-listed salmon. This has been 

the position across administrations, until now.  

 Under the federal government’s longstanding understanding of its legal 

obligations, the Bureau developed a 2024–2029 Klamath Project Operations Plan, incorporated 

into a NMFS 2024 Biological Opinion (or “2024 BiOp”). That plan, like its predecessors, 

requires Klamath River flows to sustain salmon by reducing disease risks and providing habitat 

for young salmon to rear, grow, and out-migrate to the ocean.  

 The Bureau has issued a 2026 Annual Operations Plan, which prioritizes water 

deliveries for irrigation over Klamath River flows for salmon to comply with the ESA. To 

implement the 2026 Plan, the Bureau has deviated from the 2024 Biological Opinion by 

abandoning and altering the required formulas for setting the irrigation allocation and 

determining Klamath River flows. Under the 2026 Annual Operations Plan, the Bureau has 

provided less water to the Klamath River than required under the 2024 Biological Opinion and 

has allocated more water for irrigation than allowed under that Opinion.  

 This action challenges the 2026 Annual Operations Plan on two grounds. First, 

the 2026 Plan unlawfully elevates irrigation deliveries over Klamath River flows. This action 

seeks a declaration that this reordering of legal priorities is unlawful under the ESA and binding 

court precedent. Under the law, the Bureau has extensive discretionary involvement and control 
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over operation of the federal Klamath Project and its administration of federal contracts with 

irrigation districts to provide Klamath River flows to benefit salmon. Under ESA Section 7(a)(2) 

and its implementing regulations, the Bureau must ensure that its operation of the Klamath 

Project, as a whole, avoids jeopardizing the survival and recovery of listed salmon or adversely 

modifying salmon critical habitat. No statute removes the Bureau’s discretion and authority to 

operate the Klamath Project to benefit listed salmon. Similarly, the Bureau’s contracts with 

irrigators make water delivery subject to water availability and the Bureau’s compliance with the 

ESA. The Yurok Tribe asks the Court to declare that the 2026 Annual Operations Plan’s 

elevation of irrigation as a priority over Klamath River flows for ESA compliance is unlawful 

because it lacks any legal basis, runs counter to the ESA, the terms of the federal irrigation 

contracts, and a series of binding court decisions. 

 This action also seeks a declaration that the Bureau has a legal obligation to 

reinitiate consultation and complete the reinitiated consultation before implementing the 2026 

Annual Operations Plan for two overlapping reasons. First, in order to prioritize and increase 

irrigation deliveries under the 2026 Annual Operations Plan, the Bureau has abandoned and 

significantly altered the methodology for apportioning available water that is mandated by the 

2024 Biological Opinion and the limit on the allowable amount of take of listed salmon imposed 

in the Biological Opinion’s incidental take statement. Second, under the 2026 Plan, the Bureau 

has allocated more water for irrigation than allowed under the 2024 Biological Opinion, the 

terms and conditions of the incidental take statement, and the limit on the amount of allowable 

take. Both deviations have resulted in changes in Klamath Project operations that were not 

analyzed in the 2024 Biological Opinion. Because the Bureau adopted the 2026 Annual 

Operations Plan without reinitiating or completing reinitiated consultation as required, the Yurok 
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Tribe asks the Court to vacate the 2026 Annual Operations Plan prospectively, which will revert 

the Bureau’s operation of the Klamath Project during the remainder of this water year to the 

terms set out in the 2024 Biological Opinion.  

JURISDICTION, VENUE, AND INTRADISTRICT ASSIGNMENT 

 This action is brought pursuant to the ESA citizen suit provision, 16 U.S.C. 

§ 1540(g)(1)(A). Pursuant to ESA, 16 U.S.C. § 1540(g)(2)(A), plaintiff Yurok Tribe sent a 60-

day notice to the Bureau on April 13, 2026. Sixty days have passed, and the Bureau has not 

eliminated the ESA violations laid out in the 60-day notice. This Court has jurisdiction pursuant 

to 16 U.S.C. § 1540(g)(1), and 28 U.S.C. §§ 1331 and 1362, and has authority to provide 

declaratory relief pursuant to 28 U.S.C. §§ 2201 and 2202. 

 Venue is proper in this Court under 28 U.S.C. § 1391(e) because the Yurok Tribe 

is located in the district and many of the events and consequences of the defendant’s violations 

of law occurred or will occur in this district.  

 This case is properly assigned to the San Francisco/Oakland Division under Civil 

L.R. 3-2(c) because the Yurok Tribe is located in Humboldt and Del Norte counties, and a 

substantial part of the events or omissions which give rise to this action occurred in Humboldt 

and Del Norte counties through which the lower Klamath River flows.  

PARTIES 

A. Plaintiff Yurok Tribe 

 The Yurok Tribe is a sovereign, federally recognized Indian Tribe. Since time 

immemorial, the Yurok Tribe has lived and fished on the Lower Klamath River in Northern 

California. An 1855 Executive Order set aside the Reservation as a permanent homeland for the 

Yurok Tribe. The Yurok Tribe reserved its aboriginal water rights in the creation of the Yurok 

Reservation. The Executive Order that created the Reservation vested in federal law the Yurok 
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Tribe’s federal reserved fishing and water rights. Parravano v. Babbitt, 70 F.3d 539, 541 (9th 

Cir. 1995); Baley v. United States, 942 F.3d 1312, 1337, 1340–41 (Fed. Cir. 2019).  

 The Yurok Reservation extends for one mile on each side of the Klamath River in 

Northern California from the mouth at the Pacific Ocean approximately 45 miles upriver.  

 The Tribe’s fishing rights are integral to the Yurok way of life. The Klamath 

River and its fishery are “not much less necessary to the existence of the [Yurok] than the 

atmosphere they breathe[.]” Blake v. Arnett, 663 F.2d 906, 909 (9th Cir. 1981) (quoting United 

States v. Winans, 198 U.S. 371, 381 (1905)).  

 The Yurok Tribe has federal reserved water rights that include, but are not limited 

to, sufficient water to support its fishery. The Yurok Tribe’s federal reserved water rights have 

been held to be senior to and have priority over the Bureau’s and any irrigators’ rights to use 

water from the Klamath Project for irrigation. Baley v. United States, 942 F.3d at 1323, 1335, 

1341; Klamath Water Users Protective Ass’n v. Patterson, 204 F.3d 1206, 1213 (9th Cir. 1999).  

 The Tribe and its members rely on salmon as a healthy food source. Fishing for 

salmon provides food and economic opportunities for Yurok families, many of whom have 

annual incomes far below the poverty line. Fishing is also the fabric of the community, bringing 

people together to connect with each other and their heritage, and to anchor themselves to their 

fishing culture.  

 The Bureau’s operation of the Klamath Project has diminished Klamath River 

flows and harmed the Yurok Tribe’s fishery. Tragedy struck in 2002 when Project water 

deliveries led to a massive outbreak of fish disease that killed as many as 78,000 returning adult 

salmon before they could spawn. The dead salmon washed up on the Yurok Reservation. The 
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2002 adult fish kill is one of the darkest events in Yurok history. It contributed to the shut down 

or curtailment of most of the Tribal fishery from 2005 through 2006.  

 Tragedy struck again in 2014 and 2015 when monitoring revealed 81% and 91% 

infection rates in sampled out-migrating juvenile salmon of C. shasta, a fish disease in juvenile 

salmon that is often fatal. The salmon that survived to return as adults in 2016 and 2017 came 

back in near-record low numbers, again shutting down the commercial Tribal fishery, leading to 

another fishery disaster. In 2017, the Yurok Tribal Council also closed its fall subsistence 

fishery. 2017 was the first time in history that Yurok Tribal members did not fish on the Klamath 

River. From 2017 to the present, C. shasta has continued to plague the River and the Tribal 

commercial fishery has been closed.  

 The Bureau’s implementation of biological opinions and Klamath Project 

operations plans that have been developed to comply with the ESA has reduced the harm to the 

Yurok Tribe’s fishery from water withdrawals from the Klamath Project and has supported, in 

part, the Tribe’s federal reserved water rights for its fishery, which have not yet been adjudicated 

or quantified, but which vested in federal law upon establishment of the Reservation.  

 Pursuant to the Yurok Tribal Code, which requires that any waiver of sovereign 

immunity be in writing and authorized by the Yurok Tribal Council, the Yurok Tribal Council 

has adopted a resolution approving the following limited waiver of sovereign immunity for the 

purposes of this supplemental complaint. The Tribe waives its sovereign immunity for the 

limited purpose of resolving the issues presented in this supplemental complaint; specifically, 

whether the 2026 Annual Operations Plan is unlawful because the Bureau has discretionary 

involvement and control to provide flows to the Klamath River to sustain salmon, which requires 

it to ensure its operation of the Klamath Project as a whole complies with the ESA, and because 
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the Bureau must but has not completed reinitiated consultation before implementing the 2026 

Annual Operations Plan. The Tribe reserves all other rights of sovereign immunity and does not 

consent to adjudicate: (1) any aspect of its water rights, including quantification, priority dates, 

purposes of the reservation, sources of water, and scope of the rights; (2) the relative priority of 

the federal reserved water rights of any Klamath Basin Tribes with respect to each other; and/or 

(3) a breach of trust claim against the United States. The Tribe does not consent to any suit, 

crossclaim, or counterclaim against it by any party or any other person or entity that intervenes in 

this case or seeks to present a claim in this or any other court.  

 The Yurok Tribe has been and will continue to be harmed by the Bureau’s 

disregard of its full ESA Section 7(a)(2) duties and elevation of irrigation deliveries over 

Klamath River flows for ESA compliance in operating the Klamath Project. The 2026 Annual 

Operations Plan has unlawfully reduced flows needed to sustain salmon in the Klamath River 

and comply with the federal ESA. The Yurok Tribe has been and will continue to be harmed 

when flows in the Klamath River fall short of what is required by the federal ESA. 

B. Federal Defendant 

 Defendant United States Bureau of Reclamation is an agency of the United States 

Department of the Interior that operates federal water projects throughout the United States. It 

operates the Klamath Project.  

BACKGROUND 

I. THE KLAMATH PROJECT HAS LED TO THE DECLINE OF KLAMATH RIVER 
FISHERIES. 

A. The Klamath Project 

 Congress authorized construction and development of the Klamath Project in 

1905, pursuant to the Act of February 9, 1905, ch. 567, 33 Stat. 714, which authorized the 
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Secretary of the Interior to raise or lower Upper Klamath Lake levels as may be necessary to 

operate the irrigation project under the terms and conditions of the Reclamation Act of 1902, 

43 U.S.C. §§ 372, et seq.  

 The Klamath Project is located in Southern Oregon and Northern California. 

Various facilities, including dams, diversions, canals, and pumping stations, were built in the 

Upper Klamath Basin in Oregon and California between 1906 and 1966 as part of the Klamath 

Project, which included a federal hydroelectric project, partially within the Project footprint. The 

Project facilities extended downstream to Iron Gate Dam in California, which blocked all fish 

passage upstream.  

 Before construction of the Klamath Project, Upper Klamath Lake (“UKL”) was a 

naturally occurring lake that flowed into the Klamath River. A rock reef with steep rapids called 

Klamath Falls formed the natural barrier at the foot of the lake. Each winter, the lake would rise 

naturally as it accumulated water, and that water would be released throughout the following 

spring and summer. Construction of the Klamath Project entailed chiseling down the rock reef 

and creating Link River Dam at the foot of the lake in 1917 to allow the Bureau to control and 

access the water in the lake. It also allowed the Bureau to draw the lake down below levels that 

would have occurred naturally. 

 The Project did not substantially increase the lake’s maximum capacity. It created 

the ability to lower lake levels below natural levels and change the timing of flows from the lake 

to the Klamath River.  

 Agricultural development around Upper Klamath Lake, which included draining 

portions of lakes and converting thousands of acres from wetlands to agriculture, significantly 

reduced the amount of water available for flows in the Klamath River. The Klamath Project 
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provides irrigation water to approximately 230,000 acres of agricultural land in the Upper 

Klamath Basin each year, as well as to four national wildlife refuges within its boundaries.  

 In 2023 and 2024, four dams on the Klamath River in Oregon and California were 

removed in the largest salmon restoration project in world history and the largest dam removal 

project in U.S. history. The removal of the dams made available hundreds of miles of historic 

salmon spawning grounds that had been inaccessible to salmon for nearly 100 years. As part of 

dam removal, title to and control over Keno Dam was transferred to the Bureau in 2024. The 

removal of the dams changed the ESA compliance point from the former Iron Gate Dam, which 

was removed, to Keno Dam.  

B. The Klamath Project Led to the Decline of Klamath River Fisheries. 

 The Klamath River originates in an arid high desert region in Oregon and flows 

into California and through the Yurok Reservation into the Pacific Ocean. Before the Klamath 

Project, the Klamath River supported the third largest salmon runs in the continental United 

States and many other thriving fisheries. Several species of anadromous fish still inhabit the 

Klamath River and its tributaries, including spring and fall-run chinook and coho salmon. 

 Coho salmon have on average a three-year life cycle, spending half their lives in 

fresh water and half in salt water. After the eggs hatch in the winter, the coho fry spend up to 18 

months in freshwater. They typically out-migrate to the sea between mid-February and mid-June. 

The Klamath Project has altered the natural hydrograph and dramatically reduced the spring 

flows that supported juvenile coho salmon rearing and the out-migration of the year-old salmon 

to the Pacific Ocean. At about three years old, adult coho salmon return in September through 

December to spawn and die in the same stream where they were born. 

 In 1997, NMFS listed Southern Oregon/Northern California Coast (“SONCC”) 

Coho Salmon as threatened under the ESA. Endangered and Threatened Species; Threatened 
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Status for Southern Oregon/Northern California Coast Evolutionarily Significant Unit (ESU) of 

Coho Salmon, 62 Fed. Reg. 24588 (May 6, 1997). In 1940, SONCC Coho Salmon, a population 

that includes Klamath River coho salmon, were estimated to range between 150,000 and 400,000 

naturally spawning fish annually. By the 1970s, this coho salmon population had become very 

depressed with naturally producing adults declining to approximately 10,000. The California 

portion of the population had by then declined to six percent or less of its abundance during the 

1940s. NMFS identified agricultural development and water withdrawals for irrigation as major 

activities responsible for the decline of SONCC Coho Salmon. Id. at 24592–93.  

 NMFS designated critical habitat for SONCC Coho Salmon in 1999 and included 

most of the Klamath River in Northern California in the designation. Designated Critical Habitat; 

Central California Coast and Southern Oregon/Northern California Coasts Coho Salmon, 64 Fed. 

Reg. 24049 (May 5, 1999). NMFS found that irrigation water withdrawals and dam operations 

were “[a]ctivities that may require special management considerations” for SONCC Coho 

Salmon. Id. at 24059.  

 In its five-year status review completed in 2024, NMFS found that SONCC Coho 

Salmon continue to be at risk of extinction and their condition has declined since the last status 

review. Five-Year SONCC Coho Salmon Review at 76–77 (2024).  

 The Bureau’s operation of the Klamath Project determines the amount, timing, 

and rate of water flow in the Klamath River available to support salmon. The Bureau’s operation 

of the Klamath Project has diminished Klamath River flows needed to sustain healthy salmon 

populations. In 2002, water withdrawals for Klamath Project irrigation contributed to historic 

low flows and the spread of a deadly fish disease that caused the largest fish kill on American 

soil, killing as many as 78,000 returning adult salmon before they could spawn. In more recent 
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years, limited flows in the spring have resulted in a high percentage of out-migrating juvenile 

salmon being infected by C. shasta and dying. In 2014 and 2015, C. shasta infection rates in 

sampled fish reached 81% and 91% respectively. In 2021, C. shasta spore were high fish 

mortalities were found in sampling, with over 90% mortalities in critical weeks in May. Elevated 

C. shasta infections and mortalities have become the greatest threat to juvenile salmon survival. 

II.  THE ENDANGERED SPECIES ACT’S REQUIREMENTS  

A. The Duty to Engage in Consultation and to Avoid Jeopardy and Adverse 
Modification of Critical Habitat  

 Section 7(a)(2) of the ESA prohibits agency actions that may jeopardize the 

survival and recovery of a listed species or adversely modify its critical habitat: 

Each federal agency shall, in consultation with and with the assistance of the 
Secretary, insure that any action authorized, funded, or carried out by such agency 
(hereinafter in this section referred to as an “agency action”) is not likely to 
jeopardize the continued existence of any endangered species or threatened species 
or result in the destruction or adverse modification of habitat of such species which 
is determined by the Secretary . . . to be critical . . . . 

16 U.S.C. § 1536(a)(2). 

 ESA consultation regulations promulgated jointly by NMFS and the Fish and 

Wildlife Service define “action” broadly to encompass “all activities or programs of any kind 

authorized, funded, or carried out, in whole or in part, by Federal agencies.” 50 C.F.R. § 402.02. 

 Under the ESA consultation regulations, Section 7(a)(2) applies to all actions “in 

which there is discretionary Federal involvement or control.” Id. § 402.03.  

 Section 7(a)(2) establishes an interagency consultation process to assist federal 

agencies in complying with their duty to avoid jeopardy to listed species or destruction or 

adverse modification of their critical habitat. Under this process, a federal agency proposing an 

action that “may affect” a listed species, including salmon, must prepare and provide to the 
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appropriate expert agency a description of the proposed action, its effects, and relevant scientific 

evidence. 16 U.S.C. § 1536(a)(2); 50 C.F.R. § 402.14(a).  

 Where the agency proposing the action determines that an action “may affect” 

protected salmon but is “not likely to adversely affect” the species, it may attempt “informal 

consultation” with NMFS. 50 C.F.R. §§ 402.13, 402.14(b)(1). An agency’s “not likely to 

adversely affect” determination becomes final and terminates consultation only when NMFS 

concurs in writing in the determination. 50 C.F.R. §§ 402.13, 402.14(b)(1).  

 For actions that may adversely affect a listed species or critical habitat, a formal 

consultation with the expert fish and wildlife agency is required. 50 C.F.R. § 402.14. At the 

conclusion of a formal consultation, the expert fish and wildlife agency issues a biological 

opinion assessing the effects of the action on the species and its critical habitat, determining 

whether the action is likely to jeopardize the continued existence of the species or adversely 

modify its critical habitat and, if so, offering a reasonable and prudent alternative that will avoid 

jeopardy or adverse modification. 16 U.S.C. § 1536(b)(3)(A); 50 C.F.R. § 402.14(g)–(h). 

B. The Prohibition on Take of Listed Species and Incidental Take Statements  

 Section 9 of the ESA prohibits “take” of endangered species by any person, which 

includes federal agencies. 16 U.S.C. § 1538(a)(1). “Take” means to “harass, harm, pursue, hunt, 

shoot, wound, kill, trap, capture, or collect.” 16 U.S.C. § 1532(19). NMFS has defined “harm” to 

include “significant habitat modification or degradation which actually kills or injures fish or 

wildlife by significantly impairing essential behavioral patterns, including, breeding, spawning, 

rearing, migrating, feeding or sheltering.” 50 C.F.R. § 222.102.  

 The ESA makes the take prohibition applicable to species listed as endangered, 

like Southern Resident Killer Whales, which depend on salmon, including from the Klamath 

River, as their primary food source. NMFS has extended the take prohibition to threatened 
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salmon, including SONCC Coho Salmon. 50 C.F.R. § 223.203(a); Endangered and Threatened 

Species; Final Rule Governing Take of 14 Threatened Salmon and Steelhead Evolutionarily 

Significant Units (ESUs), 65 Fed. Reg. 42422 (July 10, 2000).  

 If a federal action undergoing consultation will result in the take of a listed 

species, the biological opinion must include an “incidental take statement” that specifies the 

amount and extent of incidental take of listed species that may occur without causing jeopardy or 

adverse modification of critical habitat. 16 U.S.C. § 1536(b)(4); 50 C.F.R. § 402.14(i). The 

incidental take statement provides a safe harbor, insulating activities from take liability that are 

undertaken in compliance with the incidental take statement’s terms and conditions. 16 U.S.C. § 

1536(o)(2); see 16 U.S.C. § 1536(b)(4)(C). An incidental take statement also serves as a check 

on the biological opinion’s assumptions and conclusions and provides for monitoring. 50 C.F.R. 

§ 402.14(i)(3). It must set out a “trigger” that specifies an unacceptable level of take that, if 

exceeded, invalidates the safe harbor and requires the agencies to immediately reinitiate 

consultation. Id. § 402.14(i)(4). 

 The ESA consultation regulations provide:  

(a) Reinitiation of consultation is required and shall be requested by the Federal 
agency, where discretionary Federal involvement or control over the action has 
been retained or is authorized by law and: 
 

(1)  If the amount or extent of taking specified in the incidental take statement 
is exceeded; [or] 

 
(3)  If the identified action is subsequently modified in a manner that causes an 
effect to the listed species or critical habitat that was not considered in the 
biological opinion. . . .  

 
50 C.F.R. § 402.16(a)(1), (3). If either of these triggers is met, action agencies, like the Bureau, 

have a duty to reinitiate consultation with the expert fish and wildlife agency. 

Case 3:19-cv-04405-WHO     Document 1201     Filed 06/15/26     Page 14 of 44

Exhibit 31, Page 14 of 44



 

YUROK TRIBE’S SECOND SUPPLEMENTAL COMPLAINT 
Case No. 3:19-cv-04405-WHO  

- 15 - 

1 
 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Earthjustice 
810 Third Ave., Suite 610 
Seattle, WA 98104 
(206) 343-7340 
 

III.  LONGSTANDING PRECEDENT HOLDS THAT THE BUREAU’S ESA SECTION 
7(A)(2) OBLIGATIONS TAKE PRECEDENCE OVER WATER DELIVERIES FOR 
IRRIGATION.  

 The Bureau constructed the Klamath Project, owns and operates Link River Dam 

and Keno Dam, and makes water deliveries from the Klamath Project for irrigation in 

accordance with federal contracts.  

 The Ninth Circuit held more than 25 years ago, and subsequent cases have 

confirmed, that the Bureau must ensure that its operation of the Klamath Project complies with 

Section 7(a)(2).  

 In 1999, the Ninth Circuit upheld the Bureau’s authority to direct PacifiCorp, 

which operated Link River Dam under federal contract, to release flows to the Klamath River to 

meet the Bureau’s ESA 7(a)(2) obligations. The Court held that the Bureau’s ESA 

responsibilities take precedence over water deliveries for irrigation:   

Because Reclamation retains authority to manage the Dam, and because it remains 
the owner in fee simple of the Dam, it has responsibilities under the ESA as a federal 
agency. These responsibilities include taking control of the Dam when necessary to 
meet the requirements of the ESA, requirements that override the water rights of the 
Irrigators. Accordingly, we hold that the district court did not err in concluding that 
Reclamation has the authority to direct Dam operations to comply with the ESA.  
 

Patterson, 204 F.3d at 1213.  

 Patterson’s holding has withstood the test of time. In this case, resolving a 

crossclaim brought by the United States, joined by the Yurok Tribe and Hoopa Valley Tribe, this 

Court held that Patterson remains the controlling law on whether the ESA applies to the Klamath 

Project and that the Bureau’s ESA responsibilities take precedence over water deliveries for 

irrigation. See Yurok Tribe v. U.S. Bureau of Reclamation, 654 F. Supp. 3d 941 (N.D. Cal. 2023), 

appeals pending, Nos. 23-15499 & 23-15521 (9th Cir.).  
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 Another district court also recently reaffirmed and applied the legal priorities 

confirmed in Patterson. In Klamath Tribes v. U.S. Bureau of Reclamation, 2024 WL 472047, 

No. 1:22-cv-00680-CL, *4–5 (D. Or. Feb. 7, 2024), the district court held that the Bureau’s 2022 

Temporary Operations Plan violated both Section 7 and Section 9 because it allocated 

approximately 60,000 acre-feet of water to irrigation beyond what was allowed under the 

controlling 2019 Biological Opinion.  

 Other cases have reinforced the Bureau’s obligation to operate the Klamath 

Project, as a whole, to meet the requirements of Section 7(a)(2).  

 In Baley, Klamath Basin irrigators brought a Fifth Amendment takings case based 

on the Bureau’s 2001 restrictions on irrigation deliveries to comply with the ESA. The Federal 

Circuit rejected the Klamath irrigators’ Fifth Amendment takings claim because their water 

rights are subordinate to the senior federal reserved water rights of the Yurok Tribe and other 

Klamath Basin Tribes, and “[a]t the bare minimum, the Tribes’ rights entitle them to the 

government’s compliance with the ESA in order to avoid placing the existence of their important 

tribal resources in jeopardy.” 942 F.3d at 1337.  

 In Klamath Irrigation District v. U.S. Bureau of Reclamation (KID v. Bureau of 

Reclamation), 48 F.4th 934 (9th Cir. 2022), cert. denied, 144 S.Ct. 342 (2023), irrigation districts 

challenged the 2019–2024 Klamath Project Operations Plan, seeking to prevent the Bureau from 

limiting the amount of water available for irrigation to provide Klamath River flows for salmon. 

The Ninth Circuit upheld the dismissal of the case under Rule 19 for failure to join Klamath 

Basin Tribes as indispensable parties because “the Tribes’ water rights are ‘at a minimum 

coextensive with Reclamation’s obligations to provide water for instream purposes under the 

ESA,’” and the lawsuit seeking to “reprioritize or otherwise alter Reclamation’s ability or duty to 

Case 3:19-cv-04405-WHO     Document 1201     Filed 06/15/26     Page 16 of 44

Exhibit 31, Page 16 of 44



 

YUROK TRIBE’S SECOND SUPPLEMENTAL COMPLAINT 
Case No. 3:19-cv-04405-WHO  

- 17 - 

1 
 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Earthjustice 
810 Third Ave., Suite 610 
Seattle, WA 98104 
(206) 343-7340 
 

fulfill the requirements of the ESA implicates the Tribes’ long-established reserved water 

rights.” Id. at 943–44 (quoting district court opinion). 

 In re Klamath Irrigation Dist. (In re KID), 69 F.3d 934, 941–43 (9th Cir. 2023), 

cert. denied, 144 S.Ct. 552 (2024), upheld removal to federal court of a lawsuit seeking to enjoin 

the Bureau from providing ESA flows to the Klamath River based on irrigators’ water rights 

determined in the Klamath Basin Adjudication. The Ninth Circuit refused to remand the case to 

state court because the adjudication neither adjudicated nor governs the Yurok Tribe’s federal 

reserved water rights or the Bureau’s ESA obligations. Id. at 941–42.  

IV. INTERIOR AND THE BUREAU HAVE ADOPTED LEGAL ANALYSES 
PURPORTING TO REVERSE THE LONGSTANDING LEGAL PRIORITIES TO 
WATER IN THE KLAMATH BASIN.  

 In 2020–2021 during the Trump administration’s first term, the Solicitor of 

Interior issued several memoranda purporting to find a basis to reorder the legal priorities to 

water in the Klamath Basin, including by giving priority to irrigation deliveries over ESA 

compliance. The Bureau never implemented the reordered priorities because Secretary Deb 

Haaland rescinded the memoranda after the change in administrations.  

 In February 2025, Secretary of Interior Doug Burgum directed the Solicitor of 

Interior to reinstate the legal analyses from the first Trump administration. Mem. from Secretary 

Doug Burgum to Solicitor (Feb. 10, 2025) (rescinding withdrawal of 2020–2021 ESA analyses).  

 In May 2025, the Acting Interior Solicitor released an updated analysis of the 

Bureau’s ESA obligations, in which he concluded that water deliveries for irrigation are 

nondiscretionary and take precedence over water releases to the Klamath River to comply with 

the ESA. Acting Solicitor’s Klamath Updated Analysis of Endangered Species Act Obligations 

(May 14, 2025) (“Updated Analysis”). 
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 The Updated Analysis acknowledges that the Bureau has authority and discretion 

to operate the Klamath Project to benefit listed fish species and therefore must ensure that its 

operation of the Project complies with Section 7(a)(2). But the Updated Analysis supports 

confining the reach of Section 7(a)(2) so that the Bureau’s Section 7(a)(2) obligations extend 

only to water that is available after meeting the demands of Klamath Basin irrigators. As to the 

Bureau’s contracts with Klamath irrigators, the Updated Analysis claims that the Bureau lacks 

discretion or authority to use water that irrigators seek under their contracts to benefit salmon in 

the Klamath River, departing from the language of the contracts and judicial decisions construing 

their terms. In these ways, the Updated Analysis purports to reverse longstanding precedent 

holding that the ESA takes priority over irrigation.  

 In January 2026, the Bureau issued a report concluding that water releases for 

irrigation and fulfillment of Klamath irrigation contracts are nondiscretionary and must be met 

before releasing water to comply with the ESA. Report on Reassessment for Conforming 

Operations of Klamath Project to Legal Requirements (Jan. 2026). This report states that the new 

legal priorities will be incorporated into a new operations plan and ESA consultation for the 

2027 water year. Before doing so, the Bureau adopted the 2026 Annual Operations Plan, which 

prioritizes water deliveries for irrigation over Klamath River flows for salmon to comply with 

the ESA. 

V. DEVELOPMENT OF THE 2024–2029 OPERATIONS PLAN AND 2024 
BIOLOGICAL OPINION  

 In the early years after the SONCC Coho Salmon listing, the Bureau operated the 

Klamath Project under annual plans and acknowledged that these plans were actions subject to 

Section 7(a)(2), although it consulted on only some of these annual plans. See Pac. Coast Fed’n 

of Fishermen’s Ass’ns v. U.S. Bureau of Reclamation, 138 F. Supp. 2d 1228 (N.D. Cal. 2001) 
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(Bureau violated Section 7(a)(2) by failing to consult on annual plan). The Bureau then began 

developing and consulting on long-term operations plans. The Bureau conforms its annual 

operations to the long-term operations plan and relies on biological opinion on the long-term 

plan to meet its Section 7(a)(2) obligations.  

 Early ESA litigation over the Bureau’s operation of the Klamath Project focused 

on the necessity of providing minimum flows to support salmon. See, e.g., Pac. Coast Fed’n of 

Fishermen’s Ass’ns v. Bureau of Reclamation, 426 F.3d 1082 (9th Cir. 2005) (biological 

opinion’s reasonable and prudent alternative was unlawful because it provided only a portion of 

the minimum flows deemed biologically necessary to avoid jeopardy to coho salmon). 

Subsequent biological opinions have required that minimum flows be met in each month of the 

year, and NMFS’s findings of no-jeopardy and incidental take statements have relied on the 

minimum flows being met.  

 The 2013 Biological Opinion also called for disease management flows to reduce 

C. shasta infections and mortalities in out-migrating juvenile salmon, which had become the 

primary threat to juvenile SONCC Coho Salmon survival in the Klamath Basin. The necessary 

flows failed to materialize in 2014 and 2015 and C. shasta infection rates in sampled juvenile 

fish skyrocketed to 81% and 91%. In a related case, this Court held that the Bureau had a legal 

duty to reinitiate consultation because C. shasta infection rates exceeded the 2013 Biological 

Opinion’s incidental take statement limit on allowable take of 49%, which was equivalent to the 

highest incidence of reported C. shasta infections when the 2013 Biological Opinion was issued. 

This Court issued an injunction requiring disease management flows to reduce the incidence of 

C. shasta upon finding that: “Plaintiffs have demonstrated that flushing flows and emergency 
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dilution flows would reduce C. shasta rates among Coho salmon.” Yurok Tribe v. U.S. Bureau of 

Reclamation, 231 F. Supp. 3d 450, 479, 483–84, 489 (N.D. Cal. 2017).  

 The reinitiated consultation ultimately led to the 2019 NMFS Biological Opinion, 

concluding that the 2019–2024 Klamath Operations Plan would not jeopardize SONCC Coho 

Salmon survival and recovery or adversely modify coho salmon critical habitat. NMFS based its 

conclusion on the mandatory minimum flows, higher spring flows, and a required surface 

flushing flow in the winter-spring months to flush out the worms that host the C. shasta 

parasites. 

 The Yurok Tribe, along with Pacific Coast Federation of Fishermen’s 

Associations and Institute for Fisheries Resources, filed this lawsuit challenging the 2019 

Biological Opinion, alleging that the flows were insufficient to meet the needs of juvenile 

salmon. This Court approved a stipulated stay of the litigation contingent on the Bureau 

operating the Klamath Project under an Interim Operations Plan providing augmented spring 

flows to benefit juvenile salmon. See Stipulation to Stay Litigation (Mar. 27, 2020) and Attached 

Interim Operations Plan. ECF No. 908.  

 The Bureau developed a new operations plan for 2024–2029 that accounts for 

dam removal. Iron Gate Dam had been the compliance point for Klamath River flows, but it was 

removed, along with three other Klamath River dams, in 2023 and 2024. Keno Dam is the new 

compliance point for water released from Upper Klamath Lake to provide flows in the Klamath 

River.  

 The 2024–2029 Operations Plan adheres to a series of formulas for determining 

the agricultural allocation and Klamath River flows. The formulas depend on hydrologic 

conditions, meaning how wet or dry the Klamath Basin is, and on water levels in Upper Klamath 
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Lake. These variables are calculated on a daily basis to ensure operations adapt to changing 

conditions. 2024 BiOp at 19–26.  

 In its consultation on the 2024–2029 Operations Plan, NMFS analyzed the effects 

of allocating water under the new formulas. NMFS concluded that operating the Klamath Project 

in strict compliance with the new formulas would not lead to jeopardy to threatened SONCC 

Coho Salmon or endangered Southern Resident Killer Whales that depend on salmon prey or 

adversely modify salmon critical habitat. The 2024 Biological Opinion and its incidental take 

statement require that the Bureau must adhere to the new formulas in allocating water for 

irrigation and determining Klamath River flows for the no-jeopardy conclusion to remain valid 

and for the Bureau and Klamath irrigators to be insulated from take liability.  

VI.  THE 2026 ANNUAL OPERATIONS PLAN DEVIATES FROM THE 2024 
BIOLOGICAL OPINION.  

 In early April, without consulting with the Yurok Tribe, the Bureau released an 

Annual Operations Plan for the 2026 water year. The 2026 Plan prioritizes increasing irrigation 

deliveries. It calls for lowering river flows that provide habitat for listed species so that water 

deliveries for irrigation can come as close as possible to providing 350,000 acre-feet this water 

year and for storing additional water to achieve that amount of water for irrigation next year. 

2026 Annual Operation Plan at 1, 3. To achieve this goal, the Bureau has deviated from the 2024 

Biological Opinion’s formulas for setting the irrigation allocation and for determining Klamath 

River flows. 

 On April 6, 2026, the Bureau announced an initial 2026 Klamath Project water 

supply allocation of 221,000 acre-feet from Upper Klamath Lake. The Bureau’s press release 

announcing the agriculture allocation states that “[t]he allocation reflects ongoing efforts to 

maximize available supplies in a year shaped by warm storms, limited snowpack, and 
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constrained spring inflows.” Bureau of Reclamation Press Release (Apr. 6, 2026). The press 

release quotes Acting Bureau of Reclamation Commissioner Scott Cameron: “Even in a year 

with unpredictable water conditions, Reclamation’s priority remains the same: deliver as much 

water as possible to the Klamath Project[.] . . .We are working closely with our partners to make 

sure every available acre-foot truly supports producers and the communities that depend on 

Klamath Basin agriculture.” Id. 

 The initial allocation volume of 221,000 acre-feet from UKL is larger than what is 

allowed under the 2024 Biological Opinion. Under the 2024 Biological Opinion, an initial 

allocation is made in April, which serves as a floor. If forecasts allow, the allocation can be 

increased through June. Under the 2026 Annual Operations Plan, the Bureau locked in an 

agriculture allocation based on forecasts that might not, and in fact did not, materialize. Inflows 

into Upper Klamath Lake have since worsened. The June 1, 2026 forecasts do not support the 

agriculture allocation made in April under the 2024 Biological Opinion’s rules. 

 The Bureau’s implementation of the 2026 Annual Operations Plan reduced 

Klamath River flows from what would have been required under the 2024 Biological Opinion 

beginning in early March 2026. By way of example, under the 2024 Biological Opinion, the 

flows for March 9–18, 2026, would have been between 935–940 cubic feet per second (“cfs”), 

but instead the Bureau only delivered between 750–760 cfs, a deficit of more than 150 cfs.  

 The Bureau has not completed reinitiated consultation on the 2026 Annual 

Operations Plan, despite its abandonment of the required formulas for setting the agricultural 

allocation and Klamath River flows and operations this water year that deviate from what was 

considered in the 2024 Biological Opinion.  
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CAUSES OF ACTION  

ALLEGATIONS COMMON TO BOTH CAUSES OF ACTION 

 Plaintiffs reallege each and every allegation set forth in this complaint. 

 The ESA directs that the Bureau, like other federal agencies,  

shall, in consultation with and with the assistance of the Secretary, insure that any 
action authorized, funded, or carried out by such agency (hereinafter in this section 
referred to as an “agency action”) is not likely to jeopardize the continued existence 
of any endangered species or threatened species or result in the destruction or 
adverse modification of habitat of such species which is determined by the 
Secretary . . . to be critical . . . . 

16 U.S.C. § 1536(a)(2).  

 The ESA consultation regulations promulgated jointly by NMFS and the Fish and 

Wildlife Service define “action” broadly to encompass “all activities or programs of any kind 

authorized, funded, or carried out, in whole or in part, by Federal agencies.” 50 C.F.R. § 402.02. 

 The federal government authorized, funded, and built the Klamath Project. It 

owns and operates both Link River Dam and Keno Dam, which control releases from Upper 

Klamath Lake for irrigation and Klamath River flows. It entered into contracts with irrigation 

districts for water deliveries from the Klamath Project, subject to contract terms that give the 

Bureau authority to limit water deliveries when water is unavailable due to drought and 

compliance with federal legal obligations. The Bureau operates the Klamath Project to prevent 

floods, maintain Upper Klamath Lake levels for endangered fish needs, provide Klamath River 

flows for salmon, and release water to support federal wildlife refuges.  

 The ESA consultation regulations provide: “Section 7 and the requirements of this 

part apply to all actions in which there is discretionary Federal involvement or control.” 

50 C.F.R. § 402.03.  
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 The Bureau’s operation of the Klamath Project, as a whole, is an action over 

which the Bureau has discretionary involvement and control and is subject to ESA Section 

7(a)(2).  

FIRST CAUSE OF ACTION  

THE 2026 ANNUAL OPERATIONS PLAN IS UNLAWFUL BECAUSE IT PRIORITIZES 
IRRIGATION OVER ESA COMPLIANCE CONTRARY TO THE ESA AND BINDING 

COURT PRECEDENT. 
 

 The 2026 Annual Operations Plan is unlawful because it prioritizes irrigation 

deliveries over Klamath River flows for salmon to comply with the ESA. The Yurok Tribe seeks 

a declaration that prioritizing irrigation over ESA compliance in operating the Klamath Project is 

unlawful. Further, the Yurok Tribe seeks vacatur of the 2026 Annual Operations Plan 

prospectively because it is based on an unlawful revision of legal priorities to water.  

 In 1999, the Ninth Circuit held that the Bureau has authority to operate the 

Klamath Project to meet ESA Section 7(a)(2) requirements and that the Bureau’s ESA 

obligations override water deliveries for irrigation. Patterson, 204 F.3d at 1213. Patterson 

remains controlling law. The long-settled legal priority to water in the Klamath Basin has guided 

the Bureau’s operation of the Klamath Project ever since and has been confirmed in recent cases.  

 The Bureau adopted the 2026 Annual Operations Plan, which prioritizes water 

deliveries for irrigation over Klamath River flows for salmon to comply with the ESA. This 

reprioritization has led to a larger agricultural allocation and reduced Klamath River flows than 

required under the 2024–2029 Operations Plan and 2024 Biological Opinion. The Bureau’s 

elevation of irrigation deliveries over full ESA compliance is unlawful.  
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A. No Statute Removes the Bureau’s Discretion to Operate the Klamath Project to 
Benefit Listed Salmon.  

 No statute removes the Bureau’s discretion and authority to operate the Klamath 

Project to avoid extinction and promote the recovery of Klamath River salmon. Under the 

Reclamation Act of 1902 and the 1905 Act authorizing aspects of the Klamath Project, the 

Bureau has long operated the Klamath Project for multiple purposes, including ESA compliance, 

and courts have consistently rejected irrigators’ arguments that the Bureau must operate the 

Project solely for irrigation. The 2025 Klamath Basin Water Agreement Support Act cannot be 

read to silently override decades of precedent, particularly when it expressly directs the Bureau 

to comply with the ESA in implementing the Act.  

1. The Supreme Court Has Held That Section 7(A)(2) Is Inapplicable Only 
Where a Statute Deprives the Agency of Any Power to Benefit Listed 
Species.  

 In National Association of Home Builders v. Defenders of Wildlife, 551 U.S. 644, 

666–67 (2007), the Supreme Court held that ESA Section 7(a)(2) does not apply to actions that 

an agency is required by statute to take. Home Builders addressed the Clean Water Act mandate 

that the Environmental Protection Agency (“EPA”) transfer water permitting authority to states 

under nine exclusive statutory criteria that left no room to ensure the transfer would avoid 

jeopardizing endangered species. Id. at 662–64. The Supreme Court avoided an irreconcilable 

conflict between the two statutes by applying the ESA discretionary control regulation to 

harmonize them. Id. at 665. It construed that regulation to mean that Section 7(a)(2) applies “to 

all actions in which there is discretionary Federal involvement or control” that can be exercised 

to benefit endangered species, but not where a statute mandates that the agency take a specific 

action and leaves it no power to avoid jeopardizing endangered species. Id. at 665, 667, 669.  
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 Since Home Builders, the Ninth Circuit has confirmed, including in two en banc 

decisions, that federal agencies are subject to Section 7(a)(2) when they have “some discretion to 

influence or change the activity for the benefit of a protected species.” Karuk Tribe v. U.S. 

Forest Serv., 681 F.3d 1006, 1021 (9th Cir. 2012) (en banc); Nat. Res. Def. Council v. Jewell, 

749 F.3d 776, 779, 783, 785 (9th Cir. 2014) (en banc) (Section 7(a)(2) applies unless another 

legal obligation strips the agency of all discretion to benefit the listed species); see also Nat’l  

Wildlife Fed’n v. Nat’l  Marine Fisheries Serv., 524 F.3d 917, 928 (9th Cir. 2008) (Section 

7(a)(2) applies to operation of the Federal Columbia River Power System because no statute 

mandates specific, immutable actions); San Luis & Delta-Mendota Water Auth. v. Jewell, 747 

F.3d 581, 640 (9th Cir. 2014) (Section 7(a)(2) applies to operation of the Central Valley Project 

because no statute imposes inconsistent mandatory obligations).  

 In resolving the crossclaim in this case, this Court held that an Oregon Water 

Resources Department order prohibiting the release of “stored water” to the Klamath River was 

preempted by the ESA, which required such releases and takes priority. Yurok Tribe v. U.S. 

Bureau of Reclamation, 654 F. Supp. 3d at 968–69. This Court rejected the Klamath Water Users 

Association’s counterclaim, which argued that the Reclamation Act of 1902 authorized the 

Bureau to operate the Klamath Project only for irrigation. Id. at 966–67.  

  Section 10 of the Reclamation Act gives the Bureau broad authority, including to 

take “any and all acts” that “may be necessary and proper” for operating reclamation projects. 

43 U.S.C. § 373. Under this authority, the Bureau has substantial discretion over operational 

decisions, including to provide for the needs of endangered species. See, e.g., Jewell, 747 F.3d at 

639–40 (discretion to comply with ESA). Moreover, the 1905 Act required to construct and 

operate the Klamath Project authorized raising and lowering Upper Klamath Lake levels as may 
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be necessary, without imposing any mandates to exercise this authority solely for the benefit of 

irrigators. Act of Feb. 9, 1905, ch. 567, 33 Stat. 714. These laws do not limit management of the 

Klamath Project to irrigation as the Project’s only purpose.  

 While Section 8 of the Reclamation Act requires the Bureau to appropriate water 

for irrigation from reclamation projects in accordance with state water law, this direction gives 

way when inconsistent with other congressional directives. California v. United States, 438 U.S. 

645 (1978). Conflict preemption principles control. Because the ESA requires certain flows to 

prevent extinction and promote recovery of Klamath River salmon, it overrides state water law 

that might be read to preclude such flows.  

2. Nothing in the 2025 Klamath Basin Water Agreement Support Act 
Exempts Irrigation Deliveries from ESA Section 7(a)(2). 

 In early 2025, Congress enacted the Klamath Basin Water Agreement Support 

Act, Pub. L. No. 118-246, 138 Stat. 2933 (Jan. 4, 2025) (“2025 Act”), a noncontroversial act that 

moved through committee by unanimous consent. The 2025 Act gives the Interior authority to 

pursue restoration activities to reduce fish entrainment, to reduce harm to aquatic resources from 

Klamath Project storage and diversion facilities, and to “restore habitats in the Klamath Basin 

watershed, including Tribal fishery resources held in trust.” 2025 Act, § 2(a); see also id. § 2(e) 

(Act’s goal includes protection, preservation, and restoration of Klamath River Tribal fishery 

resources).  

 It also contains the following provision, Section 2(g):  

KENO AND LINK RIVER DAMS—The Secretary of the Interior shall comply 
with the terms of the agreement entitled “2016 Klamath Power and Facilities 
Agreement” (‘Agreement’), including Attachment A to the Agreement. 
 

The Act offers no description of the 2016 Klamath Power and Facilities Agreement’s terms, nor 

does it offer any indication that this direction might overrule Patterson and fundamentally 
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change the legal priorities to water in the Klamath Basin. To the contrary, the 2025 Act provides 

that Interior “shall comply with” the ESA and all other applicable laws in implementing the Act, 

id. § 2(b)(1)(B)–(C), and that none of the Act’s amendments “modify any authority or obligation 

of the United States with respect to any Tribal trust or treaty obligation of the United States” or 

create, determine, or affect any water right. Id. § 2(b)(2). 

 The 2016 Agreement referenced in the 2025 Act anticipated some operational 

changes resulting from removal of four Klamath River dams. Specifically, the United States 

would own and operate Keno Dam, which would be the compliance point for ESA flows to the 

Klamath River, and the United States would have full operational control over releases of water 

from Link River Dam for Klamath River flows because PacifiCorp would cease to play a role 

after dam removal. The 2016 Agreement contains the following provision:  

Link River Dam 
 
Upon assumption of operational responsibility for Link River Dam, 
Reclamation shall operate Link River Dam to provide water for diversion 
for the Klamath Reclamation Project, and consistent with existing 
contracts between Klamath Reclamation Project contractors and 
Reclamation, and for flood control and subject to Applicable Law. 
 

Keno Dam and Development 
 
Following transfer of the Keno Facility from PacifiCorp pursuant to the 
Amended KHSA, Reclamation shall operate such facility to maintain water 
levels upstream of Keno Dam to provide for diversion and canal 
maintenance and flood control consistent with [the PacifiCorp contract] 
and historic practice and subject to Applicable Law. Covered Contractors 
shall not bear any costs associated with operation or maintenance of the 
Keno Facility. 
 

2016 Agreement, § II(A)(3)(a)–(b). Attachment A § 1 to the Agreement contains 

similar language.  
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 The 2025 Act does not elevate water diversions for irrigation over ESA 

compliance. Instead, it requires the Bureau to comply with the ESA in implementing the Act. 

2025 Act § 2(b)(1)(B); see also id. § (2)(b)(2)(A)–(C).  

 Nor does anything in the 2016 Agreement suggest that it was purporting to give 

legal priority to irrigation deliveries over water releases to the Klamath River to comply with the 

ESA. The 2016 Agreement was negotiated against the backdrop of the longstanding legal 

priorities established in Patterson and the Bureau’s prioritization of the ESA over irrigation in 

keeping with those legal priorities. Moreover, the Agreement expressly provides that Public 

Agency Parties, which include Interior, “shall comply with all applicable legal authorities, 

including . . . [the] Endangered Species Act.” Id. § IV(A)(1); see also id. § IV(A)(3)(a) (nothing 

in the Agreement “shall be construed to affect or limit the authority or obligation of any Party to 

fulfill its constitutional, statutory, and regulatory responsibilities, or comply with any judicial 

decision”); id. § IV(A)(3)(k) (“[n]othing in this Agreement is a determination of rights to 

water.”). 

 By expressly making the Bureau’s operation of Link River Dam and Keno Dam 

subject to the ESA, the 2016 Agreement reflects the fact that the Bureau’s water releases are not 

confined to irrigation. The 2025 Act likewise mandates that the Bureau comply with the ESA. Its 

incorporation of the Agreement, therefore, imposes no specific, mandatory obligation confining 

the Klamath Project to the delivery of water for irrigation that precludes applicability of ESA 

Section 7(a)(2).  

 The 2025 Act directs the Secretary to comply with the 2016 Agreement and the 

ESA. The 2016 Agreement authorizes the Secretary to operate Link River Dam and Keno Dam 

to provide water for deliveries consistent with the Klamath irrigation contracts but also “subject 
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to Applicable Law.” 2016 Agreement, § II(A)(3)(a); see also id. 2016 Agreement, § II(A)(3)(b) 

(Keno Dam operations similarly subject to applicable law). Neither the 2025 Act’s reference to 

the 2016 Agreement nor the Agreement itself contains the type of clear mandate for a specific, 

immutable action that is required to eliminate the discretionary involvement and control that the 

Bureau has long exercised over Klamath Project operations and to confine operation of a massive 

government project developed with public resources to the sole benefit of irrigators. Neither can 

the 2025 Act or 2016 Agreement be fairly read to elevate the irrigation contracts over applicable 

law, which has long been understood to give priority to ESA compliance over irrigation 

deliveries under Klamath contracts.  

B. The Klamath Irrigation Contracts Preserve Ample Authority for the Bureau to 
Reduce Contract Deliveries to Protect ESA-Listed Salmon.  

1. Longstanding Precedent Limits Water Availability Under Klamath 
Irrigation Contracts When Necessary to Comply with the ESA. 

 Interior has entered into contracts with irrigation districts to supply water from the 

Klamath Project subject to the terms of the contracts.  

 The Klamath irrigation contracts are subject to later congressional enactments and 

contain provisions that limit the amount of water available for irrigation when necessary to 

comply with the ESA. Patterson, 204 F.3d at 1213.  

 The Klamath Irrigation District (“KID”) and Tule Irrigation District (“TID”) are 

the primary beneficiaries of the Klamath Project. Their contracts have priority over later 

contracts, which apply to excess water not needed under the KID and TID contracts. The later 

contracts were authorized by the Warren Act, 43 U.S.C. §§ 523–525, or subsequent leases. If 

there is insufficient water for the KID and TID contracts due to droughts or ESA compliance, the 

later lower priority contracts are not entitled to water deliveries. See Baley v. United States, 134 

Fed. Cl. 619, 626–32 (2017). 
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 The KID and TID contracts contain provisions that the Ninth Circuit has 

construed to leave ample room for the Bureau to comply with Section 7(a)(2). First, the KID and 

TID contracts are expressly subject to modification to conform to the Reclamation Act “and all 

acts amendatory thereof or supplementary thereto.” 1956 TID Contract ¶ 1; accord 1954 KID 

Contract ¶ 1(c), ¶ 6. O’Neill v. United States, 50 F.3d 677, 683–84 (9th Cir. 1995), read similar 

language to contemplate changes in the law occasioned by the ESA’s passage. While the ESA 

altered the amount of water available for irrigation under the contract, “[t]here is nothing in the 

contract that precludes such a shift.” Id. at 686. 

 Second, the KID and TID contracts contain water shortage clauses that provide: 

On account of drought or other causes, there may occur at times a shortage in the 
quantity of water available in Project reservoirs and, while the United States will 
use all reasonable means to guard against such shortage, in no event shall any 
liability accrue against the United States or any of its officers, agents, or employees 
for any damage, direct or indirect, arising therefrom and the payments to the United 
States provided for herein shall not be reduced because of any such shortages.  
 

KID Contract ¶ 26; TID Contract ¶ 26. O’Neill held that the phrase “drought, or any other 

causes” in a similar shortage clause unambiguously “contemplates the effects of subsequent 

Congressional mandates,” including the ESA, and “an unavailability of water resulting from the 

mandates of valid legislation constitutes a shortage by reason of “any other causes.” O’Neill, 50 

F.3d at 682–84; accord Nat. Res. Def. Council v. Houston, 146 F.3d 1118, 1126 (9th Cir. 1998) 

(the Bureau may reduce the amount of water available for irrigation deliveries if necessary to 

comply with the ESA); Patterson, 204 F.2d at 1213 (followed O’Neill in upholding the Bureau’s 

contract modification to meet its ESA compliance obligations to SONCC Coho Salmon).  

 Third, the TID contract authorizes the Bureau to apportion the available water 

supply in times of shortages. The TID contract’s apportionment clause provides that the Bureau 

“may apportion” the available water supply “[i]n the event a shortage of water available from the 
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Klamath Project arises as a result of drought or other unavoidable causes.” 1956 TID Contract ¶ 

33(c); see United States v. Klamath Drainage Dist., 2023 WL 5899910, No. 1:22-cv-00962-CL, 

*12–15 (D. Or. Sept. 11, 2023), aff’d, 2025 WL 262346 (9th Cir. 2025) (under authority to 

prorate deliveries in times of shortage and contractor’s obligation to comply with the Bureau’s 

rules and regulations, the Bureau had authority to reduce water deliveries under its operation 

plans developed to meet its ESA obligations). Most other Klamath contracts contain similar 

water shortage and apportionment clauses.  

 The Klamath irrigation contracts are subject to the availability of water. The 

Bureau “cannot distribute water that it does not have” due to drought or compliance with federal 

laws like the ESA. KID v. Bureau of Reclamation, 48 F.4th at 940.  

2. NRDC v. Haaland Did Not Overturn Legal Precedent Holding That the 
Amount of Water Available for Irrigation Contracts Is Determined by ESA 
Section 7(A)(2). 

 Natural Resources Defense Council v. Haaland (NRDC v. Haaland), 102 F.4th 

1045 (9th Cir. 2024), does not support exempting Klamath contract deliveries from the Bureau’s 

obligations to ensure its operation of the Klamath Project complies with Section 7(a)(2).  

 Haaland concerned the Bureau’s discretion to change the terms of a renewed 

contract, not whether the Bureau has discretion to ensure that its operation of the reclamation 

project as a whole—there the Central Valley Project—would avoid jeopardizing the survival and 

recovery of listed species. The Bureau had conducted a two-track consultation, consulting first 

on its plan for operating the Central Valley Project, which assumed full deliveries of water under 

the contracts, and second on the contract renewals, which tiered to the programmatic biological 

opinion. Haaland held that the Bureau did not need to reinitiate consultation on the renewed 

settlement contracts based on new information because the Bureau lacked discretion to add 

contract terms benefiting listed salmon to the renewal contracts, which already obligated the 
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Bureau to comply with the biological opinion resulting from the Section 7(a)(2) consultation on 

the contract renewals. 102 F.4th at 1075.  

 In contrast, the Klamath contracts expressly give the Bureau authority to reduce 

water deliveries when needed to comply with the ESA. The Ninth Circuit in O’Neill held that a 

shortage clause materially identical to the ones in the key Klamath contracts allows the Bureau to 

reduce irrigation to comply with the ESA. O’Neill, 50 F.3d at 683–84. 

 Haaland is also inapposite because it addressed “settlement contracts” that 

resolved disputes over the exercise of pre-Central Valley Project water rights through privately 

owned diversion structures. In contrast, the Klamath water supply contracts are analogous to 

those at issue in O’Neill with clauses like those O’Neill held “unambiguously” excuse 

nonperformance where the Bureau cannot make full water deliveries consistent with its ESA 

obligations. Id. at 681–83. Haaland does not purport to narrow or overrule O’Neill. It never even 

cites O’Neill.  

  Nothing in Haaland addresses, let alone overrides, the Bureau’s obligation to 

ensure that its operation of the Klamath Project, as a whole, complies with Section 7(a)(2). The 

case has no bearing on the very different terms in the Klamath contracts. And as a panel 

decision, Haaland does not and cannot overrule O’Neill and Patterson, let alone do so sub 

silentio. 

**** 

 The 2026 Annual Operations Plan is contrary to law because it elevates irrigation 

over Klamath River flows for ESA-listed salmon. The Bureau has extensive discretionary 

involvement and control over the Klamath Project, a massive irrigation project constructed with 

federal funds, built and owned by the United States, and operated pursuant to federal contracts 
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with irrigation districts. No statute confines operation of the Klamath Project to irrigation to the 

exclusion of providing sufficient Klamath River flows to comply with the ESA, and the federal 

irrigation contracts leave the Bureau discretion and the authority to determine how much water is 

available for irrigation after satisfying federal ESA obligations. Prioritizing irrigation over the 

Klamath River flows needed to avoid jeopardy violates the ESA, Patterson and its progeny, the 

terms of the Klamath irrigation contracts, and the Ninth Circuit’s constructions of those terms as 

allowing the Bureau to reduce water deliveries when necessary to comply with the ESA. The 

Bureau has ample discretion and authority to operate the Klamath Project to ensure sufficient 

water is released to the Klamath River to avoid jeopardy to listed salmon and adverse 

modification of salmon critical habitat. 

SECOND CAUSE OF ACTION  

THE BUREAU HAS VIOLATED ITS LEGAL OBLIGATION TO COMPLETE 
REINITIATED CONSULTATION BEFORE IMPLEMENTING THE 2026 ANNUAL 

OPERATIONS PLAN.  
 

 Under the ESA consultation regulations, reinitiation of Section 7(a)(2) 

consultation is required if the action “is subsequently modified in a manner that causes an effect 

to the listed species or critical habitat that was not considered in the biological opinion.” 

50 C.F.R. § 402.16(a)(3). Reinitiation of consultation is also required “[i]f the amount or extent 

of taking specified in the incidental take statement is exceeded.” Id. § 402.16(a)(1).  

 The Bureau has a legal obligation to reinitiate consultation and complete the 

reinitiated consultation before implementing the 2026 Annual Operations Plan because the 2026 

Plan deviates from the 2024 Biological Opinion in significant ways that cause effects to listed 

salmon and salmon critical habitat that were not analyzed in the 2024 Biological Opinion. The 

Bureau also has a legal obligation to reinitiate consultation and complete reinitiated consultation 
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before implementing the 2026 Annual Operations Plan because the 2026 Plan exceeds the 

amount of take allowed in the 2024 Biological Opinion’s incidental take statement.  

A. Critical Requirements of the 2024 Biological Opinion  

 The Bureau adopted its 2024–2029 Klamath Project Operations Plan upon 

obtaining a no-jeopardy biological opinion from NMFS concluding that the 2024–2029 Plan is 

not likely to jeopardize the continued existence of SONCC Coho Salmon or Southern Resident 

Killer Whales or adversely modify salmon critical habitat.  

 The 2024–2029 Klamath Project Operations Plan made two significant changes 

from prior operations plans. First, Iron Gate Dam had been the compliance point for Klamath 

River flows. With the removal of Iron Gate and three other Klamath River dams, the compliance 

point moved to Keno Dam. 2024 BiOp at 7, 19. Second, Klamath River flow releases are now 

based on an Operations Index, which also is a key determinant of the agricultural allocation.  

 The Operations Index is obtained by averaging the Normalized Wetness Index, 

which is a calculation of how wet or dry the basin is, and Upper Klamath Lake Status (“UKL 

Status”), which is a calculation of how full or empty the lake is on that date. These variables are 

calculated every day and vary with hydrologic conditions and UKL levels. 2024 BiOp at 19–26. 

 The Normalized Wetness Index (“NWI”) is a calculation that analyzes key 

variables to assess how wet or dry the basin is compared to the period of record (1981–2023) that 

was used in the 2024 Biological Opinion’s analysis. The NWI is normalized (scaled) from 0 to 1, 

with 0 representing the driest conditions in the period of record and 1 representing the wettest. 

The NWI incorporates variables such as snowpack, precipitation levels, UKL inflow for the last 

30 days, and UKL inflows over longer periods of time. Different variables can have different 

Case 3:19-cv-04405-WHO     Document 1201     Filed 06/15/26     Page 35 of 44

Exhibit 31, Page 35 of 44



 

YUROK TRIBE’S SECOND SUPPLEMENTAL COMPLAINT 
Case No. 3:19-cv-04405-WHO  

- 36 - 

1 
 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Earthjustice 
810 Third Ave., Suite 610 
Seattle, WA 98104 
(206) 343-7340 
 

weights at different times of year. For example, in the March timeframe, snowpack is a primary 

driver of the NWI. 2024 BiOp at 19–23.  

 The UKL Status index is an indication of the lake level for a specific date 

compared to the 1981–2023 period of record. It is also expressed as a number between 0 and 1, 

with zero representing the lowest lake level recorded for a specific date, and 1 being the highest. 

2024 BiOp at 24–25.  

 The NWI and UKL Status indices are averaged to calculate the Operations Index, 

which is the main variable that guides Klamath River flows and also shapes the agricultural 

allocation of water from the Klamath Project. 2024 BiOp at 25–26. 

 The Operations Index is used to calculate daily Keno Release Target Flows at 

Keno Dam. These flows are the amount of flow that will be provided above baseline minimum 

flows, called River Base Flows, which are the lowest flows that will be released at Keno Dam to 

the Klamath River under the 2024 Biological Opinion. 

  Keno Release Target Flows are determined through the use of an additional 

variable called the Keno Multiplier, which is similarly a number between 0 and 1. The daily 

Operation Index is associated with a particular Keno Multiplier value, which is determined in a 

look-up table (2024 BiOp at 28). The River Base Flow minimum for a given month is multiplied 

by the identified Keno Multiplier, as determined by the corresponding daily Operations Index. 

This calculation (River Base Flow multiplied by Keno Multiplier) is then added to the River 

Base Flow for the given month. The result is the daily Keno Release Target Flow, which is the 

flow that will be released from Keno Dam above the baseline minimums. Klamath River flows 

will be at baseline minimums only when the Operations Index is 0 because the Keno Release 

Multiplier is then also 0 in the look-up table. 2024 BiOp at 27. The Keno Multiplier changes 
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throughout the year and provides for the magnitude and variability of flows to support salmon 

needs. 2024 BiOp at 27–29. 

 A key feature of this system is its ability to adjust to current conditions on a daily 

basis. The Operations Index rises and falls with hydrologic conditions and lake levels, and thus 

Keno Release Target Flows rise and fall depending on hydrologic conditions and lake levels. In 

this way, the 2024 Biological Opinion allows river flows to fluctuate to reflect the natural range 

of variability under which salmon evolved. Wetter years or periods of the year lead to above-

minimum river flows, while drought conditions can lead to near-minimum flows during the 

driest months of the year. But even in drought years, spring flows will often be higher than the 

minimum flows.  

 The 2024 Biological Opinion depends on the interaction of all its parts. The 

Operations Index, along with the corresponding Keno Multiplier, determine the Keno Release 

Target Flows computation and how much water will be released through Keno Dam to the 

Klamath River. The Operations Index is also the main factor in setting the agricultural allocation. 

 Agricultural deliveries and Klamath River releases generally draw down the lake 

in the spring and summer. As lake levels decline, the UKL Status index declines, which reduces 

the Operations Index. At some point, declines in the lake levels and Operations Index will lead to 

lower river flows to compensate for less water availability.  

 To analyze such a complex operational scheme, the Bureau and NMFS relied on a 

technique called hindcasting in which they used actual inflow and hydrologic data from the past 

40 years to analyze the range of river flows and lake levels that would result from 

implementation of the 2024–2029 Operations Plan. The 2024 Biological Opinion analyzed the 
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magnitude, duration, and frequency that would have occurred under its rule set had it been 

implemented under the conditions that existed over each of the past 40 years.  

 NMFS analyzed the river flow outputs from the Klamath Basin Planning Model 

(“KBPM”), which incorporates the operating rules in the 2024–2029 Operations Plan. 2024 

BiOp at 18–19. The 2024 Biological Opinion’s incidental take statement requires adherence to 

the parameters and metrics in the KBPM in implementing the operating rules, and specifically in 

setting the agricultural allocation and Keno Release Target Flows. 2024 BiOp at 267 (Incidental 

Take Statement Term and Condition 1A). The incidental take statement’s limit on the amount of 

allowable take also requires strict adherence to the minimum base flows and the Keno Release 

Target Flow calculations. 2024 BiOp at 261. 

B. The Bureau Must Reinitiate Consultation Because the 2026 Annual Operations Plan 
Deviates from What Was Analyzed in the 2024 Biological Opinion.  
 

 In April 2026, the Bureau released its 2026 Annual Operations Plan, which 

prioritizes water deliveries for irrigation over Klamath River flows to support salmon and 

comply with ESA Section 7(a)(2).  

 The 2026 Annual Operations Plan deviates from the 2024 Biological Opinion’s 

formula for setting the irrigation allocation. It calls for lowering Klamath River flows that 

provide habitat for listed species to come as close as possible to providing 350,000 acre-feet for 

agricultural purposes this water year and for storing additional water to achieve that level of 

irrigation deliveries in the next water year. 2026 AOP at 1, 3.  

 On April 6, 2026, the Bureau announced the initial 2026 Klamath Project water 

supply allocations, which include 221,000 acre-feet from Upper Klamath Lake. The Bureau’s 

press release states that “[t]he allocation reflects ongoing efforts to maximize available supplies 

in a year shaped by warm storms, limited snowpack, and constrained spring inflows.” Bureau of 
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Reclamation Press Release (April 6, 2026). The press release quotes Acting Bureau of 

Reclamation Commissioner Scott Cameron: “Even in a year with unpredictable water conditions, 

Reclamation’s priority remains the same: deliver as much water as possible to the Klamath 

Project[.] . . .We are working closely with our partners to make sure every available acre-foot 

truly supports producers and the communities that depend on Klamath Basin agriculture.” Id.  

 The initial allocation volume of 221,000 acre-feet from Upper Klamath Lake is 

larger and fixed earlier in the season than would have been allowed under the 2024 Biological 

Opinion. Under the 2024 Biological Opinion, the agricultural allocation is not locked in until 

June. An initial allocation is made in April that serves as a floor. If actual conditions and 

subsequent forecasts allow, the allocation can be increased into June. Under the 2026 Annual 

Operations Plan, the Bureau locked in an agricultural allocation based on forecasts that might not 

materialize. The water year has since become drier than the early spring forecasts, meaning the 

Bureau allocated more water to agriculture than would have been provided under the 2024 

Biological Opinion.  

 The 2026 Annual Operations Plan has reduced river flows from what would have 

been required under the 2024 Biological Opinion. While the 2026 Annual Operations Plan 

incorporates the 2024 Biological Opinion’s River Base Flows, the Bureau reduced the Keno 

Multiplier, which in turn reduced Keno Release Target Flows. Based on its deviation from the 

Keno Release Target Flows mandated in the 2024 Biological Opinion, the Bureau has provided 

less water for Klamath River flows than would have been provided had it adhered to the 2024 

Biological Opinion’s mandatory requirements. For example, using the Keno Multiplier, the flows 

for March 9–18, 2026, would have been between 935–940 cfs, but instead the Bureau only 

delivered between 750–760 cfs, a deficit of more than 150 cfs.  
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 The 2024 Biological Opinion did not analyze the operations being implemented 

this year. It concluded that a very different operations scenario would not jeopardize the 

continued existence of threatened SONCC Coho Salmon or adversely modify their critical 

habitat, not the operations that are unfolding this year. Simply being in the range of the lowest 

flows analyzed in the period of record does not mean salmon are experiencing the conditions 

anticipated in the 2024 Biological Opinion’s analysis. NMFS analyzed the Keno Release Target 

Flows that would have been released under the formulas and rule set embodied in the 2024–2029 

Operations Plan. The flow regime analyzed in the 2024 Biological Opinion provided Keno 

Release Target Flows above minimums where hydrological conditions dictate under the formula 

during the spring salmon rearing period. Under the 2026 Annual Operations Plan, the Bureau 

deviated from the required formula and provided lower spring Keno Release Target Flows. 

NMFS did not analyze the lower spring Keno Release Target Flows released under the 2026 

Annual Operations Plan. Merely maintaining Klamath River flows near the minimum River Base 

Flows is insufficient to align with the 2024 Biological Opinion’s analysis, which predicated its 

no-jeopardy and adverse modification findings on the full flow regime and importantly on 

Klamath River flows that vary with water availability and often exceed minimum baseflows, 

particularly in the spring months.  

 The Bureau has also locked in a higher initial agricultural allocation in April than 

NMFS analyzed in its 2024 Biological Opinion. By allocating more water for irrigation than 

allowed under the 2024 Biological Opinion, the Bureau is essentially creating a deficit. Both the 

lake and the river will have less water at various times in the water year than would have 

otherwise been the case.  
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 The 2026 Annual Operations Plan is altering operations in ways that cause effects 

to salmon that were not anticipated, let alone analyzed, in the 2024 Biological Opinion, 

obligating the Bureau to reinitiate consultation and to complete the reinitiated consultation before 

implementing the 2026 Plan. 50 C.F.R. § 402.16(a)(3). 

C. The 2026 Annual Operations Plan Will Cause Take in Excess of the Limit on Take in the 
Incidental Take Statement. 
 

 The Bureau has a legal obligation to reinitiate Section 7(a)(2) consultation 

because the 2026 Annual Operations Plan will result in take of listed salmon in excess of that 

allowed in the incidental take statement. 50 C.F.R. § 402.16(a)(1). The limit on take functions as 

a check on the accuracy of the biological opinion’s conclusions. Yurok Tribe v. U.S. Bureau of 

Reclamation, 231 F.Supp.3d at 472.  

 The 2024 Biological Opinion’s incidental take statement explained that the 

proposed action will result in take through increased disease risks, habitat reductions, elevated 

water temperatures, reduced water quality, and decreased smolt outmigration with lower spring 

flow volumes. 2024 BiOp at 260. NMFS could not quantify take in terms of individual salmon 

because of the difficulty in finding dead or injured salmon, limited data, and the interconnected 

nature of multiple phenomenon affecting salmon survival. Id. NMFS accordingly used flow as a 

surrogate because the various ways the Klamath Project operations will take salmon are 

inextricably linked to flow, and flows can be monitored and quantified.  

 Specifically, the incidental take statement uses three surrogates as the limit on the 

amount of allowable take of SONCC Coho Salmon, including the River Base Flows and Keno 

Release Target Flows. Both of these flow surrogates must be met or exceeded, except for de 

minimis short-term shortfalls due to emergencies, stream gage error, and maintenance, which are 

limited to 48 hours in duration. Id. at 29–30, 261. The incidental take statement explained: 
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“Given that Keno Dam is the new compliance point for Klamath River flows under the proposed 

action, NMFS uses the calculated daily average Keno Release Target Flows as surrogates for the 

amount or extent of incidental take to coho salmon as a result of the effects” Id. at 260–61. The 

incidental take statement further explains: 

The incidental take expected and analyzed in this Opinion reflects the Keno Release 
Model operations; thus, operations that result in deviations from the model’s rules, 
parameter settings, or outputs could result in changes to flows, lake elevations, or 
other physical conditions and cause more take than has been analyzed. 
 

Id. at 267–68. 

 To implement the 2026 Annual Operations Plan, the Bureau reduced the Keno 

Multiplier parameter (used to calculate Keno Release Target Flows), and provided more water 

for the initial agricultural allocation, compared to what would have been provided under the 

2024 Biological Opinion’s rules. These deviations from the 2024–2029 Operations Plan have 

reduced Keno Release Target Flows below those required in the 2024 Biological Opinion and 

incidental take statement.  

 The incidental take statement requires that the calculated daily average Keno 

Release Target Flows (above the daily average River Base Flows) shall be met or exceeded. 

Because these daily Keno Release Target Flows have not consistently been met, the amount or 

extent of allowable incidental take of coho salmon has been exceeded.  

 Additionally, the 2026 Annual Operations Plan deviates from the 2024 Klamath 

Basin Planning Model rules and parameter settings. The incidental take statement has a binding 

term and condition (1A) that requires that Klamath Project operations will not deviate from the 

parameters and settings in the Klamath Basin Planning Model and specifically from its Keno 

Release Daily Target calculations and its Project Supply calculations. The Bureau has deviated 

from this mandate and exceeded the limit on allowable take: (1) by setting the agricultural 
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allocation based on the 2026 Annual Operations Plan’s prioritization of irrigation, instead of the 

prescribed metrics specified in the incidental take statement; and (2) by altering the Keno 

Multiplier in ways that reduced the required Keno Release Target Flows.  

 The deviations from the Keno Release Target Flows violate the limit on take of 

listed salmon in the incidental take statement. That limit on allowable take serves as a check on 

whether the 2024–2029 Operations Plan is being implemented as intended and having the effects 

assumed in the 2024 Biological Opinion. Exceeding the amount of allowable take has eliminated 

the basis for the 2024 Biological Opinion’s jeopardy and adverse modification conclusions and 

requires reinitiation of Section 7(a)(2) consultation. 50 C.F.R. § 402.16(a)(1). The Bureau has a 

legal obligation to reinitiate consultation and to complete the reinitiated consultation before 

implementing the 2026 Annual Operations Plan. It has not done so. 

PRAYER FOR RELIEF 

 WHEREFORE, plaintiff respectfully requests that this Court: 

A. Declare that the 2026 Annual Operations Plan is unlawful because it elevates 

water deliveries for irrigation over Klamath River flows to support salmon and 

comply with the ESA;  

B. Declare that the Bureau’s prioritization of irrigation over ESA compliance is 

unlawful because it lacks any statutory basis and violates ESA Section 7(a)(2), 

Patterson and its progeny, the terms of the Klamath irrigation contracts, and the 

Ninth Circuit’s constructions of them;  

C. Declare that the Bureau violated its legal obligation to reinitiate and complete 

reinitiated consultation before implementing the 2026 Annual Operations Plan; 

D. Vacate the 2026 Annual Operations Plan prospectively;  
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E. Award plaintiff attorneys’ fees and costs under the ESA, 16 U.S.C. § 1540(g)(4); 

and 

F. Grant plaintiffs such further and additional relief as the Court may deem just and 

proper.  

 

DATED this 15th day of June 2026. 

Respectfully submitted, 

s/ Patti A. Goldman      
PATTI A. GOLDMAN (WSBA #24426) (pro hac vice) 
KRISTEN L. BOYLES (CSBA #158450) 
NICOLAS E. WEDEKIND (WSBA #58651) (pro hac vice) 
Earthjustice 
810 Third Avenue, Suite 610 
Seattle, WA 98104 
Ph: (206) 578-5868  
pgoldman@earthjustice.org 
kboyles@earthjustice.org 
nwedekind@earthjustice.org 

s/ Amy Cordalis     
AMY CORDALIS (CSBA #321257) 
562 A Street 
Ashland, OR 97520 
Ph: (541) 915-3033 
acordalis@ridgestoriffles.org 

s/ Gregory C. Loarie     
GREGORY C. LOARIE (CSBA #215859) 
1 Sansome Street, Suite 1700 
San Francisco, CA 94104 
Ph: (415) 217-2000 
gloarie@earthjustice.org 

Attorneys for Plaintiff Yurok Tribe 
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 NATIONAL MARINE FISHERIES 
SERVICE,   
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DISTRICT,   
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Filed June 17, 2026 
 

Before:  Mary M. Schroeder, Ronald M. Gould, and Ryan 
D. Nelson, Circuit Judges. 

 
Opinion by Judge Gould; 

Dissent by Judge R. Nelson 
 
 

SUMMARY * 

 
Environmental Law 

 
The panel affirmed the district court’s holding that the 

Endangered Species Act (“ESA”) applies to the Bureau of 
Reclamation’s operation of the Klamath Project, a very large 
water management initiative in Northern California and 
Southern Oregon that provides water for irrigation and for 
wildlife refuges. 

In response to the listing of two endangered species of 
suckers, and consecutive critically dry years in the Klamath 
Basin, the Bureau began to consult with the National Marine 
Fisheries Service and the U.S. Fish and Wildlife 
Service.  The result of the most recent consultations required 
the Bureau to maintain water levels in Upper Klamath Lake 
and to provide minimum stream flows in the Klamath River.   

Appellants, the Klamath Irrigation District (“KID”) and 
the Klamath Water Users Association, argued that the 

 
* This summary constitutes no part of the opinion of the court.  It has 
been prepared by court staff for the convenience of the reader. 
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 YUROK TRIBE V. KLAMATH WATER USERS ASS’N 5 

district court erred in determining that the ESA applied to 
the Bureau of Reclamation’s operation of the Klamath 
Project, allowing releases from Upper Klamath Lake for 
ESA compliance purposes. 

The panel held that Section 7(a)(2) of the ESA—which 
requires all federal agencies to engage in consultation to 
“insure that any action authorized, funded, or carried out by 
such agency ( . . . an ‘agency action’) is not likely to 
jeopardize the continued existence of any endangered 
species or threatened species or result in the destruction or 
adverse modification of habitat of such species”—applies to 
the Bureau’s operations related to the Klamath 
Project.  Klamath Water Users Protective Ass’n v. 
Patterson, 204 F.3d 1206 (9th Cir. 1999), continues to 
govern as controlling precedent for Klamath Basin litigation.  

The panel further held that the district court’s decision 
was not a “judicial taking” of KID’s water rights because 
determining whether the ESA applied to the Klamath Project 
is not an adjudication of water rights.   

Finally, the panel held that the district court had 
jurisdiction to decide the federal appellees’ crossclaim 
seeking to confirm the Bureau of Reclamation’s authority to 
operate the Klamath Project in compliance with the ESA 
because the doctrines of prior exclusive jurisdiction and 
Colorado River abstention did not apply.  

Judge R. Nelson dissented.  He agreed with the 
majority’s analysis of the judicial taking and Colorado River 
abstention issues, but he would hold that ESA § 7’s 
obligations are not triggered by the contractual obligations 
in this case.  Under National Association of Home Builders 
v. Defenders of Wildlife, 551 U.S. 644 (2007), and National 
Resources Defense Council v. Haaland, 102 F.4th 1045 (9th 
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6 YUROK TRIBE V. KLAMATH WATER USERS ASS’N 

Cir. 2024), the generalized holding in Patterson that the ESA 
applies to the Klamath Project is no longer good law.  He 
would hold that no statutory provision or contract provided 
agency discretion sufficient to trigger the ESA. 
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Earthjustice, Seattle, Washington; Anna K. Stimmel, 
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8 YUROK TRIBE V. KLAMATH WATER USERS ASS’N 

the California Attorney General, Oakland, California; for 
Amicus Curiae State of California. 

 
 

OPINION  
 
GOULD, Circuit Judge: 

In this case, the most recent in a litany of cases regarding 
water distribution in the Klamath Basin, we must decide 
whether the Endangered Species Act (“ESA”) applies to the 
Bureau of Reclamation’s operation of the Klamath River 
Basin Project (“Klamath Project”), a very large water 
management initiative in Northern California and Southern 
Oregon that provides water for irrigation and for wildlife 
refuges.  We hold that it does. 

The Klamath Project was authorized in 1905 under the 
Bureau of Reclamation’s authority under the Reclamation 
Act and it distributes water throughout the Klamath Basin.  
Upper Klamath Lake is the major storage reservoir of the 
project and also provides habitat for two endangered species 
of suckers, and its downstream flows in the Klamath River 
provide habitat for threatened salmon species, which in turn 
affects the food supply for endangered whales that feed on 
the salmon.  In response to the listing of these endangered 
species and consecutive critically dry years in the Klamath 
Basin, the Bureau of Reclamation began to consult with the 
National Marine Fisheries Service (“NMFS”) (collectively, 
the “Federal Appellees”), and the U.S. Fish and Wildlife 
Service (“FWS”) to ensure that Klamath Project operations 
would not jeopardize the continued existence of these 
species.  Relevant to this appeal, the result of the most recent 
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 YUROK TRIBE V. KLAMATH WATER USERS ASS’N 9 

consultations required the Bureau of Reclamation to 
maintain minimum water levels in Upper Klamath Lake and 
to provide minimum stream flows in the Klamath River. 

After a complex procedural history, this case arises from 
the district court’s resolution of a crossclaim brought by 
Federal Appellees that sought to confirm the Bureau of 
Reclamation’s authority to operate the Klamath Project in 
compliance with the ESA.  The district court confirmed this 
authority and concluded that the ESA applies to the Bureau 
of Reclamation’s operation of the Klamath Project. 

On appeal of this decision, Appellants, the Klamath 
Irrigation District (“KID”) and the Klamath Water Users 
Association (“KWUA”) contend that the district court erred 
in determining that the ESA applied to the Bureau of 
Reclamation’s operation of the Klamath Project, allowing 
releases from Upper Klamath Lake for ESA compliance 
purposes.  KID makes two additional arguments on appeal: 
First, KID contends that the district court’s decision amounts 
to a “judicial taking” of KID’s water rights.  Second, KID 
contends that the federal district court did not have 
jurisdiction to decide the claim. 

We note the important competing interests of the parties 
at stake in this case and the limited supply of water in the 
Klamath Basin.  The Tribal Appellees have long relied on 
sufficient water to sustain fisheries and support the 
subsistence Tribal fishing rights guaranteed to them by 
treaty.  The irrigators have similarly relied on the same 
Klamath Basin water for agricultural production since the 
beginning of the twentieth century.  And the Bureau of 
Reclamation has long sought to manage the distribution of 
water in accordance with these competing interests and its 
obligations under federal law. 
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10 YUROK TRIBE V. KLAMATH WATER USERS ASS’N 

In this context we conclude that Appellants’ arguments 
are without merit.  We affirm the district court’s decision and 
hold that: (1) the ESA applies to the Bureau of Reclamation’s 
operations related to the Klamath Project; (2) the district 
court’s decision was not a “judicial taking” of KID’s water 
rights because determining whether the ESA applies to the 
Klamath Project is not an adjudication of water rights; and 
(3) the federal district court had jurisdiction to determine this 
issue because the doctrines of prior exclusive jurisdiction 
and Colorado River abstention do not apply. 

I. FACTS AND PROCEDURAL HISTORY  

A 

Disputes over allocation of water within the Klamath 
Basin in Southern Oregon and Northern California have 
been the subject of many lawsuits in our Court and others.  
The Klamath Basin encompasses about 12,000 square miles 
of interconnected rivers, canals, lakes, marshes, dams, 
diversions, wildlife refuges, and wilderness areas.  Klamath 
Irrigation Dist. v. U.S. Bureau of Reclamation, 48 F.4th 934, 
938 (9th Cir. 2022) (KID II ). 

The Klamath Project is a large water-management 
initiative that was authorized by the Secretary of the Interior 
in 1905 pursuant to the Reclamation Act of 1902 and by the 
1905 Oregon Act, which provided a procedure governing the 
appropriation of water for irrigation purposes in Oregon.  See 
Baley v. United States, 942 F.3d 1312, 1319–20 (Fed. Cir. 
2019).  The Klamath Project is managed and operated by the 
Secretary of the Interior, through the Bureau of Reclamation.  
See Klamath Irrigation Dist. v. United States, 635 F.3d 505, 
508 (Fed. Cir. 2011).  Before the Klamath Project was 
created, the Upper Klamath River was dominated by three 
shallow lakes and wetlands.    To create arable lands suitable 
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 YUROK TRIBE V. KLAMATH WATER USERS ASS’N 11 

for agriculture and food production, the Bureau of 
Reclamation drained large areas of wetlands and two of the 
large lakes in order to construct a network of dams, canals, 
and drains. In doing so, the Bureau of Reclamation 
reconfigured Upper Klamath Lake, a natural lake at the 
headwaters of the Klamath River, to serve as the primary 
water storage reservoir.  The Klamath Project has “dual 
purposes,” providing water to about 240,000 acres of 
irrigable crop lands for agricultural uses and providing water 
for wildlife needs to several national wildlife refuges, 
including the Lower Klamath and Tule Lake National 
Wildlife Refuges.  Klamath Irrigation Dist., 635 F.3d at 508. 

In 1917, the Bureau of Reclamation authorized a public 
utility company to construct a hydroelectric dam, the Link 
River Dam, to regulate flows through Upper Klamath Lake.  
Water is delivered for the Klamath Project through the A 
Canal, which diverts water from Upper Klamath Lake above 
the Link River Dam, and through diversion structures on the 
Klamath River in Oregon below the Link River Dam.  
Klamath River water that is not diverted for Project or other 
use flows downstream into California and then out into the 
Pacific Ocean.   

B 

Water rights in the Klamath Basin are based on the 
doctrine of prior appropriation, which generally means that 
the “ first in time [is the] first in right” so long as the user 
maintains beneficial use of the water.  Arizona Power Auth. 
v. Morton, 549 F.2d 1231, 1233 (9th Cir. 1977); see also 
Klamath Irrigation Dist. v. United States, 227 P.3d 1145, 
1150 (Or. 2010). 

In 1905, the United States gave notice in accord with 
Oregon law of its intent to appropriate for the Klamath 
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12 YUROK TRIBE V. KLAMATH WATER USERS ASS’N 

Project “[a]ll of the waters of the Klamath Basin . . . 
constituting the entire drainage basin[]  of the Klamath 
River,” Baley, 942 F.3d at 1320, and gave similar notice to 
appropriate the Klamath Basin waters in California.  The 
development and use of the Klamath Project perfected the 
United States’ water rights under Oregon law with the 
priority date of 1905.  Id. at 1320–21. 

But, these rights were and are subject to preexisting 
rights for Klamath Basin Tribes, including the Klamath 
Tribe, the Yurok Tribe, and the Hoopa Valley Tribe.  Under 
federal law, the establishment of a Federal Indian reservation 
reserved rights to unappropriated water for the purposes of 
the reservation.  These rights are often referred to as Winters 
rights.  See Winters v. United States, 207 U.S. 564, 576–77 
(1908).  These rights vest no later than the date of the 
reservation creation and are “superior to the rights of future 
appropriators.”  Cappaert v. United States, 426 U.S. 128, 138 
(1976).  The Klamath Tribe holds instream senior water 
rights for tribal fisheries in Upper Klamath Lake and its 
tributaries, and the Yurok and Hoopa Valley Tribes hold 
instream senior water rights for tribal fisheries in the 
Klamath River in California.  See Baley, 942 F.3d at 1335–
39. 

In 1975, the Oregon Water Resources Division 
(“OWRD”)  initiated a general adjudication of the rights of 
all Klamath Basin water users in the Klamath Basin 
Adjudication.  See United States v. Oregon, 44 F.3d 758, 
762–64 (9th Cir. 1994).  In 2014, OWRD issued an 
“Amended and Corrected Findings of Fact and Order of 
Determination” (“ACFFOD”), that provisionally determined 
the water rights of various users.  While the ACFFOD is 
subject to ongoing judicial review in the Klamath County 
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 YUROK TRIBE V. KLAMATH WATER USERS ASS’N 13 

Circuit Court (the “Klamath Basin Adjudication”), the 
ACFFOD remains in full force pending review. 

The United States in the Klamath Basin Adjudication did 
not assert Winters rights on behalf of the Yurok and Hoopa 
Valley Tribes, both of whom have rights that are senior to 
other users, and that are at least coextensive to the water 
flows required by the ESA, meaning that these Tribes have a 
senior right to water sufficient to preserve fish species 
because of the Tribal subsistence fishing rights guaranteed 
to them by treaty.  See Klamath Water Users Protective Ass’n 
v. Patterson, 204 F.3d 1206, 1213–14 (9th Cir. 1999); Baley, 
942 F.3d at 1335–41.  We have affirmed that Oregon state 
courts lack jurisdiction to adjudicate the rights of these 
California Tribes.  See In re Klamath Irrigation Dist., 69 
F.4th 934, 941–42 (9th Cir. 2023).  The ACFFOD, however, 
did confirm the instream Winters rights of the Klamath Tribe.  
See Hawkins v. Haaland, 991 F.3d 216, 221 (D.C. Cir. 2021).  
The adjudication of Tribal water rights was explicitly 
reserved for phase two of this litigation in the district court. 

The ACFFOD did not determine the relative rights and 
priorities to Klamath Project water among users.  Instead, the 
users’ relative rights and priorities are governed by federal 
contracts or leases that specify the terms and conditions for 
the supply of Klamath Project water, including repayment 
obligations for construction, maintenance, and operation 
costs.  See Baley v. United States, 134 Fed. Cl. 619, 627–33 
(Fed. Cl. 2017).  There are four main types of contracts. 

First, the Bureau of Reclamation entered repayment 
contracts under the Reclamation Act with KID and another 
irrigation district.  Those contracts were amended in 1954 
and provide that the irrigation districts would assume 
responsibility for the care and maintenance of canals and 
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14 YUROK TRIBE V. KLAMATH WATER USERS ASS’N 

other irrigation works and would ultimately be responsible 
for delivering Project water to their members. However, the 
contracts contained a shortage clause, providing that the 
irrigation districts may not make deliveries when the Bureau 
of Reclamation notifies the districts that the parties are not 
entitled to water because of nonpayment or for “other 
reasons,” which include shortages caused by droughts or 
“other reasons.” 

Second, the Bureau of Reclamation also entered into 
water-delivery and repayment contracts with many irrigators 
and individuals under the 1911 Warren Act, which allowed 
the Bureau of Reclamation to provide water to some users 
outside of the Klamath Project area when the Bureau of 
Reclamation determines there is excess “storage or carrying 
capacity.”  43 U.S.C. §§ 523-24.  Third, the Bureau of 
Reclamation entered into one settlement contract with the 
Van Brimmer Ditch Company to compensate it for the 
private company’s pre-existing right to divert water from the 
Lower Klamath Lake, which had been drained to create the 
Project, and promised to deliver the same amount of water 
to the company.  Baley, 134 Fed. Cl. at 632. 

Fourth, the United States leases land within the Lower 
Klamath and Tule Lake National Wildlife Refuges for 
agricultural use.  These leases specify that the United States 
cannot be held liable for damages if “irrigation water is not 
available.”  Id. 

Apart from the one settlement contract, the contracts do 
not specify or guarantee a specific amount of water to be 
delivered to an irrigation district or individual water user.  
Instead, the contracts provide terms for an equitable 
allocation of available water.  Id. at 627–33. 
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C 

In addition to serving as a storage reservoir for the 
Klamath Project, Upper Klamath Lake provides habitat for 
endangered suckers (the Lost River sucker and the shortnose 
sucker), that are found only in Upper Klamath Lake and the 
surrounding Klamath Basin waters.  See 53 Fed. Reg. 27,130 
(July 18, 1988) (listing the Lost River sucker and shortnose 
sucker as endangered); see also 77 Fed. Reg. 73,740, 73,762-
68 (Dec. 11, 2012) (designating Upper Klamath Lake as 
critical habitat for the suckers).  Upper Klamath Lake’s 
downflow into the Klamath River also provides habitat for 
threatened Southern Oregon/Northern California Coast coho 
salmon (“SONCC coho salmon”) .  See 62 Fed. Reg. 24,588 
(May 6, 1997) (listing SONCC coho salmon as threatened); 
see also 64 Fed. Reg. 24,049 (May 5, 1999) (designating the 
Klamath River as critical habitat for SONCC coho salmon).1 

The Bureau of Reclamation has long interpreted its 
operations of the Klamath Project in a manner to comply 
with the mandates of the ESA.  After the listing of the two 
suckers and SONCC coho salmon, the Bureau of 
Reclamation, in accordance with Section 7(a)(2) of the ESA, 
began consulting with the U.S. Fish and Wildlife Service 
(“FWS”) and the National Marine Fisheries Service 
(“NMFS”)  to determine whether Klamath Project operations 
would jeopardize these species.  See Patterson, 204 F.3d at 
1209–10; see also 16 U.S.C. § 1536(a)(2).  In 2001, after a 

 
1 While not listed under the ESA, the Klamath River also provides 
spawning habitat for chinook salmon, whose populations are declining 
from the same threats that impact coho salmon.  See Parravano v. 
Babbitt, 70 F.3d 539, 542 (9th Cir. 1995); Baley, 942 F.3d at 1336.  
Chinook salmon are also a primary food source for the engendered 
Southern Resident killer whale.  See 70 Fed. Reg. 69,903 (Nov. 18, 2005) 
(listing the killer whale as endangered). 
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forecasted “critical dry” year for Upper Klamath Basin, the 
Bureau of Reclamation requested Biological Opinions 
(“BiOps”) from FWS and NMFS regarding the species at 
issue.  See Baley, 942 F.3d at 1323–24.  The BiOps 
concluded that planned Klamath Project operations were 
likely to jeopardize the continued existence of the suckers 
and the SONCC coho salmon and then identified reasonable 
and prudent alternatives to maintain minimum water levels 
in Upper Klamath Lake and in the Klamath River 
downstream to preserve the species.2  Id. at 1324–25. 

Since 2001, the Bureau of Reclamation has periodically 
revised Klamath Project operations to respond to changed 
circumstances and new information.  As relevant here, in 
2019, the Bureau of Reclamation completed an ESA 
consultation with FWS and NMFS for proposed Klamath 
Project operations through 2024 in response to consecutive 
years of drought and to incidental take of the SONCC coho 
salmon, and the Bureau of Reclamation developed a 
Klamath Project Operating Procedures Plan as a result of this 
consultation.  This plan aimed to: (1) maintain Upper 
Klamath Lake water levels necessary to protect sucker 
habitat, (2) release Upper Klamath Lake water providing 
downstream flows necessary to protect salmon spawning 
habitat in the Klamath River, and (3) maximize irrigation 
water deliveries to Klamath Project users. 

 
2 When this determination was challenged by the Klamath Project users 
as a “taking” of Klamath Project water rights, the Federal Circuit found 
that no taking had occurred because the Project rights are subordinate to 
the Tribal rights that are “at least equal” in amount to the water “needed 
to satisfy the Bureau of Reclamation’s ESA obligations.”  Baley, 942 
F.3d at 1337–42. 
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D 

This case has a complicated procedural history.  The 
Yurok Tribe, the Pacific Coast Federation of Fishermen’s 
Associations, and the Institute for Fisheries Resources 
(collectively, the “Yurok Plaintiffs”) brought the initial 
lawsuit in 2019 in the Northern District of California, after 
the Bureau of Reclamation completed its 2019 ESA 
consultation.  The Yurok Plaintiffs challenged the 2019 plan 
and assessment, contending that the consultations were 
arbitrary, capricious, and contrary to the ESA.  KWUA and 
KID subsequently intervened.  In March 2020, at the parties’ 
request, the district court stayed the case, and the Bureau of 
Reclamation operated the Klamath Project under an Interim 
Plan to which the parties stipulated.   

While the initial case was underway, KID brought 
several suits in state and federal courts, three of which are 
relevant to the current appeal.  First, in March 2019, KID 
sued the Bureau of Reclamation in the United States District 
Court for the District of Oregon, seeking declaratory and 
injunctive relief.  KID contended that the Bureau of 
Reclamation’s operation of the Klamath Project pursuant to 
the 2019 plan was contrary to law because the plan permitted 
releases from Upper Klamath Lake to enhance Klamath 
River flows for ESA compliance purposes, without 
previously-decreed instream water rights for ESA 
compliance purposes.  See KID II , 48 F.4th at 942.  The 
district court dismissed that case for failure to join a required 
party based on the Tribes’ sovereign immunity, and we 
affirmed.  See id.  
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Second, in 2021, KID moved in Klamath County Circuit 
Court3 for a preliminary injunction against the Bureau of 
Reclamation’s management of water in Upper Klamath 
Lake, asking the court to enjoin the non-irrigation water 
releases from Upper Klamath Lake that were being released 
for ESA purposes.  The United States removed the action to 
federal district court for the District of Oregon.  See In re 
Klamath Irrigation Dist., 69 F.4th at 937.  KID petitioned 
our Court for a writ of mandamus to compel the district court 
to remand KID’s motion for a preliminary injunction back to 
the Klamath County Circuit Court.  We denied that petition.  
See id. at 940–42.   

Third, in 2020, KID filed suit in Marion County Circuit 
Court to compel OWRD to “take charge” of the water in 
Upper Klamath Lake under Oregon law and enjoin the 
Bureau of Reclamation’s release of stored water for non-
irrigation purposes.  See Klamath Irrigation Dist.  v. Oregon 
Water Res. Dep’t, 518 P.3d 970, 974–95 (Or. Ct. App. 2022).  
In response to this lawsuit, OWRD issued an order on April 
6, 2021, directing the Bureau of Reclamation to immediately 
stop the distribution of water in Upper Klamath Lake for 
ESA compliance purposes. 

In response to the OWRD order, in June 2021, Federal 
Appellees moved to lift the stay in the original proceeding in 
the Northern District of California for the limited purpose of 
litigating a crossclaim by the United States and a 
supplemental complaint by the Yurok Plaintiffs against KID 
and KWUA.  The district court lifted the stay on September 
30, 2021 for this purpose.  The crossclaim sought declaratory 
relief that the OWRD order was contrary to the ESA and was 

 
3 The Klamath County Circuit Court is the state court that is currently 
deciding the Klamath Basin Adjudication of water rights.  
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preempted under the Supremacy Clause.  Federal Appellees 
also sought a permanent injunction against enforcement of 
the OWRD order.  Alternatively, the crossclaim sought 
declaratory relief that the OWRD order was contrary to the 
federally-reserved senior water rights to support the Tribal 
fisheries of the Yurok and Hoopa Valley Tribes and was 
preempted by the Supremacy Clause and the Indian 
Commerce Clause.  

The district court bifurcated the proceedings into two 
phases: phase one resolved only the ESA-related crossclaim; 
and phase two would then determine the extent of Tribal 
water rights.  In February 2023, the district court granted 
summary judgment for the United States and the Yurok 
Plaintiffs on the ESA-related claim in phase one, which is 
the subject of this appeal.  See Yurok Tribe v. U.S. Bureau of 
Reclamation, 654 F. Supp. 3d 941, 949 (N.D. Cal. 2023).  On 
the merits, the district court held that because the ESA 
applied to the Bureau of Reclamation’s operation of the 
Klamath Project, OWRD’s order was preempted, and the 
district court enjoined OWRD from attempting to enforce it.  
Id. at 964–69.  KWUA and KID timely appealed to our Court 
in April 2023.4   

Before oral argument, we asked the parties to address the 
question of mootness because the OWRD order at issue in 
the original litigation had been withdrawn, and thus the only 
remaining relief sought was declaratory relief about whether 

 
4 OWRD subsequently withdrew its order, and KWUA moved in the 
district court under Federal Rule of Civil Procedure 54(b) for the entry 
of a final judgment on the declaratory relief granted in phase one.  The 
district court entered final judgment on the declaratory relief on August 
15, 2023.  OWRD does not dispute on appeal that its order was 
preempted to the extent it conflicted with the ESA. 
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20 YUROK TRIBE V. KLAMATH WATER USERS ASS’N 

the ESA applies to the Bureau of Reclamation’s operation of 
the Klamath Project.  At oral argument before us in June 
2024, KID urged us to certify questions to the Oregon 
Supreme Court regarding the Bureau of Reclamation’s 
authority to use and control the water under Oregon law and 
subsequently filed a motion for certification of questions 
about Oregon water law to the Oregon Supreme Court.      

In March 2025, at the Federal Appellees’ request, we 
held the case in abeyance for 90 days to permit the 
Department of the Interior to update its federal guidance on 
the operation of the Klamath Project in relation to the ESA 
due to the change in Presidential Administrations.  In May 
2025, after the Department of the Interior issued new 
guidance and Federal Appellees withdrew their earlier legal 
position, Federal Appellees moved to dismiss the appeal for 
lack of jurisdiction because of mootness and moved to 
vacate the district court’s judgment.  Alternatively, Federal 
Appellees moved for a continued stay to enable the district 
court to consider a motion for voluntary dismissal.  KID and 
KWUA also moved to dismiss the case and vacate the 
district court’s judgment.   

After briefing on mootness from the parties, we denied 
the motions to dismiss and the motion for a continued stay, 
concluding that the declaratory relief on whether the ESA 
applies to the Klamath Project would give the parties 
“meaningful relief,” and presented a live controversy for us 
to decide.  Ctr. for Biological Diversity v. Lohn, 511 F.3d 
960, 964 (9th Cir. 2007).  We have jurisdiction under 28 
U.S.C. § 1291.  We now hold that the ESA applies to the 
Bureau of Reclamation’s operation of the Klamath Project.  
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II.  STANDARD OF REVIEW  

We review de novo a grant of summary judgment.  Lolli 
v. Cnty. of Orange, 351 F.3d 410, 414 (9th Cir. 2003).  A 
district court’s construction or interpretation of a federal law, 
including the ESA, is a question of law that we review de 
novo.  Arizona v. Tohono O’odham Nation, 818 F.3d 549, 
555 (9th Cir. 2016). 

III.  DISCUSSION 

A 

We first address whether the Bureau of Reclamation has 
the authority to act in its operation of the Klamath Project to 
benefit protected species under the ESA.  We hold that it 
does.  The dissent concedes that the answer to this question 
must be “yes,” yet it attempts to evade what it describes as a 
“truism” by misreading our precedent.  Dissenting Op. at 42.  
The dissent misconstrues the direct issue on appeal here, 
which is whether the district court erred by granting 
declaratory relief on the question whether “[the Bureau of] 
Reclamation’s operation of the Klamath Project, including 
the exercise of its rights to store water in [Upper Klamath 
Lake] for irrigation use, is subject to compliance with the 
ESA.”    Our case law supports that the answer to this 
question must be “yes.” 

1 

We have recognized that Section 7 is the “heart of the 
ESA.”   Karuk Tribe of Cal. v. U.S. Forest Serv., 681 F.3d 
1006, 1019–20 (9th Cir. 2012) (en banc) (quoting W. 
Watersheds Project v. Kraayenbrink, 632 F.3d 472, 495 (9th 
Cir. 2011)).  Section 7(a)(2) of the ESA requires all federal 
agencies to engage in consultation to “insure that any action 
authorized, funded, or carried out by such agency ( . . . an 
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‘agency action’) is not likely to jeopardize the continued 
existence of any endangered species or threatened species or 
result in the destruction or adverse modification of habitat of 
such species.”  16 U.S.C. § 1536(a)(2).   

It would be hard to overstate the importance of this ESA 
prohibition.  As the Supreme Court has recognized, “[w]hen 
Congress passed the [ESA] in 1973, it was not legislating on 
a clean slate.”  Tenn. Valley Auth. v. Hill, 437 U.S. 153, 174 
(1978).  Indeed, the ESA was born out of the environmental 
law movements of the 1960s and 1970s, and Congress had 
passed earlier, narrower, and less effective versions of the 
ESA in 1966 and 1969.  See id. at 175–76.  However, by 
1973, Congress recognized that these prior Acts did not go 
far enough to protect endangered species and to stem hazards 
of extinction.  See id. at 177 (“The dominant theme 
pervading all Congressional discussion of the proposed 
[Endangered Species Act of 1973] was the overriding 
need to devote whatever effort and resources were 
necessary to avoid further diminution of national and 
worldwide wildlife resources.” (quoting Coggins, 
Conserving Wildlife Resources: An Overview of the 
Endangered Species Act of 1973, 51 N.D.L.Rev. 315, 321 
(1975))).  Greatly troubled by the “unknown uses that 
endangered species might have” and “the unforeseeable 
place such creatures may have in the chain of life on this 
planet,” Congress in 1973 passed the ESA as we know it 
today with its broad and clear purpose of ensuring the 
conservation of endangered and threatened species, 
regardless of the cost.  Id. at 178–80. 

Section 7 is “a particularly good gauge of congressional 
intent” because the language of Section 7 changed from the 
earlier 1966 version, which had qualified the obligation of 
federal agencies to seek to preserve endangered species only 

Case: 23-15499, 06/17/2026, ID: 12954483, DktEntry: 156-1, Page 22 of 55
(23 of 56)

Exhibit 32, Page 23 of 56



 YUROK TRIBE V. KLAMATH WATER USERS ASS’N 23 

“insofar as is practicable and consistent with [the agencies’] 
primary purposes.”  Id. at 181.  By contrast, the current 
version of the ESA mandates that all federal agencies must 
ensure that their actions will not detrimentally affect an 
endangered or threatened species, without reservation.  Id. at 
181–82.  The broad applicability of Section 7 reflects “a 
conscious decision by Congress to give endangered species 
priority over the ‘primary missions’ of federal agencies.”  Id. 
at 185; see also O’Neill v. United States, 50 F.3d 677, 681 
(9th Cir. 1995) (“[The] ESA was enacted in 1973 to ‘halt and 
reverse the trend toward species extinction, whatever the 
cost.’” (quoting Tenn. Valley, 437 U.S. at 184)). 

With this background in mind,5 we turn to the ESA 
question before us now: whether Section 7(a)(2) of the ESA 
applies to the Bureau of Reclamation’s operation of the 
Klamath Project.  We hold that it does.   

We have previously held that that the “ESA generally 
applies to” the Bureau of Reclamation’s water contracts for 
water management within the Klamath Project.  See 
Patterson, 204 F.3d at 1213.  Although KID and KWUA 
urge us to conclude that Patterson is neither controlling nor 
good law, we disagree.  Patterson continues to govern the 

 
5 If the dissent is contending that this portion of Tennessee Valley 
Authority is no longer good law, see Dissenting Op. at 46–47, Home 
Builders did not dispute or invalidate the legislative history of the ESA.  
See 551 U.S. at 670–71.  Instead, this portion of Home Builders 
recognized that there was no contrary mandatory obligation from 
Congress on Tennessee Valley Authority that would implicitly repeal the 
ESA.  Id.  The Home Builders Court held that because there was no 
mandatory “statutory command” in the facts of Tennessee Valley 
Authority, the case supported the majority’s conclusion that it involved 
a discretionary agency action.  Id.. 
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ESA’s applicability to the Klamath Project, and we discern 
no reason to deviate from that holding. 

Patterson involved a dispute between Klamath Basin 
irrigators, the Bureau of Reclamation, and PacifiCorp over a 
contract governing the management of the Link River Dam 
within the Klamath Project.  Id. at 1209.  In Patterson, we 
addressed two primary issues: First, and irrelevant to this 
appeal, we determined whether the Klamath Basin irrigators 
(there, the plaintiffs) were third-party beneficiaries of the 
contract between the Bureau of Reclamation and PacifiCorp.  
Id. at 1210–12.  Second, and relevant here, we affirmed the 
district court’s grant of declaratory relief in favor of 
PacifiCorp when the district court held that the Bureau of 
Reclamation had the authority to direct Dam operations to 
comply with the ESA.  Id. at 1213.  We recognized that 
“when an agency, such as [the Bureau of] Reclamation, 
decides to take action, the ESA generally applies to the 
contract” and explicitly “h[e]ld that . . . [the Bureau of] 
Reclamation has the authority to direct Dam operations to 
comply with the ESA.”  Id.   

Although KID and KWUA contend that this part of the 
Patterson opinion is mere dicta, we disagree.  We devoted a 
separate section in the Patterson opinion to resolving the 
dispute as to whether the district court’s holding that “the 
[i]rrigators’ rights to water are subservient to the ESA” was 
correct and whether the ESA applied to the contracts.  Id.  
Our language in Patterson explicitly said that we intended to 
make a holding of law.  After careful examination of the 
issues and relevant precedent, we “h[e]ld” that the Bureau of 
Reclamation has authority over the Klamath Project and we 
repeatedly made unequivocal and binding statements that the 
Bureau Reclamation must comply with the ESA in operating 
the Link River Dam.  Id.; see also id.  at 1209 (“Operation 
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of the dam is also subject to the requirements of federal 
statutes, such as the Endangered Species Act.”); id. at 1213 
(“Because Reclamation retains authority to manage the 
Dam, and because it remains the owner in fee simple of the 
Dam, it has responsibilities under the ESA as a federal 
agency.”); id. (“[M]eet[ing] the requirements of the ESA. . . 
override the water rights of the [i]rrigators.”).  This 
reasoning was integral to the decision in Patterson and 
cannot be considered to be mere dicta.  See United States v. 
Johnson, 256 F.3d 895, 914 (9th Cir. 2001) (per curiam) 
(“[W]here a panel confronts an issue germane to the eventual 
resolution of the case, and resolves it after reasoned 
consideration in a published opinion, that ruling becomes the 
law of the circuit, regardless of whether doing so is 
necessary in some strict logical sense.”).  The format and 
content of the Patterson opinion persuade us that our holding 
that ESA applied to the Bureau of Reclamation’s authority 
over the Link River Dam is not dicta and continues to bind 
our decisions, and we reaffirm that decision here.  

After Patterson, we and other Circuits have continued to 
recognize that the ESA applies to the Bureau of 
Reclamation’s operation of the Klamath Project, and that the 
rights of Klamath Project water users are subject to the 
requirements of the ESA.  See, e.g., In re Klamath Irrigation 
Dist., 69 F.4th at 938 (“[U]nder the Endangered Species Act 
. . . , Reclamation must maintain specific water levels in 
Upper Klamath Lake and instream flows in the Klamath 
River.”); KID II , 48 F.4th at 940 (“Reclamation is also 
responsible for managing the Klamath Project in a manner 
consistent with its obligations under the ESA.”); Baley, 942 
F.3d at 1323 (“As noted, the Klamath Project is subject to 
the requirements of the ESA.  In addition, . . . the Ninth 
Circuit has declared the rights of Klamath Project water 
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users to be subservient to the requirements of the ESA.”); 
Klamath Irrigation Dist., 635 F.3d at 508 (“In light of its 
dual purposes of serving agricultural uses and providing for 
the needs of wildlife, the Klamath Project is subject to the 
requirements of the Endangered Species Act.”).  Thus, 
Patterson is still good law, and its holding continues to serve 
as controlling precedent for Klamath Basin litigation. 

2 

Section 7(a)(2) of the ESA applies to “agency actions.”  
The ESA defines agency action as “any action authorized, 
funded, or carried out by [a federal] agency.”  16 U.S.C. 
§ 1536(a)(2).  The implementing regulations limit Section 
7’s application to only actions “in which there is 
discretionary Federal involvement or control” to benefit a 
protected species.  50 C.F.R. § 402.03; see also Turtle Island 
Restoration Network v. Nat’l Marine Fisheries Serv., 340 
F.3d 969, 977 (9th Cir. 2003).   

Contending that the Bureau of Reclamation does not 
retain “discretion” to act for the benefit of protected species 
in this case, KWUA and KID urge us to conclude that 
Patterson is no longer controlling precedent based on two 
more recent cases: one from the Supreme Court (Nat. Ass’n 
of Home Builders v. Defs. of Wildlife, 551 U.S. 644 (2007)) 
and one from our Circuit (Nat. Res. Def. Council v. Haaland, 
102 F.4th 1045 (9th Cir. 2024)).  We disagree with KWUA’s 
and KID’s interpretation of these cases, as well as the 
dissent’s interpretation of these cases, and are not persuaded 
that either case affects Patterson’s square holding that the 
ESA applies to the Klamath Project. 

First, in Home Builders, the Supreme Court held that 
Section 7(a)(2) of the ESA applies only to discretionary 
agency actions and does not apply to actions that an agency 
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is required to undertake by a conflicting federal statute.  551 
U.S. at 666–67.  But, in Home Builders, the issue was 
whether Section 7(a)(2) of the ESA applied to the 
Environmental Protection Agency’s (“EPA’s”) decision 
under Section 402(b) of the Clean Water Act to approve a 
state National Pollution Discharge Elimination System 
(“NPDES”)  permitting program.  Id.  Although the Supreme 
Court recognized that Section 7(a)(2) would apply to the 
decision because the NPDES approval decision was an 
“agency action,” the Court also noted that complying with 
Section 7(a)(2) of the ESA would effectively amend or 
repeal Section 402(b) of the Clean Water Act because it 
would add an additional criterion to an otherwise “exclusive 
list.”  Id. at 662–64.  Thus, the Court held that the non-
discretionary “transfer of NPDES permitting authority” 
under Section 402(b) of the Clean Water Act was not subject 
to Section 7(a)(2) of the ESA.  Id. at 673.   

Even in Home Builders, the baseline assumption was that 
Section 7(a)(2) applies to an “agency action.”  But, Home 
Builders recognized a narrow exception to this rule: When 
another federal statute mandates an action that cannot be 
harmonized with the consultation requirement in Section 
7(a)(2) of the ESA, then the federal agency has no discretion 
to consider the protection of listed species in carrying out the 
other incompatible statutory mandate.  See id. at 666, 673.  
After Home Builders, “the real question . . . is what counts 
as a non-discretionary action, to which [Section] 7(a)(2) 
does not apply.”  San Luis & Delta-Mendota Water Auth. v. 
Jewell, 747 F.3d 581, 639 (9th Cir. 2014).   

In several cases arising after Home Builders, we have 
distinguished Home Builders and required compliance with 
the ESA’s consultation provision when another federal 
statute did not require action that conflicted with the 
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consultation provision of the ESA.   See Nat’l Wildlife Fed’n 
v. Nat’l Marine Fisheries Serv., 524 F.3d 917, 928 (9th Cir. 
2008) (distinguishing Home Builders from circumstances of 
“broad mandates which do not direct agencies to perform 
any specific nondiscretionary actions, but rather, are better 
characterized as directing the agencies to achieve particular 
goals”); see also Jewell, 747 F.3d at 640 (distinguishing 
Home Builders and concluding that there was no “statutory 
obligation that Congress has imposed on [the Bureau of] 
Reclamation that is both mandatory and inconsistent with its 
obligations under the ESA”); Karuk Tribe, 681 F.3d at 1024 
(“[T]o avoid the consultation obligation, an agency’s 
competing statutory mandate must require that it perform 
specific non[-]discretionary acts rather than achieve broad 
goals.” (emphasis added)).  

We have thus held, after Home Builders, that an agency 
retains discretion and the duty to comply with Section 
7(a)(2) of the ESA unless the enabling legislation for the 
agency’s action is both “mandatory and inconsistent with 
[the agency’s] obligations under the ESA.”  Jewell, 747 F.3d 
at 640 (emphasis added).  And even when a statute compels 
a certain action, we have held that the ESA still applies if the 
statute can be construed in harmony with the ESA’s 
language.  See, e.g., San Luis Obispo Coastkeeper v. Santa 
Maria Valley Water Conservation Dist., 49 F.4th 1242, 1247 
(9th Cir. 2022); see also Karuk Tribe, 681 F.3d at 1024 (“An 
agency ‘cannot escape its obligation to comply with the ESA 
merely because it is bound to comply with another statute 
that has consistent, complementary objectives’ . . . The 
competing statutory objective need only leave the agency 
‘some discretion.’” (internal citation omitted)).  By contrast, 
when a statute imposes a “broad mandate,” the agency’s 
actions are “discretionary” for purposes of Section 7(a)(2) of 
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the ESA because the agency retains at least some discretion 
to act for the benefit of listed species.  Nat’l Wildlife Fed’n, 
524 F.3d at 929; see also Jewell, 747 F.3d at 640; Home 
Builders, 551 U.S. at 665 (action is discretionary unless the 
enabling statute specifically prohibits the agency from 
considering “extrastatutory factors”). 

Here, there is no such conflict as was present in Home 
Builders because there is no statutory mandate in the 
Reclamation Act that imposes a specific and non-
discretionary action conflicting with the ESA.  The 
Reclamation Act authorizes and directs the construction of 
“irrigation works,” but does not otherwise specify any 
mandates.  See 43 U.S.C. § 411.  Instead, the Reclamation 
Act gives the Secretary of the Interior a broad authority to 
“perform any and all acts and to make such rules and 
regulations as may be necessary and proper for the purpose 
of carrying out the provisions of [the Reclamation Act] into 
full force and effect.”  43 U.S.C. § 373.  Nothing in the 
Reclamation Act requires the Bureau of Reclamation to 
perform any specific non-discretionary activities in direct 
conflict with the ESA.  Instead, the directives of the 
Reclamation Act are “better characterized” as provisions 
“directing [the Bureau of Reclamation] to achieve particular 
goals.”  Nat’l Wildlife Fed’n, 524 F.3d at 928.  We conclude 
that the facts of this case are unlike those in Home Builders, 
and nothing in Home Builders affects our holding in 
Patterson that the ESA applies to the Klamath Project or 
renders that holding inapplicable to this case.  

3 

Next, KID and KWUA contend that our recent holding 
in Haaland confirms that the Bureau of Reclamation does 
not have “discretion” under the water contracts to release 
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water from Upper Klamath Lake to benefit endangered 
species.  This contention is unpersuasive and misconstrues 
Haaland.  Haaland did not retreat from this court’s case law 
that the Bureau of Reclamation must comply with the ESA 
when operating the Klamath Project. 

a 

The relevant portion of Haaland involved three claims 
about the Bureau of Reclamation’s renewal of “settlement 
contracts,” or contracts that determined water delivery for 
users that had senior water rights pre-dating the United 
States’ water rights on the Sacramento River within 
California’s Central Valley Project.  102 F.4th at 1056.  The 
“agency action” to which the consultation duty under 
Section 7(a)(2) of the ESA applied in that case was the 
Bureau of Reclamation’s execution of the renewed 
settlement contracts.  Id. at 1057.  Two of the plaintiff’s 
claims in Haaland argued that the Bureau of Reclamation 
violated its consultation duty under Section 7(a)(2) of the 
ESA when it renewed the contracts because it relied on later-
invalidated BiOps and did not conduct a proper consultation.  
Id. at 1066–72.  We upheld the renewal.  Id. 

In the third claim (described in the opinion as the fifth), 
which relates to the part of the opinion on which KID and 
KWUA rely, the plaintiff contended that the Bureau of 
Reclamation violated the ESA by implementing the 
settlement contracts because it did not reinitiate consultation 
in light of the new information about endangered or 
threatened species that was discovered after the Bureau of 
Reclamation had previously renewed the contracts.  Id. at 
1062.  This factual distinction between execution and 
implementation matters in two ways. 
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First, under the ESA, the duty to reinitiate consultation 
arises after the agency has already engaged in formal or 
informal consultation under Section 7(a)(2).  An agency 
must reinitiate consultation with the relevant wildlife 
agencies “where discretionary Federal involvement or 
control over the action has been retained or is authorized by 
law and . . . new information reveals effects of the action that 
may affect listed species or critical habitat in a manner or to 
an extent not previously considered.”  50 C.F.R. 
§ 402.16(a)(2).  Stated another way, new relevant 
information may require reevaluation of the agency’s 
position, but this assumes that the agency has already 
engaged in consultation under Section 7(a)(2) of the ESA.   

Second, in making its claim based on the agency’s failure 
to reinitiate consultation, the plaintiff in Haaland explicitly 
pled that the Bureau of Reclamation “retain[ed] 
discretionary federal involvement and control over the 
implementation of the [settlement] contracts,” and that 
discretion created its duty to reinitiate consultation after 
learning of new evidence of impact on threatened or 
endangered species.  Whether the Bureau of Reclamation 
had a discretionary duty to reinitiate consultation in 
implementing the settlement contracts necessarily turned on 
the terms of those contracts.  Id. at 1075–77. 

In reviewing the district court’s ruling that the plaintiff 
did not state a claim upon which relief could be granted as 
to the reinitiation claim, the panel majority held that the 
contract provisions at issue did not give the Bureau of 
Reclamation discretion to take measures to benefit the 
endangered salmon species at issue.  Id. at 1077; but see id. 
at 1081–83 (Gould, J. dissenting in part) (interpreting two 
contract provisions as giving the Bureau of Reclamation 
sufficient discretion to reinitiate consultation).   
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But there, the question at issue was explicitly framed 
under the terms of the contracts because we were 
determining whether the Bureau of Reclamation retained 
discretion under specific contract provisions to reinitiate 
consultation under the ESA in implementing the renewed 
settlement contracts after the original Section 7 consultation 
duty had previously been applied to the execution of the 
renewed contracts.  Id. at 1058.  In our holding, we relied on 
Ninth Circuit cases holding that when an agency no longer 
has federal control over a private action, there is no 
“discretion” to trigger duties under Section 7(a)(2) of the 
ESA.  For example, in Sierra Club v. Babbitt, we held that 
Section 7(a)(2) did not apply to project action undertaken by 
a private party pursuant to a Right-of-Way (“ROW”)  that 
had been granted before the ESA was enacted because the 
federal agency no longer had discretion to impact the private 
party’s execution of the project for the benefit of a protected 
species.  65 F.3d 1502, 1511–12 (9th Cir. 1995).  Instead, 
the federal agency’s involvement in the project ended when 
it issued the ROW.  Id. at 1508–12.  Similarly, in 
Environmental Protection Information Center v. Simpson 
Timber Co. (“EPIC”), we held that FWS did not retain 
sufficient discretionary control over an incidental take 
permit it had issued to a private company to compel FWS to 
reinitiate consultation for the benefit of species beyond the 
species specifically mentioned in the permit.  255 F.3d 1073, 
1079–83 (9th Cir. 2001).  There again, we looked at the 
terms of the specific agreements at issue to determine the 
scope of the agency’s discretion.  Id. 

In contrast, the question here is broader than the question 
of reinitiation of consultation at issue in Haaland: In this 
case, we must decide whether the ESA applies to the Bureau 
of Reclamation’s operation of the Klamath Project to 
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manage water levels within Upper Klamath Lake and 
releases to the Klamath River to protect endangered and 
threatened species.  There is no issue of contract 
interpretation here. 

In Haaland, there was no dispute that Section 7(a)(2) of 
the ESA applied to the Bureau of Reclamation’s operation 
of the Central Valley Project.  Nor could there have been.  
We recognized in Haaland that Congress enacted legislation 
stating explicitly that the Bureau of Reclamation must 
comply with federal law, including the ESA, when operating 
the Central Valley Project and the Bureau of Reclamation 
had long complied with the ESA in its operation of the 
Central Valley Project.  See 102 F.4th at 1057 (“In 1992, 
Congress enacted the Central Valley Project Improvement 
Act (CVPIA) . . . , which required that the Secretary of the 
Interior operate the CVP in compliance with federal and 
state law.”); see also id. at 1056 (recognizing the Bureau of 
Reclamation’s “decades-long history of obtaining the 
necessary environmental approvals” to operate the Central 
Valley Project). 

Moreover, two of the plaintiff’s claims in Haaland were 
predicated on the assumption that the ESA applies to the 
Central Valley Project.  The first of these claims contended 
that FWS acted arbitrarily and capriciously and violated its 
obligations under the ESA when it relied on a particular 
BiOp and did not correctly analyze the effects of the contract 
renewals on endangered species.  Id. at 1065.  We rejected 
that argument, not because the ESA did not apply to federal 
water management of the Central Valley Project, but 
because we determined on the merits that “FWS’s 
consultation on the renewal of the Settlement Contracts 
considered the full scope of the proposed action before 
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determining that renewal of those Contracts would not likely 
adversely affect the delta smelt.”  Id. at 1071.   

Similarly, the plaintiff’s second claim was that the 
Bureau of Reclamation violated its duties under the ESA by 
relying on what the Bureau of Reclamation should have 
known was an inadequate consultation with FWS.  Id. at 
1071–73.  We rejected that argument, again not because the 
ESA was inapplicable to the Central Valley Project, but 
because we determined on the merits that the consultation 
was adequate under the ESA.  Id.  And, although the dissent 
contends that these claims were the plaintiff’s APA claims, 
and not its ESA claim, see Dissenting Op. at 48, this is a 
“distinction without a difference,” see Dissenting Op. at 47, 
because all of the plaintiff’s claims were premised on alleged 
violations of the ESA and the assumption that the ESA 
applied to the Central Valley Project.  See id. at 1054.  There 
is no meaningful difference as to whether the plaintiff 
alleged that the ESA was violated because the Bureau of 
Reclamation made conclusions the plaintiff contended were 
contrary to the ESA and therefore arbitrary under the APA, 
or because the plaintiff contended directly that the ESA 
required reinitiation of consultation duties; all these claims 
assumed that the ESA applied.  

In sum, nothing in Haaland suggests that Section 7(a)(2) 
of the ESA does not apply to the Klamath Project. 

b 

Furthermore, under the parties’ contracts in this case, the 
Bureau of Reclamation retains discretion because the vast 
majority of contracts here are premised on water availability; 
only one contract guaranteed a specific quantity of water to 
a particular water user; and the Bureau of Reclamation has 

Case: 23-15499, 06/17/2026, ID: 12954483, DktEntry: 156-1, Page 34 of 55
(35 of 56)

Exhibit 32, Page 35 of 56



 YUROK TRIBE V. KLAMATH WATER USERS ASS’N 35 

an ongoing obligation to determine water availability for 
Project users in the Klamath Project.6   

Under these contracts, unavailability of water can be a 
result of either physical unavailability caused by an 
inadequate water flow, or by legal unavailability as, for 
example, when a legal obligation requires use of water for 
other purposes.  See O’Neill, 50 F.3d at 682–84 (holding that 
“unavailability of water resulting from the mandates of valid 
[post-contract] legislation”—including the ESA—
unambiguously “constitute[d] a shortage by reason of ‘any 
other causes’ ” and excused contract performance); see also 
Baley, 134 Fed. Cl. at 627; Nat. Res. Def. Council v. 
Houston, 146 F.3d 1118, 1126 (9th Cir. 1998) (recognizing 
that an agency “can deliver less than a contractually agreed 
upon amount of water in order to comply with subsequently 
enacted federal law”).   

Our reasoning in Haaland that similar shortage 
provisions were not, in circumstances there, a source of 
discretion requiring reinitiation of consultation is specific to 
the nature of the contracts in Haaland, and the distinction 
from our case matters in important ways.  In Haaland, the 
contracts at issue were settlement contracts resolving 
disputes between the Bureau of Reclamation and 
Sacramento River water users who had preexisting water 
rights pre-dating the federal Reclamation statutes and were 
senior to the rights held by the United States for the Central 

 
6 That the Bureau of Reclamation has non-discretionary duties in one 
contract to the Van Brimmer Ditch Company, which had preexisting 
rights, does not allow the Bureau of Reclamation to “ignore potential 
jeopardy risks” for endangered or threatened species within the entire 
Klamath Project.  Nat. Wildlife Fed’n, 524 F.3d at 928; see also Jewell, 
747 F.3d at 638–39. 
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Valley Project.  102 F.4th at 1056.  Those contracts 
specifically “quantifie[d] the total amount of water that 
could be diverted annually” by the senior rights holders, and 
they contained shortage provisions for periods of reduced 
water supply.  Id. at 1058.  When those contracts were about 
to expire, the Bureau of Reclamation renewed the contracts.  
Id.  

In seeking to dismiss the plaintiff’s claim that the Bureau 
of Reclamation had to reinitiate consultation on the effect of 
the continued implementation of the renewed settlement 
contracts, the Bureau of Reclamation contended that these 
liability provisions did not give it the authority to alter the 
terms of the executed renewed settlement contracts on the 
stipulated diversions of water for the senior water rights 
holders.  Id. at 1075–76.  We agreed with that contention 
because the terms of the contracts did not give the Bureau of 
Reclamation discretion, after the contracts had been 
executed, to take additional measures that would benefit the 
endangered species.  Id.  

But here, as explained, most contracts in the Klamath 
Project are water supply contracts under which the Bureau 
of Reclamation has ongoing obligations to apportion water 
equitably.  In cases with similar circumstances, we have held 
that shortage provisions unambiguously excuse the Bureau 
of Reclamation’s obligations to furnish water when it is 
unavailable due to “the mandates of valid legislation” or 
other causes.  O’Neill, 50 F.3d at 683–84; see also Patterson, 
204 F.3d at 1213 (following O’Neill in construing Klamath 
Project contracts for purposes of whether the ESA applied).  
Finally, even in Haaland, we recognized that in the 
underlying agency action—the renewal of the settlement 
contracts—the Bureau of Reclamation “was obliged ‘to 
engage in Section 7(a)(2) consultation prior to renewing the 
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[s]ettlement [c]ontracts.’”  Haaland, 102 F.4th at 1061 
(quoting Nat. Res. Def. Council v. Jewell, 749 F.3d 776, 785 
(9th Cir. 2014)).   

Haaland’s holding that the terms of the contracts at issue 
in that case did not give the Bureau of Reclamation sufficient 
discretion to require reinitiation of consultation when 
implementing the renewed settlement contracts does not 
bear on the question before us today, which is whether the 
ESA applies to the Klamath Project.  Nothing in Haaland 
suggests that we should reevaluate Patterson, which held 
that that ESA applied retroactively to the Bureau of 
Reclamation’s water contracts in the Klamath Project.  Nor 
are we persuaded that recent case law compels a conclusion 
that the Bureau of Reclamation has no discretion to comply 
with the ESA in operating the Klamath Project.  Indeed, 
precedent suggests, to the contrary: that the Bureau of 
Reclamation must comply with the ESA when operating the 
Klamath Project.7 

B 

Beyond the issue of whether the ESA applies to the 
Klamath Project, KID contends that the district court’s 
ruling that the ESA preempts OWRD’s order was a “ judicial 
taking” of KID’s property interests in its water rights.  We 
disagree. 

Four justices of the Supreme Court have recognized that 
a state court might cause a “judicial taking,” if, as a matter 

 
7 Because the ESA applies to the Bureau of Reclamation’s operation of 
the Klamath Project under existing case law, we do not consider the 
parties’ alternative arguments as to Tribal water rights.  We also decline 
to conclude that there was error in the district court’s ruling striking 
KWUA’s arguments about Tribal rights, because the district court 
explicitly reserved that issue for phase two of the litigation. 
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of adjudicating state-law property rights, it “declares that 
what was once an established right of private property no 
longer exists.”  Stop the Beach Renourishment, Inc. v. 
Florida Dep’ t of Env’t Prot., 560 U.S. 702, 715 (2010) 
(plurality opinion).  Because such a claim has not been 
recognized by a majority of Justices on the United States 
Supreme Court, we question its availability.  Id. at 733–45.  
But, even if such a claim was clearly recognized, it would 
not apply here.  In deciding whether the ESA applies to the 
Bureau of Reclamation’s operation of the Klamath Project, 
neither we nor the district court have adjudicated any water 
rights.  No party has sought, nor have we or the district court 
ruled on any Tribal rights applicable here or on any other 
property rights beyond the question of the ESA’s 
applicability.  Our answer to the ESA question before us 
today does not adjudicate property rights.  See Patterson, 
204 F.3d at 1214 n.3 (“Our decision in this case and that of 
that district court relate only to questions involving the 
Bureau[] [of Reclamation’s] operation and management of 
the Project, and not to the relative rights of others not before 
the court to the use of the waters of the Basin.”).  

C 

Finally, KID’s  jurisdictional arguments that the federal 
courts are barred from deciding the crossclaim under the 
doctrines of prior exclusive jurisdiction and Colorado River 
abstention are without merit for the reasons stated below.   

1 

First, KID contends that the state court hearing the 
Klamath Basin Adjudication has “prior exclusive 
jurisdiction” that bars federal courts from deciding the 
Federal Appellees’ crossclaim on the ESA’s applicability to 
the Klamath Project.   KID emphasizes that if “a state or 
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federal court has taken possession of property, or by its 
procedure has obtained jurisdiction over the same, then the 
property under that court’s jurisdiction is withdrawn from 
the jurisdiction of the courts of the other authority as 
effectually as if the property had been entirely removed to 
the territory of another sovereign.”  Sexton v. NDEX West, 
LLC, 713 F.3d 533, 536 (9th Cir. 2013) (internal quotation 
marks and citations omitted).  

We have previously rejected that argument.  In its 2021 
lawsuit, KID sought a preliminary injunction in state court 
to prevent the Bureau of Reclamation from releasing water 
from Upper Klamath Lake to comply with the ESA.  After 
the United States removed the action to federal district court 
for the District of Oregon, KID petitioned our Court for a 
writ of mandamus seeking to remand the issue back to the 
state court because KID contended that the state court had 
prior exclusive jurisdiction.  See In re Klamath Irrigation 
Dist., 69 F.4th at 940.  We rejected that argument and denied 
the writ of mandamus, holding that KID mischaracterized its 
lawsuit by claiming it was an administration of the Klamath 
Basin Adjudication.  Id. at 944–45; see also KID II , 48 F.4th 
at 946–47 (recognizing that KID’s  lawsuit was properly 
understood to be a challenge under the Administrative 
Procedure Act to the Bureau of Reclamation’s ESA 
authority).  Although In re Klamath Basin Irrigation District 
does not bind us because it was decided under the more 
deferential “clear error” standard of review used for review 
of a petition for a writ of mandamus, we conclude that its 
reasoning is persuasive in resolving this case.  See In re 
Klamath Irrigation Dist., 69 F.4th at 941–44. 

The doctrine of prior exclusive jurisdiction does not 
apply here because the question before us today—whether 
the Bureau of Reclamation’s obligations under the ESA 
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apply to the Klamath Project—does not involve the 
adjudication or administration of any provisionally-
determined water rights.  In complying with the ESA, the 
Bureau of Reclamation is not claiming water rights, and the 
Klamath Basin Adjudication did not adjudicate the Bureau 
of Reclamation’s ESA obligations.   

The United States is participating in the Klamath Basin 
Adjudication pursuant to the McCarran Amendment, 43 
U.S.C. § 666(a), which “waives the United States’ sovereign 
immunity for the limited purpose of allowing the 
Government to be joined as a defendant in a state 
adjudication [or administration] of water rights.”  United 
States v. Adair, 723 F.2d 1394, 1400 n.2 (9th Cir. 1983).  But 
the McCarran Amendment does not “authorize private suits 
to decide priorities between the United States and particular 
claimants[.]”  In re Klamath Irrigation Dist., 69 F.4th at 942 
(citation omitted). 

There is no dispute that the state court has jurisdiction to 
adjudicate the United States’ water-rights claims against 
other claimants in Oregon and that the provisionally-
determined rights decided in ACFFOD are enforceable 
under Oregon law, pending judicial review. See Oregon, 44 
F.3d at 765–70; OR. REV. STAT. §§ 539.130(4), 539.170; 
Hawkins, 991 F.3d at 222.  But, OWRD in the ACFFOD did 
not determine the Bureau of Reclamation’s ESA obligations 
because those obligations are not governed by Oregon law.  
The state court reviewing the Klamath Basin Adjudication 
has no jurisdiction over the federal question whether the 
ESA applies or in determining the scope of the Bureau of 
Reclamation’s obligations under federal law.  

Because this case does not present an adjudication of 
water rights and because the doctrine of prior exclusive 
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jurisdiction cannot expand the subject matter jurisdiction of 
a state court to adjudicate issues beyond its jurisdiction, we 
hold that the doctrine of prior exclusive jurisdiction does not 
apply. 

2 

Second, KID contends that the district court abused its 
discretion when it denied KID’s motion to stay based on the 
doctrine of Colorado River abstention.  We conclude that 
this argument is without merit.  Under the doctrine of 
Colorado River abstention, a federal court may decline to 
adjudicate federal water rights claims as against other 
claimants, where relative rights in a common source are 
being comprehensively adjudicated in a state-court 
McCarran Amendment proceeding.  See Colorado River 
Water Conservation Dist. v. United States, 424 U.S. 800, 
809–21 (1976).  The question before us today and that was 
presented by the United States’ crossclaim is whether and 
how the ESA applies to the Klamath Project.  That question 
does not involve the establishment or adjudication of a 
federal water rights claim, and the ESA issue was not 
adjudicated in the Klamath Basin Adjudication.  See In re 
Klamath Irrigation Dist., 69 F.4th at 941.  We hold that there 
is no reason for the district court to have abstained.8 

IV.  CONCLUSION 

Following Ninth Circuit precedent in Patterson and its 
progeny, we affirm the district court’s holding that the ESA 

 
8 We deny KID’s motion to take judicial notice (Dkt. No. 25) because 
the documents on which judicial notice is requested are either duplicative 
of those already in the record or are irrelevant to our analysis.  We also 
deny KID’s motion to certify questions of law to the Oregon Supreme 
Court (Dkt. Nos. 116 & 117) because no questions of state law remain 
relevant to the appeal. 
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applies to the Bureau of Reclamation’s operation of the 
Klamath Project.  We therefore affirm the district court’s 
ruling in phase one.  We also hold that the district court’s 
ruling did not constitute a “judicial taking” and that the 
district court had jurisdiction to decide the crossclaim. 

AFFIRMED.
 
 
R. NELSON, Circuit Judge, dissenting: 

I agree with the majority’s analysis of the judicial taking 
and Colorado River abstention issues.  But its answer to 
whether § 7 of the ESA applies here fails to reckon with 
Supreme Court and circuit precedent.  The majority 
repeatedly asks whether the ESA applies to the Klamath 
Project.  As a general matter, that is a truism.  But the 
specific question—after National Association of Home 
Builders v. Defenders of Wildlife, 551 U.S. 644 (2007), and 
Natural Resources Defense Council v. Haaland, 102 F.4th 
1045 (9th Cir. 2024)—is whether the contracts allow the 
Bureau of Reclamation any non-discretionary duty.  
Haaland, which issued after briefing was complete, clarified 
how we are supposed to approach this analysis.  It foreclosed 
finding discretion in contractual provisions that limit 
liability in the event of breach because of legal 
unavailability—nearly the majority’s entire argument.   

The majority fails to grapple with the terms of those 
contracts.  And it acknowledges that one of these contracts 
does have non-discretionary duties.  Maj. Op. at 35 n.6.  
Under a proper analysis of the contracts, which Haaland 
compels, a non-discretionary contractual duty imposes no 
ESA obligation.  And since these contracts impose non-
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discretionary duties, I would largely reverse the district court 
and remand for a proper analysis consistent with Haaland.  
As a result, I respectfully dissent. 

I 

A 

Section 7(a)(2) of the ESA mandates that all federal 
agencies “‘insure that any action authorized, funded, or 
carried out by such agency . . . is not likely to jeopardize the 
continued existence’ of any endangered or threatened 
species or result in the destruction of critical habitat.”  Env’t 
Prot. Info. Ctr. v. Simpson Timber Co., 255 F.3d 1073, 1075 
(9th Cir. 2001) (quoting 16 U.S.C. § 1536(a)(2)).  Over two 
decades ago, we held that because Reclamation “retain[ed] 
some measure of control” over the operation of the Link 
River Dam, “the ESA generally applies to” contracts like 
those here.  Klamath Water Users Protective Ass’n v. 
Patterson, 204 F.3d 1206, 1213 (9th Cir. 1999).  The 
Patterson holding that the ESA applies relied solely on the 
facts that “Reclamation retain[ed] authority to manage the 
Dam” and remained “the owner in fee simple of the Dam.”  
Id.   

But eight years later, the Supreme Court adopted a new 
legal framework to determine whether the ESA applies to 
agency action.  In Home Builders, the Court explained that 
ESA § 7 “covers only discretionary agency actions and does 
not attach to actions . . . that an agency is required by statute 
to undertake once certain specified triggering events have 
occurred.”  551 U.S. at 669.  Heeding Home Builders, we 
have held that ESA § 7(a)(2) “is triggered so long as a 
federal agency retains ‘some discretion’ to take action for the 
benefit of a protected species.” Nat. Res. Def. Council v. 
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Jewell, 749 F.3d 776, 784 (9th Cir. 2014) (quotation 
omitted) (Jewell I). 

A year after the district court’s order below, we also 
clarified that “once the agency has entered into a legally 
binding agreement, it has such discretion only to the extent 
permitted by the agreement’s terms.”  Haaland, 102 F.4th at 
1074.  By reviewing the contractual terms of those binding 
agreements, we decided the agencies had no discretion.  Id.  
In Haaland, environmental groups argued that contractual 
provisions limiting Reclamation’s liability because of legal 
unavailability of water gave Reclamation discretion to act on 
behalf of endangered species.  Id.  We rejected that argument 
because acting in compliance with legal unavailability is not 
discretionary.  Rather, “[t]he duty to comply with mandatory 
legal obligations is not a source of discretion.”  Id. at 1075–
76 (citing Home Builders, 551 U.S. at 669).  Haaland’s 
holding that legal obligations such as ESA § 7 do not equate 
to discretion undermines the majority’s reasoning. 

B 

The majority argues that Home Builders and Haaland are 
inapplicable and relies instead on Patterson’s general 
holding that the ESA applies broadly to Reclamation’s 
operation of the Klamath Project.  That position is untenable.  
After Home Builders and Haaland, Patterson is clearly 
irreconcilable for the generalized proposition that 
Reclamation’s control triggers ESA § 7 obligations in all 
circumstances relating to the Klamath Project. 

In Patterson, among other things, the irrigators argued 
that Reclamation did not control the Link River Dam and the 
ESA did not apply to its operation.  204 F.3d at 1212–13.  
We held that Reclamation’s operation of the dam constituted 
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agency action and so “the ESA generally applies to the 
contract.”  Id. at 1213. 

Yurok and Federal Appellees focus on this conclusion in 
Patterson to argue that the ESA must apply to Reclamation’s 
operation of the dam.  But when “an intervening Supreme 
Court decision undermines an existing precedent” and “both 
cases are clearly on point,” then “a three judge panel of this 
court may reexamine our precedent to determine its 
continuing authority.”  Landreth v. C.I.R., 859 F.2d 643, 648 
(9th Cir. 1988). 

The general conclusion reached in Patterson and relied 
on by the majority does not account for intervening 
precedent in Home Builders and its progeny.  In Patterson, 
we held “that the district court did not err in concluding that 
Reclamation has the authority to direct [Link River] Dam 
operations,” the same dam here, “to comply with the ESA.”  
204 F.3d at 1213.  But Patterson did not discuss the agency’s 
discretion, only its ownership of and authority over the Dam.  
Id.  And Home Builders compels us to determine whether the 
agency has sufficient discretion to act on behalf of 
endangered or threatened species despite Congressionally 
mandated action—here the congressionally authorized and 
approved contracts.  See Home Builders, 551 U.S. at 669; see 
also San Luis & Delta-Mendota Water Auth. v. Jewell, 747 
F.3d 581, 639 (9th Cir. 2014) (Jewell II); Haaland, 102 F.4th 
at 1076 (“The duty to comply with mandatory legal 
obligations is not a source of discretion.” (citing Home 
Builders, 551 U.S. at 669)).  Because Patterson generally 
held that all Klamath Project operations are subject to ESA 
§ 7 without discussion of the agency’s specific discretion, 
we must revisit that portion of Patterson discussing the 
ESA’s applicability considering Home Builders.  To the 
extent that “[t]he reasoning or theory of” Patterson is 
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“clearly irreconcilable with the reasoning or theory” of 
Home Builders, that portion of Patterson is no longer good 
law.  Miller v. Gammie, 335 F.3d 889, 893 (9th Cir. 2003).   

The majority emphasizes that Home Builders dealt with 
statutory mandates.  Maj. Op. at 27 (“When another federal 
statute mandates an action . . . then the federal agency has 
no discretion to consider the protection of listed species in 
carrying out the other incompatible statutory mandate.”) 
(emphasis in original).  But whether the mandate is statutory 
or contractual is not the primary question.  “The real 
question after Home Builders is what counts as a non-
discretionary action, to which § 7(a)(2) does not apply.”  
Jewell II, 747 F.3d at 639.  “The agency lacks discretion only 
if another legal obligation makes it impossible for the 
agency to exercise discretion for the protected species’ 
benefit,” not just statutory obligations like the Reclamation 
Act.  Jewell I, 749 F.3d at 784 (emphasis added).  Patterson 
does not connect its holding that the ESA applies to the Link 
River Dam to any discussion of agency discretion as 
subsequently required by Home Builders.  Under 
Patterson’s reasoning, mere control of the dam was enough 
to trigger ESA § 7.  204 F.3d at 1213; see also Maj. Op. at 
24–26.  In this sense, Patterson’s reasoning is “clearly 
irreconcilable with” the Supreme Court’s reasoning in Home 
Builders.  Miller , 335 F.3d at 893. 

The problem is that in Patterson we generally concluded 
that the ESA applied to Link River Dam operations only 
because the ESA was enacted to “halt and reverse the trend 
toward species extinction, whatever the cost.”  204 F.3d at 
1213 (quoting O’Neill v. United States, 50 F.3d 677, 686 (9th 
Cir. 1997)).  Patterson relied on Tennessee Valley Authority 
v. Hill, 437 U.S. 153, 184 (1979), for this holding.  But the 
majority fails to note that Patterson’s broad reliance on 
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Tennessee Valley Authority was disclaimed by the Supreme 
Court in Home Builders.  551 U.S. at 669–70.  The Court 
noted that Tennessee Valley Authority “had no occasion to 
answer the question” whether the ESA applied after new 
ESA regulations were adopted.  Since Tennessee Valley 
Authority, the EPA had adopted a regulation clarifying that 
ESA § 7 only applies to discretionary agency action.  Plus, 
the agency action at issue in Tennessee Valley Authority, 
“while expensive, was also discretionary.”  Id. at 670.  Thus, 
since Home Builders, application of ESA § 7(a)(2) hinges on 
the agency’s discretion.  And Haaland leaves no doubt that 
this framework applies that framework to contractual 
language. 

The majority argues that Haaland is distinguishable 
because the agency action is different; in Haaland the action 
was Reclamation’s “execution of the renewed settlement 
contracts” and here, the action is to calculate the sums to be 
released.  Maj. Op. at 30–33.  That is a distinction without a 
difference.  Just as in Haaland, Reclamation “entered into a 
legally binding agreement,” namely, the “executed 
contract[s.]”  102 F.4th at 1074.  Therefore, Federal 
Appellees need to show agency discretion independent of 
legal unavailability in its calculation of who is to receive 
what amount of water.  See id. at 1076 (finding contractual 
provisions do not “give Reclamation discretion to take 
measures that would inure to the benefit” of the protected 
species (emphases added)).  Just like in Haaland, “whether 
the Bureau of Reclamation [has] a discretionary duty . . . 
necessarily turn[s] on the terms of [these] contracts.”  Maj. 
Op. at 31.  And just as in Haaland, the majority “fails to 
explain how such compliance with mandatory legal 
obligations can be a source of discretion.”  102 F.4th at 1076 
n.12.   
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The majority casts Haaland as irrelevant because “there 
was no dispute that Section 7(a)(2) of the ESA applied to the 
Bureau of Reclamation’s operation of the Central Valley 
Project.”  Maj. Op. at 33.  It suggests that we rejected the 
plaintiff’s claims in Haaland “because we determined on the 
merits that FWS’s consultation on the renewal of the 
Settlement Contracts considered the full scope of the 
proposed action.”  Id. (quotation omitted).  What the 
majority neglects to recognize is that this language comes 
from Haaland’s discussion of the plaintiff’s APA claim, not 
its ESA claim.  We rejected the ESA claim in Haaland 
because “the renewed Settlement Contracts [did] not give 
Reclamation the discretion to take measures that would 
benefit the” endangered species.  102 F.4th at 1077.  The 
majority’s suggested difference is unrelated to the question 
Haaland demands we answer (and which the majority thinks 
has no relevance here):  whether the legally enforceable 
contracts give Reclamation discretion.  See id. at 1074.  
Whether ESA § 7 is implicated at the contract renewal phase 
provides no guidance on whether § 7 is implicated under 
extant operative contracts.  

The majority contends that “nothing in Haaland suggests 
that Section 7(a)(2) of the ESA does not apply to the 
Klamath Project.”  Maj. Op. at 34.  But Haaland does 
suggest that “we must determine whether Reclamation 
retained some discretion to take measures that would inure 
to the benefit of a protected species,” before deciding 
whether § 7’s requirements apply based on case law pre-
dating Home Builders.  102 F.4th at 1074.  And the majority 
fails to conduct that analysis. 
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II  

The majority argues that “[t]here is no issue of contract 
interpretation here.”  Maj. Op. at 33.  But as even the dissent 
noted in Haaland, “[w]e look to the terms of the contract to 
determine whether the agency retains the power under the 
contract to impose measures to protect the species in 
question.”  102 F.4th at 1082 (Gould, J., concurring in part 
and dissenting in part) (cleaned up).  And these contracts do 
not provide the agency discretion. 

A 

The primary argument is that contractual provisions 
disclaiming liability during shortages give Reclamation 
discretion to act for the benefit of the suckers and salmon.  
These are best described as force majeure clauses.  See 
Haaland, 102 F.4th at 1075.  For instance, KID’s 1954 
contract explains that “[o]n account of drought or other 
causes, there may occur at times a shortage in the quantity of 
water available in Project reservoirs.”  In that circumstance, 
“in  no event shall any liability accrue against the United 
States.”  Tulelake Immigration District’s (TID) 1956 
contract contains the same shortage provision to KID’s.  So 
too with the later-entered Warren Act contracts, which all 
disclaim liability for water shortages caused by drought or 
any “other cause.” 

These clauses, it is argued, trigger the ESA because they 
grant discretion to limit water-flow in the event of “legal 
unavailability.”  These provisions likely do disclaim liability 
for legal unavailability.  See O’Neill, 50 F.3d at 684.  But our 
precedent forecloses that disclaimers of liability based on 
shortages are sources of discretion. 
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In Haaland, 102 F.4th at 1075, we rejected this exact 
argument.  We concluded that two materially identical 
contractual provisions did not create discretionary authority 
triggering review under ESA § 7(a)(2).  First, “if there is a 
shortage of Project Water because of actions taken by the 
Contracting Officer to meet legal obligations,” then “no 
liability shall accrue against the United States.”  Id.  And 
second, “[t]he United States assumes no 
responsibility . . . for or on account of . . . [a]ny 
damage . . . caused by a shortage of water” due to “errors in 
operation, drought, or unavoidable causes.”  Id. at 1076 
(cleaned up). 

We held that those provisions do “not give Reclamation 
discretion to alter the Settlement Contract to benefit a listed 
species.” Id. at 1075. Instead, they address circumstances in 
which, because of an unavoidable shortage, Reclamation has 
“no discretion to act” at all.  Id. at 1076. 

As we explained, these provisions were “force majeure” 
clauses “that limit[] Reclamation’s liability for damages in 
the event legal obligations are imposed on Reclamation that 
require it to breach the Settlement Contracts by reducing the 
diversion of water.”  Id.  “[N]othing about” similar 
“provision[s] require[] the Bureau [of Reclamation] to take 
actions to protect” endangered species.  Jewell I, 749 F.3d at 
783; see also Haaland, 102 F.4th at 1075–76 (discussing the 
“similar shortage provision[s]” from Jewell I, 749 F.3d at 
783).  These provisions are “permissive” and “merely 
absolve the United States of liability if there is a water 
shortage.”  Haaland, 102 F.4th at 1075–76 (quoting Jewell 
I, 749 F.3d at 783).  Under that same reasoning, these 
provisions do not provide Federal Appellees discretionary 
authority. 
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Nor does the majority’s discussion of O’Neill support the 
proposition that these force majeure clauses give 
Reclamation discretion to act on behalf of the suckers and 
salmon.  There is no friction between Haaland and O’Neill.  
In O’Neill, we answered whether a water service contract 
provision “which absolves the government of liability for 
water shortages due to drought or ‘any other causes,’ excuses 
the government from supplying the full contractual amount.”  
50 F.3d at 682.  We held that “the contract’s liability 
limitation is unambiguous and that an unavailability of water 
resulting from the mandates of valid legislation constitutes a 
shortage by reason of ‘any other causes.’”  Id. at 684. 

Our decision in Haaland did not disturb O’Neill’s 
conclusion—we agreed that the government faces no 
liability under similar terms when there is a shortage because 
of legal unavailability.  And Haaland confirms that the 
limitation-of-liability clauses do not grant discretion 
sufficient to trigger the ESA. 

The O’Neill court construed the contracts before it.  We 
did not answer “whether the district court should have 
decided if environmental statutes did, in fact, mandate the 
reduction in water.”  Id. at 682; see also id. at 687–89 (it was 
not an abuse of discretion to “decline[] to evaluate the merits 
of the Bureau’s compliance with ESA”).1  Unlike O’Neill, 
we are tasked with answering the merits of ESA obligations.  
And the lack of liability for compliance with environmental 

 
1  Even if O’Neill had addressed the merits of the environmental claims 
when the district court did not, it would be distinguishable because the 
Central Valley Project Improvement Act was amended in 1992 to 
“elevate[] ‘mitigation, protection, and restoration of fish and wildlife’ to 
Project purposes on par with irrigation.”  San Luis & Delta-Mendota 
Water Auth. v. United States, 672 F.3d 676, 683 (9th Cir. 2012) 
(quotation omitted). 
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law does not equate to discretion sufficient to trigger ESA 
obligations. 

The majority’s discussion of these contracts does all it 
can to distinguish them from those in Haaland except look 
at the text of the contracts.  Maj. Op. at 34–37.  In Haaland, 
we held that contracts which provided that “if there is a 
shortage of Project Water because of actions taken by the 
Contracting Officer to meet legal obligations,” then “no 
liability shall accrue against the United States” did “not give 
Reclamation discretion to alter the Settlement Contract to 
benefit a listed species.”  102 F.4th at 1075.  Compare that 
with the language of these contracts, which provide that if 
there is “a shortage in the quantity of water available in 
Project reservoirs,” then, “in no event shall any liability 
accrue against the United States.”  The contract provisions 
mirror those in Haaland.  The majority’s failure to address 
the striking similarities between these contracts’ plain text, 
while coming to a different conclusion than Haaland, 
undermines our precedent.         

B 

Beyond those with force majeure clauses, the other 
contracts fare little better.  For example, Klamath Water 
Users Association highlights Reclamation’s contract with 
the Van Brimmer Ditch Company.  Even the majority 
recognizes this contract triggers non-discretionary duties.  
Maj. Op. at 35 n.6.  Likewise, the Klamath Basin Irrigation 
District’s Warren Act contract does not provide discretion 
when it allows Reclamation to “apportion the available 
surplus water supply among the District and others entitled, 
under existing and future contracts . . . to receive water from 
the Klamath Project.”  All that provision means is that, if 
there is a shortage, Reclamation can use available surplus 
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according to other contracts.  It grants no discretion 
sufficient to trigger the ESA. 

As for the equitable issue in the Klamath Drainage 
District contract, the Secretary still has no discretion to act 
in a way that would “inure to the benefit” of the suckers or 
salmon.  Haaland, 102 F.4th at 1074.  All the water prorated 
in times of shortage “shall” be prorated “between the district 
and others supplied therefrom.”  The Secretary can decide 
how to release the water, but the water releases must still 
only go to those supplied.  No one could suggest that the 
suckers and salmon are “supplied therefrom” as 
contemplated by the contract.  So the Secretary has no 
discretion under this provision to release water for the 
benefit of the suckers and salmon.  The same is true for the 
1956 TID agreement, which provides that “[i]n the event [of] 
a shortage of water” from the Klamath Project “as a result of 
drought or other unavoidable causes,” the United States 
“may apportion the available supply” among those in TID or 
with equal priority rights.  That apportionment between TID 
or those with equal priority rights is not discretionary in a 
way that would “inure to the benefit” of the suckers or 
salmon.  Haaland, 102 F.4th at 1074. 

The closest call on this issue are Reclamation’s contracts 
with homesteaders.  Federal Appellees explain that 
Reclamation’s initial contracts with KID and TID started as 
“‘Form A’ agreements for homesteaders” which require that 
“in times of ‘shortage,’ Reclamation would furnish an 
‘equitable proportionate share’ of available water.”  But 
Form A is not in the record.  Instead, the parties point to a 
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case from the Federal Court of Claims, which purports to 
quote Form A:  

The quantity of water to be furnished 
hereunder shall be that quantity which may 
be applied beneficially in accordance with 
good usage in the irrigation of the land 
described in paragraph 2: Provided, That in 
case of a shortage at any time the amount to 
be furnished shall be an equitable 
proportionate share, as nearly as practical 
operations will permit, of the water actually 
available at the time for all of the area being 
watered from the same source of supply, such 
proportionate share to be determined by the 
project manager.  

Id. (second emphasis added).  

Even if we accept that this language is in Form A, it is 
unclear whether these contracts are current or enforceable.  
According to Federal Appellees, “Form A” is 
“supplement[ed]” by later agreements, including 
Reclamation’s 1954 contracts (discussed above) with the 
Irrigation Districts.  But Federal Appellees do not specify if 
the Form A agreements were incorporated into 
Reclamation’s later contracts.  And the Court of Federal 
Claims has concluded that the Form A agreements were 
“supplanted” by later contracts.  Baley v. United States, 134 
Fed. Cl. 619, 629 (2017), aff’d, 942 F.3d 1312 (Fed. Cir. 
2019). 

All this to say, whether the equitable language identified 
by Federal Appellees in Form A from Baley is current or 
enforceable is unclear.  Accordingly, we should have, at 
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most, remanded to the district court to determine whether 
Form A is enforceable, what any current terms of Form A 
may be, whether Form A may affect Reclamation’s other 
contracts, and whether Form A gives Reclamation discretion 
that implicates the ESA.      

In the end, the majority has not shown that Reclamation 
“retains some discretion to take action for the benefit of a 
protected species.”  Jewell I, 749 F.3d at 784 (cleaned up).  
Thus, ESA § 7 obligations are not triggered by these 
contractual obligations, and we should have remanded if 
uncertain. 

III  

Under Home Builders and Haaland, the generalized 
holding in Patterson that the ESA applies to the Klamath 
Project is no longer good law.  Under the proper legal 
analysis, no statutory provision or contract provides agency 
discretion sufficient to trigger the ESA.  Because the 
majority misreads our precedent, I respectfully dissent.  
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I. Federal Rule of Appellate Procedure 40 Statement 

Rehearing en banc is warranted because the panel decision conflicts with the 

U.S. Supreme Court decision National Association of Home Builders v. Defenders 

of Wildlife, 551 U.S. 644 (2007) (Home Builders).  Rehearing en banc is also 

�Z�D�U�U�D�Q�W�H�G���E�H�F�D�X�V�H���W�K�H���S�D�Q�H�O���G�H�F�L�V�L�R�Q���F�R�Q�I�O�L�F�W�V���Z�L�W�K���W�K�L�V���&�R�X�U�W�¶�V���S�U�H�F�H�G�H�Q�W���L�Q��

Natural Resources Defense Council v. Haaland, 102 F.4th 1045 (9th Cir. 2024) 

(Haaland), issued after the briefing concluded in this case.  

�7�K�H���S�D�Q�H�O���G�H�F�L�V�L�R�Q�����L�V�V�X�H�G���R�Y�H�U���-�X�G�J�H���1�H�O�V�R�Q�¶�V���G�L�V�V�H�Q�W�����H�O�H�Y�D�W�H�V���W�K�H���E�U�R�D�G��

language in Klamath Water Users Protective Association v. Patterson, 204 F.3d 

1206 (9th Cir. 1999) (Patterson), above more recent, controlling precedents while 

purporting to distinguish Home Builders and Haaland on untenable grounds.  What 

is left is an unworkable legal framework in the Ninth Circuit to determine a 

threshold legal question in cases under the Endangered Species Act (ESA): what is 

nondiscretionary agency action to which Section 7(a)(2) of the ESA 

(Section 7(a)(2)) does not apply?  

As the dissent explains, in Home Builders, �W�K�H���6�X�S�U�H�P�H���&�R�X�U�W���³�D�G�R�S�W�H�G���D��

new legal framework to determine whether the ESA applies to agency action.�´����

Slip op. at 43 (Nelson, J., dissenting).  The Ninth Circuit, applying Home Builders, 

held that Section 7(a)(2) �D�S�S�O�L�H�V���W�R���D�J�H�Q�F�\���D�F�W�L�R�Q���³�V�R���O�R�Q�J���D�V���D���I�H�G�H�U�D�O���D�J�H�Q�F�\��

�U�H�W�D�L�Q�V���µ�V�R�P�H���G�L�V�F�U�H�W�L�R�Q�¶���W�R���W�D�N�H���D�F�W�L�R�Q���I�R�U���W�K�H���E�H�Q�H�I�L�W���R�I���D���S�U�R�W�H�F�W�H�G���V�S�H�F�L�H�V.�´�� Nat. 
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Res. Def. Council v. Jewell, 749 F.3d 776, 784 (9th Cir. 2014) (NRDC v. Jewell) 

(quotation marks �R�P�L�W�W�H�G���������³�7�K�H���D�J�H�Q�F�\���O�D�F�N�V���G�L�V�F�U�H�W�L�R�Q���R�Q�O�\���L�I��another legal 

obligation makes it impossible for the agency to exercise discretion for the 

�S�U�R�W�H�F�W�H�G���V�S�H�F�L�H�V�¶���E�H�Q�H�I�L�W���´����Id. (emphasis added) (citation omitted).  

Haaland �W�K�H�Q���³�F�O�D�U�L�I�L�H�G���K�R�Z���Z�H���D�U�H���W�R���D�S�S�U�R�D�F�K���W�K�L�V���D�Q�D�O�\�V�L�V�´���Z�K�H�Q���W�K�H��

nondiscretionary agency action at issue is the implementation of an executed 

contract.  Slip op. at 42 (Nelson, J., dissenting), Dkt No. 156-1�������³�>�2�@�Q�F�H���W�K�H��

agency has entered into a legally binding agreement, it has such discretion only to 

�W�K�H���H�[�W�H�Q�W���S�H�U�P�L�W�W�H�G���E�\���W�K�H���D�J�U�H�H�P�H�Q�W�¶�V���W�H�U�P�V���´����Haaland, 102 F.4th at 1074.   

Applying this framework, this Court in Haaland held that a contract 

provision disclaiming liability based on water shortages are not sources of 

discretion.  102 F.4th at 1075-76.  Yet, when considering the same legal 

question�² whether the U.S. Bureau of Reclamation (Reclamation) retained 

discretion under contract terms�² and materially identical contract language, the 

panel majority reached the opposite conclusion and refused to follow Haaland.   

Based on Haaland and other recent precedents, in 2025, the United States 

recognized the need to update its legal position on how the ESA applies to 

Klamath Project operations and specifically whether its contractual obligations are 

nondiscretionary after Haaland.  The updated guidance reached the same 

conclusions as the dissent: that Reclamation did not retain discretionary authority 
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in its executed contracts to take actions that could benefit listed species.  Mot. to 

Dismiss, Ex. B, at 4-6, Dkt. No. 142.   

Based on the updated guidance, the United States and Klamath Water Users 

Association (KWUA) moved to dismiss these appeals as moot.  Mots. to Dismiss, 

Dkt. Nos. 142, 145.  The panel denied the motions to dismiss, finding a decision 

�Z�R�X�O�G���³�S�U�R�Y�L�G�H���P�H�D�Q�L�Q�J�I�X�O���U�H�O�L�H�I���E�\���D�I�I�H�F�W�L�Q�J���K�R�Z���> ] scarce water will be 

allocated . . . regardless of any new position that Federal Appellees take regarding 

the application of the ESA . . . .�´����Order 4, Dkt. No. 153.  The parties have not had 

an opportunity to brief this Court on the important ESA issues in this case since the 

updated guidance was issued.  

�5�H�K�H�D�U�L�Q�J���L�V���Q�H�F�H�V�V�D�U�\���W�R���H�Q�V�X�U�H���W�K�H���X�Q�L�I�R�U�P�L�W�\���R�I���W�K�L�V���&�R�X�U�W�¶�V���G�H�F�L�V�L�R�Q�V that 

apply to all ESA cases and correct the irreconcilable outcomes between the rules 

announced in Home Builders, Haaland, and the other prior Ninth Circuit cases on 

which Haaland is based, and the rule announced by the panel decision based on 

Patterson.  

II.  Issues for Rehearing 

1. Whether the panel decision conflicts with the U.S. �6�X�S�U�H�P�H���&�R�X�U�W�¶�V��

precedent in Home Builders by interpreting Home Builders to provide for a 

�³�Q�D�U�U�R�Z���H�[�F�H�S�W�L�R�Q�´���W�K�D�W���D�S�S�O�L�H�V���R�Q�O�\���Z�K�H�Q���D�Q�R�W�K�H�U��statutory mandate makes it 

impossible for an agency to comply with Section 7(a)(2)?  
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2. Whether the panel decision reaffirming Patterson�¶�V���E�U�R�D�G���O�D�Q�J�X�D�J�H��

that Klamath Project operations are subject to Section 7(a)(2) conflicts with the 

U.S. �6�X�S�U�H�P�H���&�R�X�U�W�¶�V���S�U�H�F�H�G�H�Q�W���L�Q��Home Builders?  

3. Whether the panel�¶�V��ruling that it is unnecessary to interpret the terms 

�R�I���5�H�F�O�D�P�D�W�L�R�Q�¶�V���F�R�Q�W�U�D�F�W�V���W�R���G�H�W�H�U�P�L�Q�H���Z�K�H�W�K�H�U��Section 7(a)(2) applies to 

�5�H�F�O�D�P�D�W�L�R�Q�¶�V���R�S�H�U�D�W�L�R�Q���D�Q�G���V�X�S�H�U�Y�L�V�L�R�Q���R�I���W�K�H���3�U�R�M�H�F�W���W�R���G�H�O�L�Y�H�U���Z�D�W�H�U���W�R���L�W�V��

irrigation contractors conflicts with the legal standard and analysis announced in 

Haaland?  

III.  Background 

The Klamath Reclamation Project stores, diverts, and delivers irrigation 

water for approximately 200,000 acres of farmland, as well as two prized national 

wildlife refuges.  Agriculture is the cornerstone of the Klamath Basin community, 

supporting family farms, farm employees, agriculture support businesses, food 

production, and main street. 

Reclamation owns and operates Link River Dam, which stores and releases 

water in Upper Klamath Lake in Oregon.  Two endangered sucker species inhabit 

Upper Klamath Lake, and threatened coho salmon inhabit the downstream Lower 

Klamath River in California.  Reclamation owns certain works that divert and 

deliver water to farms, but all of the diversion and delivery system is operated by 

non-federal parties.  
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After authorization of the Project in 1905, Reclamation entered into 

contracts providing the terms and conditions of water delivery.  With one 

exception, all relevant contracts require the contractor to repay an allocated share 

of the cost of construction of Project works and ongoing operation and 

maintenance.  The United States agreed in the contracts to store, divert, and deliver 

water to the contractors. 

Initially, these contracts were between Reclamation and individual 

landowners but, over time, Reclamation contracted with irrigation districts and 

water distribution entities as they were formed.  Although there are nearly 

200 contracts, approximately 80% of the irrigated acres in the Project that use 

Upper Klamath Lake and Klamath River water are served under contract with 

�V�H�Y�H�Q���G�L�V�W�U�L�F�W�V�����W�K�H���W�H�U�P�V���R�I���Z�K�L�F�K���D�U�H���G�H�V�F�U�L�E�H�G���L�Q���G�H�W�D�L�O���L�Q���.�:�8�$�¶�V���R�S�H�Q�L�Q�J��

brief.  KWUA Br. 37-51, Dkt. No. 20.  �7�H�U�P�V���L�Q�F�O�X�G�H�G���L�Q���W�K�R�V�H���G�L�V�W�U�L�F�W�V�¶���F�R�Q�W�U�D�F�W�V��

are representative of Project contracts as a whole.  6-KWUA_ER-1312.  All of the 

�3�U�R�M�H�F�W���F�R�Q�W�U�D�F�W�V���D�U�H���L�Q���W�K�H���G�L�V�W�U�L�F�W���F�R�X�U�W�¶�V���U�H�F�R�U�G���D�Q�G���L�Q���.�:�8�$�¶�V���H�[�F�H�U�S�W�V���R�I��

record, and many have identical terms. 

This case has a complicated procedural history, most of which is recited in 

the panel decision.  Slip op. at 17-20.  In 2021, the Oregon Water Resources 

Department (OWRD) issued an order prohibiting Reclamation from releasing 

water stored in Upper Klamath Lake to the Klamath River for instream ESA 
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purposes.  The United States challenged the order in district court, arguing that the 

ESA preempts the Oregon state laws which OWRD attempted to enforce by 

issuing the order.  KWUA counterclaimed against the United States, seeking 

declaratory relief regarding the scope of Section 7(a)(2) as it applies to the storage, 

diversion, and delivery of water for irrigation from the Project.  

7-KWUA_ER-1719-22. 

The core issue is what does Section 7(a)(2) require with respect to Klamath 

Project operations, which involves multiple actions, by multiple federal and non-

federal parties, under contracts executed decades ago.  The district court did not 

answer this question, which requires careful analysis of what actions are and are 

not discretionary.  Instead, the district court found that Reclamation has broad 

discretion to allocate water among competing uses, including instream uses in the 

Klamath River to support threatened coho salmon.  1-KWUA_ER-0010-43.  

�7�K�H���S�D�Q�H�O���G�H�F�L�V�L�R�Q���D�I�I�L�U�P�H�G���W�K�H���G�L�V�W�U�L�F�W���F�R�X�U�W�¶�V��judgment.  The panel 

decision found that a broad statement in Patterson �W�K�D�W���³�W�K�H���(�6�$���J�H�Q�H�U�D�O�O�\���D�S�S�O�L�H�V��

�W�R�´���5�H�F�O�D�P�D�W�L�R�Q�¶�V���R�S�H�U�D�W�L�R�Q���R�I���/�L�Q�N���5�L�Y�H�U���'�D�P is controlling precedent.  Slip op. 

at 23-26.  The panel decision also found that nothing in Home Builders or Haaland 

affects the holding from Patterson that the ESA applies to the Klamath Project.  Id. 

at 26-29.   
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In his dissenting opinion, Judge Nelson explained that declaring that 

Reclamation must comply with the ESA when operating the Klamath Reclamation 

Project is a truism.  Slip op. at 42 (Nelson, J., dissenting).  It does not address the 

legal framework adopted in Home Builders and further defined in Haaland to 

�H�Y�D�O�X�D�W�H���Z�K�H�W�K�H�U���5�H�F�O�D�P�D�W�L�R�Q�¶�V���F�R�Q�W�U�D�F�W�X�D�O���R�E�O�L�J�D�W�L�R�Q�V���D�U�H���Q�R�Q�G�L�V�F�U�H�W�L�R�Q�D�U�\��

agency actions to which Section 7(a)(2) does not apply.  Id. at 42-43.  After 

reviewing the contract terms as Home Builders and Haaland require, Judge Nelson 

concluded that no statutory provision or contract provides Reclamation with 

discretion sufficient to trigger the ESA.  Id. at 49-55.  

IV.  Argument 

The panel opinion misstates the law on Section 7(a)(2) after the Supreme 

�&�R�X�U�W�¶�V���G�H�F�L�V�L�R�Q���L�Q��Home Builders �D�Q�G���W�K�H���1�L�Q�W�K���&�L�U�F�X�L�W�¶�V���F�D�V�H�V���W�K�D�W���I�R�O�O�R�Z�H�G���D�Q�G��

applied Home Builders.  Rehearing is also necessary because the panel opinion 

conflicts with Ninth Circuit precedent that contractual obligations can be the basis 

of nondiscretionary agency action if the agency does not retain discretion to act for 

the benefit of listed species.  Given the impact that the ESA has on major 

infrastructure and water supply projects in the western United States, this Circuit 

must provide clear guidance on the scope of Section 7(a)(2) to district courts, 

federal agencies, and project proponents.   
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A. The �3�D�Q�H�O�¶�V Ruling Directly Conflicts with the Legal Framework 
Adopted by the Supreme Court in Home Builders and Previously 
Applied in Ninth Circuit Cases to Evaluate Agency Discretion 
Under Section 7(a)(2) 

The panel decision conflicts with Home Builders in two significant ways.  

�)�L�U�V�W�����L�W���P�L�V�V�W�D�W�H�V���W�K�H���O�H�J�D�O���V�W�D�Q�G�D�U�G�����L�Q�V�W�H�D�G���R�I���K�H�H�G�L�Q�J���W�K�H���³�Q�H�Z���O�H�J�D�O���I�U�D�P�H�Z�R�U�N���´��

as the dissent rightly recognizes, slip op. at 43, the majority attempts to reformulate 

Home Builders �L�Q�W�R���D���³�Q�D�U�U�R�Z���H�[�F�H�S�W�L�R�Q�´���W�K�D�W���U�H�T�X�L�U�H�V���D�Q���L�Q�F�R�P�S�D�W�L�E�O�H��statutory 

mandate, see slip op. at 27.  But this Circuit has already recognized that other 

�³�O�H�J�D�O���R�E�O�L�J�D�W�L�R�Q�V���´���L�Q�F�O�X�G�L�Q�J���F�R�Q�W�U�D�F�W�X�D�O���R�E�O�L�J�D�W�L�R�Q�V�����F�D�Q���E�H���W�K�H���U�H�D�V�R�Q���D�Q���D�J�H�Q�F�\��

lacks discretion to act for the benefit of listed species under the ESA.   

Second, the panel majority �V�W�D�W�H�V���W�K�D�W���³Patterson continues to govern the 

ESA�¶�V applicability to the Klamath Project,�  ́and there is �³�Q�R���U�H�D�V�R�Q���W�R���G�H�Y�L�D�W�H��

�I�U�R�P���W�K�D�W���K�R�O�G�L�Q�J���´����Slip op. at 24.  Patterson�¶�V���E�U�R�D�G���O�D�Q�J�X�D�J�H���R�Q���W�K�H���D�S�S�O�L�F�D�E�L�O�L�W�\��

of the ESA cannot be squared with the Home Builders framework, and the 

reference to Patterson as good law conflicts with controlling Supreme Court 

precedent.  

1. The Panel Decision Improperly Formulated Home Builders 
Into a Narrow Exception that Requires a Conflicting 
Statutory Mandate 

The panel decision restated the Home Builders precedent as confirming that 

�W�K�H�U�H���L�V���D���³�E�D�V�H�O�L�Q�H���D�V�V�X�P�S�W�L�R�Q���� . . that Section 7(a)(2) �D�S�S�O�L�H�V���W�R���D�Q���µ�D�J�H�Q�F�\��

action[,]�¶ �´���E�X�W���W�K�D�W���W�K�H�U�H���L�V���D���³�Q�D�U�U�R�Z���H�[�F�H�S�W�L�R�Q���W�R���W�K�L�V���U�X�O�H���´����Slip op. at 27.  The 
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�S�D�Q�H�O���P�D�M�R�U�L�W�\���I�R�U�P�X�O�D�W�H�G���W�K�H���³�Q�D�U�U�R�Z���H�[�F�H�S�W�L�R�Q�´���W�R��require a statutory mandate: 

�³�:�K�H�Q���D�Q�R�W�K�H�U���I�H�G�H�U�D�O��statute mandates an action that cannot be harmonized with 

the consultation requirement in Section 7(a)(2) of the ESA, then the federal agency 

has no discretion to consider the protection of the listed species in carrying out the 

other incompatible statutory �P�D�Q�G�D�W�H���´����Id. (emphasis in original) (citing Home 

Builders, 551 U.S. at 666, 673).   

That reading of Home Builders is manifestly incorrect.  The Court in Home 

Builders held that the federal regulation interpreting Section 7(a)(2) to apply only 

to �³�D�F�W�L�R�Q�V���L�Q���Z�K�L�F�K���W�K�H�U�H���L�V���G�L�V�F�U�H�W�L�R�Q�D�U�\���)�H�G�H�U�D�O���L�Q�Y�R�O�Y�H�P�H�Q�W���R�U���F�R�Q�W�U�R�O[,]�´��

50 C.F.R. § 402.03, is a reasonable interpretation that reconciles the conflict 

between Section �����D���������¶�V���U�H�T�X�L�U�H�P�H�Q�W���Q�R�W���W�R���M�H�R�S�D�U�G�L�]�H���O�L�V�W�H�G���V�S�H�F�L�H�V���D�Q�G���W�K�H��

�³many mandatory agency directives whose operation it would implicitly abrogate 

�R�U���U�H�S�H�D�O���L�I���L�W���Z�H�U�H���F�R�Q�V�W�U�X�H�G���D�V���E�U�R�D�G�O�\���D�V���W�K�H���1�L�Q�W�K���&�L�U�F�X�L�W���G�L�G���E�H�O�R�Z���´1  Home 

Builders, 551 U.S. at 664-69 (emphasis added).  That regulatory interpretation 

 
1 Home Builders reversed the Ninth Circuit decision in Defenders of Wildlife v. 
U.S. Environmental Protection Agency, 420 F.3d 946 (9th Cir. 2005) (Defenders).  
In Defenders, the Ninth Circuit held that the Section �����D�����������R�E�O�L�J�D�W�L�R�Q���³�L�V���D�Q��
�R�E�O�L�J�D�W�L�R�Q���L�Q���D�G�G�L�W�L�R�Q���W�R���W�K�R�V�H���F�U�H�D�W�H�G���E�\���W�K�H���D�J�H�Q�F�L�H�V�¶���R�Z�Q���J�R�Y�H�U�Q�L�Q�J���V�W�D�W�X�W�H�´���D�Q�G��
�W�K�D�W���W�K�H���U�H�J�X�O�D�W�L�R�Q���R�Q���³�G�L�V�F�U�H�W�L�R�Q�D�U�\���)�H�G�H�U�D�O���L�Q�Y�R�O�Y�H�P�H�Q�W���R�U���F�R�Q�W�U�R�O�´���Z�D�V���S�U�R�S�H�U�O�\��
�L�Q�W�H�U�S�U�H�W�H�G���W�R���E�H���³�F�R�W�H�U�P�L�Q�R�X�V�´���Z�L�W�K���W�K�H���V�W�D�W�X�W�R�U�\���O�D�Q�J�X�D�J�H���R�Q���D�F�W�L�R�Q�V���³�D�X�W�K�R�U�L�]�H�G����
�I�X�Q�G�H�G�����R�U���F�D�U�U�L�H�G���R�X�W�´���E�\���D���I�H�G�H�U�D�O���D�J�H�Q�F�\������Id. at 964-67, 970.  The Ninth Circuit 
denied rehearing and rehearing en banc, with six judges dissenting from the denial 
of rehearing en banc.  Defs. of Wildlife v. U.S. Env�¶t Prot. Agency, 450 F.3d 394 
(9th Cir. 2006).   
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�³�K�D�U�P�R�Q�L�]�H�>d�@�´���W�K�H���W�Z�R���F�R�P�S�H�W�L�Q�J �V�W�D�W�X�W�H�V���L�Q���W�K�D�W���F�D�V�H���³�E�\���D�S�S�O�\�L�Q�J��

[Section] �����D�����������W�R���J�X�L�G�H���D�J�H�Q�F�L�H�V�¶���H�[�L�V�W�L�Q�J���G�L�V�F�U�H�W�L�R�Q�D�U�\���D�X�W�K�R�U�L�W�\�����E�X�W���Q�R�W��

�U�H�D�G�L�Q�J���L�W���W�R���R�Y�H�U�U�L�G�H���H�[�S�U�H�V�V���V�W�D�W�X�W�R�U�\���P�D�Q�G�D�W�H�V���´����Id. at 666.  

�³�$�V���W�K�H���P�D�Q�G�D�W�R�U�\���O�D�Q�J�X�D�J�H���R�I��[Section] 402(b) [of the Clean Water Act] 

illustrates, not every action authorized, funded, or carried out by a federal agency 

�L�V���D���S�U�R�G�X�F�W���R�I���W�K�D�W���D�J�H�Q�F�\�¶�V���G�L�V�F�U�H�W�L�R�Q���´����Home Builders, 551 U.S. at 668.  And the 

nondiscretionary obligation competing with Section 7(a)(2) need not be an 

�³�L�Q�F�R�Q�V�L�V�W�H�Q�W�´���V�W�D�W�X�W�R�U�\���R�E�O�L�J�D�W�L�R�Q������See slip op. at 27-28.  �$�Q�\���³�P�D�Q�G�D�W�R�U�\���D�J�H�Q�F�\��

�G�L�U�H�F�W�L�Y�H�´���K�D�V���W�K�H���V�D�P�H���H�I�I�H�F�W���L�Q���H�O�L�P�L�Q�D�W�L�Q�J���D�J�H�Q�F�\���G�L�V�F�U�H�W�L�R�Q���� See Home 

Builders, 551 U.S. at 666. 

Accordingly, when this Court, sitting en banc, considered the impact of 

Home Builders on its ESA jurisprudence in NRDC v. Jewell, it held that 

�³Section �����D���������¶�V consultation requirement is triggered so long as a federal agency 

�U�H�W�D�L�Q�V���µ�V�R�P�H���G�L�V�F�U�H�W�L�R�Q�¶���W�R���W�D�N�H���D�F�W�L�R�Q���I�R�U���W�K�H���E�H�Q�H�I�L�W���R�I���D���S�U�R�W�H�F�W�H�G���V�S�H�F�L�H�V���´  

749 F.3d at 784 (citing multiple Ninth Circuit cases).  But t�K�H���³�D�J�H�Q�F�\���O�D�F�N�V��

discretion�´���Z�K�H�Q�H�Y�H�U���³another legal obligation makes it impossible for the agency 

�W�R���H�[�H�U�F�L�V�H���G�L�V�F�U�H�W�L�R�Q���I�R�U���W�K�H���S�U�R�W�H�F�W�H�G���V�S�H�F�L�H�V�¶���E�H�Q�H�I�L�W���´����Id. (emphasis added) 

(citation omitted).   

That legal obligation need not derive from a statute.  This Court has long 

�U�H�F�R�J�Q�L�]�H�G���W�K�D�W���D�Q���D�J�H�Q�F�\�¶�V���Q�R�Q�G�L�V�F�U�H�W�L�R�Q�D�U�\���O�H�J�D�O���R�E�O�L�J�D�W�L�R�Q�V���F�D�Q���E�H���U�R�R�W�H�G���L�Q���D��
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contract or a permit.  See �(�Q�Y�¶�W���3�U�R�W�����,�Q�I�R�����&�W�U�����Y�����6�L�P�S�V�R�Q���7�L�P�E�H�U���&�R��, 255 F.3d 

1073, 1079-83 (9th Cir. 2001) (holding that an agency did not retain sufficient 

discretionary control over an incidental take permit issued to a private company to 

compel implementation of measures beyond those required by the permit); Sierra 

Club v. Babbitt, 65 F.3d 1502, 1511-12 (9th Cir. 1995) (Section 7(a)(2) does not 

�³�D�S�S�O�\���W�R���D�Q���D�J�U�H�H�P�H�Q�W���I�L�Q�D�O�L�]�H�G���E�H�I�R�U�H���S�D�V�V�D�J�H���R�I���W�K�H���(�6�$���Z�K�H�U�H���W�K�H���I�H�G�H�U�D�O��

agency currently lacks the discretion to influence the private activity for the benefit 

�R�I���W�K�H���S�U�R�W�H�F�W�H�G���V�S�H�F�L�H�V�´��������This holding was most recently confirmed in Haaland, 

discussed in detail below.  

The majority believed that Home Builders does not apply here �³�E�H�F�D�X�V�H��

there is no statutory mandate in the Reclamation Act that imposes a specific and 

non-�G�L�V�F�U�H�W�L�R�Q�D�U�\���D�F�W�L�R�Q���F�R�Q�I�O�L�F�W�L�Q�J���Z�L�W�K���W�K�H���(�6�$���´����Slip op. at 29.  That ruling 

conflicts with Supreme Court and Ninth Circuit precedent, which does not limit the 

�V�R�X�U�F�H���R�I���D�Q���D�J�H�Q�F�\�¶�V���Q�R�Q�G�L�V�F�U�H�W�L�R�Q�D�U�\���R�E�O�L�J�D�W�L�R�Q�V���W�R���V�W�D�W�X�W�H�V������ 

2. The Panel Decision Erroneously Followed Patterson Despite 
the Intervening and Conflicting Precedents in Home 
Builders and Haaland  

The panel decision heavily relies on this �&�R�X�U�W�¶�V���S�U�H-Home Builders decision 

in Patterson as controlling precedent, stating that Patterson �³�F�R�Q�W�L�Q�X�H�V���W�R���E�L�Q�G���R�X�U��

decision, and we re�D�I�I�L�U�P���W�K�D�W���G�H�F�L�V�L�R�Q���K�H�U�H���´����Slip op. at 25.  The Court in 

Patterson reviewed the declaratory judgment entered in the district court regarding 
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issues of contract law.  The case concerned the respective rights of Reclamation, 

PacifiCorp, and Project irrigators under a 1956 Contract between Reclamation and 

Copco (the predecessor to PacifiCorp) that governed the management of Link 

River Dam.2  Patterson, 204 F.3d at 1209-10.  The declaratory relief addressed 

whether the irrigators had rights as third-party beneficiaries under the contract and 

whether PacifiCorp incurred liability to the irrigators for implementing 

�5�H�F�O�D�P�D�W�L�R�Q�¶�V���G�L�U�H�F�W�L�Y�H�V���U�H�J�D�U�G�L�Q�J���R�S�H�U�D�W�L�R�Q�V������Id. at 1210-13.  As part of that 

analysis, the Court responded to the Project irrigators�¶ argument that PacifiCorp, as 

a private company, did not have a legal duty under the 1956 Contract to operate the 

�'�D�P���W�R���P�H�H�W���5�H�F�O�D�P�D�W�L�R�Q�¶�V���(�6�$���R�E�O�L�J�D�W�L�R�Q�V������Id. at 1213.  The Court stated the 

following:  

Because Reclamation retains authority to manage the Dam, and because 
it remains the owner in fee simple of the Dam, it has responsibilities 
under the ESA as a federal agency.  These responsibilities include 
taking control of the Dam when necessary to meet the requirements of 
the ESA, requirements that override the water rights of the Irrigators.  
Accordingly, we hold that the district court did not err in concluding 
that Reclamation has the authority to direct Dam operations to comply 
with the ESA. 

 
2 The contract has since expired.  Patterson, 204 F.3d at 1209 (noting the 50-year 
term of the Copco contract from 1956 to 2006).  Reclamation now operates Link 
River Dam based on the Klamath Power and Facilities Agreement, and Congress 
has mandated that Reclamation comply with that agreement.  See Klamath Basin 
Water Agreement Support Act of 2024, Pub. L. No. 118-246, 138 Stat. 2933.  
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Id. at 1213.  This passage has been quoted repeatedly in the many cases arising 

from water management in the Klamath Basin.  See slip op. at 25-26.   

�7�K�H���G�L�V�V�H�Q�W���U�L�J�K�W�O�\���U�H�F�R�J�Q�L�]�H�V���W�K�D�W���W�K�H���³�J�H�Q�H�U�D�O���F�R�Q�F�O�X�V�L�R�Q���U�H�D�F�K�H�G���L�Q��

Patterson and relied on by the majority does not account for intervening precedent 

in Home Builders �D�Q�G���L�W�V���S�U�R�J�H�Q�\���´����Slip op. at 45 (Nelson, J., dissenting).  

Regardless of whether the passage is dicta, and especially under the Home Builders 

framework, ownership and control over federal infrastructure is not dispositive of 

the question whether Section 7(a)(2) applies to a federal agency action.  

Contemporary Section 7(a)(2) consultations involve, and by regulation, require 

careful determination �R�I���D�Q���D�J�H�Q�F�\�¶�V���O�H�J�D�O���R�E�O�L�J�D�W�L�R�Q�V���D�Q�G���Z�K�H�W�K�H�U���W�K�H���D�J�H�Q�F�\��

retains discretion to act for the benefit of species.  See 50 C.F.R. § 402.02 (defining 

�³�H�I�I�H�F�W�V���R�I���W�K�H���D�F�W�L�R�Q�´���D�Q�G���³�H�Q�Y�L�U�R�Q�P�H�Q�W�D�O���E�D�V�H�O�L�Q�H�´��; Final Rule, 89 Fed. Reg. 

24,268 (Apr. 5, 2024) (responding to Comment 5 and explaining that the Services 

�³will work closely with the Federal action agency to understand the scope of their 

discretion in a particular case to inform those aspects of a Federal agency activity 

or facility that are a part of the �µenvironmental baseline�¶ �´���D�Q�G��stating that the 

�6�H�U�Y�L�F�H�V���J�H�Q�H�U�D�O�O�\���³�G�H�I�H�U��to the Federal action agency�¶s supported interpretation of 

their authorities for purposes of identifying�´���Q�R�Q�G�L�V�F�U�H�W�L�R�Q�D�U�\���D�F�W�L�Y�L�W�L�H�V������ 

Rather than scrutinize the continued relevance of Patterson, the panel 

decision insulates the broad statements in Patterson from intervening Supreme 
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Court and the Ninth Circuit precedents.  �,�W���D�O�V�R���F�U�H�D�W�H�V���D���X�Q�L�T�X�H���D�Q�G���³�F�R�Q�W�U�R�O�O�L�Q�J��

�O�H�J�D�O���S�U�H�F�H�G�H�Q�W���I�R�U���.�O�D�P�D�W�K���%�D�V�L�Q���O�L�W�L�J�D�W�L�R�Q���´�����7�K�L�V���R�X�W�F�R�P�H���Z�D�U�U�D�Q�W�V���U�H�K�H�D�U�L�Q�J��

en banc to secure and maintain a uniform legal framework for the Circuit.  

B. �7�K�H���1�L�Q�W�K���&�L�U�F�X�L�W�¶�V���3�U�H�F�H�G�H�Q�W���L�Q��Haaland Compels a Careful 
�$�Q�D�O�\�V�L�V���R�I���5�H�F�O�D�P�D�W�L�R�Q�¶�V���&�R�Q�W�U�D�F�W�V���Z�L�W�K���,�U�U�L�J�D�W�L�R�Q���'�L�V�W�U�L�F�W�V���� 

After briefing concluded in this case, this Court issued its decision in 

Haaland.  Haaland considered the question whether an agency retained discretion 

under an executed contract to take measures that would inure to the benefits of the 

species.  102 F.4th at 1074�������³�$�Q���D�J�H�Q�F�\���K�D�V���G�L�V�F�U�H�W�L�R�Q���W�R���E�H�Q�H�I�L�W���O�L�V�W�H�G���V�S�H�F�L�H�V��

where it retains authority to negotiate contract terms . . . But once the agency has 

entered into a legally binding agreement, it has such discretion only to the extent 

�S�H�U�P�L�W�W�H�G���E�\���W�K�H���D�J�U�H�H�P�H�Q�W�¶�V���W�H�U�P�V���´����Id. (citations omitted).  The Court then 

carefully analyzed the six contract provisions under which plaintiffs claimed 

Reclamation had discretion to benefit endangered salmon species.  Id. at 1075.  

�2�Q�H���W�H�U�P���Z�D�V���W�K�H���³�V�K�R�U�W�D�J�H�´���S�U�R�Y�L�V�L�R�Q�����Z�K�L�F�K���S�U�R�Y�L�G�H�G���W�K�D�W���³�Q�R���O�L�D�E�L�O�L�W�\��

�V�K�D�O�O���D�F�F�U�X�H���D�J�D�L�Q�V�W���W�K�H���8�Q�L�W�H�G���6�W�D�W�H�V�´���G�X�H���W�R���D���V�K�R�U�W�D�J�H���R�I���Z�D�W�H�U���³�E�H�F�D�X�V�H���R�I��

�D�F�W�L�R�Q�V���W�D�N�H�Q���E�\���W�K�H���&�R�Q�W�U�D�F�W�L�Q�J���2�I�I�L�F�H�U���W�R���P�H�H�W���O�H�J�D�O���R�E�O�L�J�D�W�L�R�Q�V���´����Haaland, 

102 F.4th at 1075.  The Court in Haaland found that: 

this provision does not give Reclamation discretion to alter the 
Settlement Contract to benefit a listed species.  Rather, this is a force 
majeure clause that limits Reclamation�¶s liability for damages in the 
event legal obligations are imposed on Reclamation that require it to 
breach the Settlement Contracts by reducing the diversion of water . . . 
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The duty to comply with mandatory legal obligations is not a source of 
discretion. 

Id. at 1075-76 (citing Home Builders, 551 U.S. at 669); see also Haaland, 

102 F.4th at 1076 (explaining that a similar liability-�O�L�P�L�W�L�Q�J���S�U�R�Y�L�V�L�R�Q���³does not 

allow Reclamation to alter the amount of water diverted at its discretion�´���������-�X�G�J�H��

Gould, as the dissenting judge in Haaland, disagreed and would have held that the 

liability-limiting provision granted Reclamation the ability to modify the terms of 

the contract.  Id. at 1082-83 (Gould, J., dissenting). 

The Klamath Project contracts contain provisions that closely parallel the 

shortage provision in Haaland.3  Yet, the panel decision here, authored by Judge 

Gould, fixed on Patterson �D�Q�G���I�R�X�Q�G���W�K�D�W���³Haaland�¶�V���K�R�O�G�L�Q�J���W�K�D�W���W�K�H���W�H�U�P�V���R�I���W�K�H��

contracts at issue in that case�´���S�U�H�F�O�X�G�H�G���D�J�H�Q�F�\���G�L�V�F�U�H�W�L�R�Q���³does not bear on the 

question before us today . . . .�´����Slip op. at 37.  Notwithstanding its declaration that 

�³�>�W�@�K�H�U�H���L�V���Q�R���L�V�V�X�H���R�I���F�R�Q�W�U�D�F�W���L�Q�W�H�U�S�U�H�W�D�W�L�R�Q���K�H�U�H���´��slip op. at 33, the majority 

opinion went on to interpret the provisions in the Klamath Project contracts 

 
3 See, e.g., 11-KWUA_ER-2666 ���³On account of drought or other causes, there 
may occur at times a shortage in the quantity of water available in Project 
reservoirs and, while the United States will use all reasonable means to guard 
against such shortage, in no event shall any liability accrue against the United 
States or any of its officers, agents, or employees for any damage, direct or 
indirect, arising therefrom and the payments to the United States provided for 
herein shall not be reduced because of any such shortages�´��; see also 
11-KWUA_ER-2627; 10-KWUA_ER-2488-89; 11-KWUA_ER-2553; 
11-KWUA_ER-2737-38.   
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limiting liability in the event of shortage.  The majority distinguished the outcome 

in Haaland �D�V���³�V�S�H�F�L�I�L�F���W�R���W�K�H���Q�D�W�X�U�H���R�I���W�K�H���F�R�Q�W�U�D�F�W�V�´���L�Q��Haaland.  Id. at 35-36.  

The panel decision conflicts with Ninth Circuit precedent: it refuses to 

follow Haaland �D�Q�G���³�I�D�L�O�V���W�R���J�U�D�S�S�O�H�´���Z�L�W�K���W�K�H���F�R�Q�W�U�D�F�W���W�H�U�P�V������See slip op. at 42 

(Nelson, J., dissenting).  The bases on which the panel decision attempts to 

distinguish Haaland are not persuasive.  For example, the panel majority states that 

Haaland focused on the execution of renewed settlement contracts.  Id. at 30.  

Haaland involved a failure-to-reinitiate claim, that is, a claim that Reclamation 

should have reinitiated consultation as to the implementation of the water contracts 

�L�Q���W�K�D�W���F�D�V�H���³�L�Q���O�L�J�K�W���R�I���Q�H�Z�����S�R�V�W-contract information regarding the ecological 

�H�I�I�H�F�W�V���W�R���W�K�H���&�K�L�Q�R�R�N���V�D�O�P�R�Q���´����Haaland, 102 F.4th at 1062.  And to determine 

�³�Z�K�H�W�K�H�U���5�H�F�O�D�P�D�W�L�R�Q���H�U�U�H�G���E�\���I�D�L�O�L�Q�J���W�R���U�H�L�Q�L�W�L�D�W�H���F�R�Q�V�X�O�W�D�W�L�R�Q���Z�L�W�K���1�0�)�6�����>�W�K�H��

court] must determine whether Reclamation retained some discretion to take 

�P�H�D�V�X�U�H�V���W�K�D�W���Z�R�X�O�G���L�Q�X�U�H���W�R���W�K�H���E�H�Q�H�I�L�W���R�I���D���S�U�R�W�H�F�W�H�G���V�S�H�F�L�H�V���´����Id. at 1074 

(citation modified).  This, of course, is the same question to determine whether 

Section 7(a)(2) applies to the operation of the Klamath Project to deliver water 

�X�Q�G�H�U���5�H�F�O�D�P�D�W�L�R�Q�¶�V���F�R�Q�W�U�D�F�W�V���Z�L�W�K���L�U�U�L�J�D�W�L�R�Q���G�L�V�W�U�L�F�W�V���D�Q�G���Z�D�W�H�U���X�V�H�U�V���� 

When the United States considered this question in the updated guidance for 

the Klamath Project, and reviewed the Klamath Project contract provisions in light 

of the precedent in Haaland, the United States reached the conclusion that it did 
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not retain discretion under the contract terms.  Mot. to Dismiss, Ex. B, at 4-6, Dkt. 

No. 142.  �6�S�H�F�L�I�L�F���W�R���W�K�H���³�V�K�R�U�W�D�J�H�´���S�U�R�Y�L�V�L�R�Q�����W�K�H���8�Q�L�W�H�G���6�W�D�W�H�V���U�H�D�V�R�Q�H�G���L�Q���W�K�H��

�X�S�G�D�W�H�G���J�X�L�G�D�Q�F�H���W�K�D�W���³�W�K�H���.�O�D�P�D�W�K���3�U�R�M�H�F�W���O�L�D�E�L�O�L�W�\���Z�D�L�Y�H�U�V���K�D�Y�H���V�L�P�L�O�D�U���W�H�U�P�V���>�W�R��

the contracts in Haaland] and must, therefore, be read as force majeure clauses 

which do not impart sufficient discretion to allow Reclamation to take action to 

benefit ESA-�O�L�V�W�H�G���V�S�H�F�L�H�V���´����Id. at 5.   

The panel decision fails to conduct the analysis required by Haaland.  

Haaland requires a careful review of the contract terms to consider whether 

Reclamation retained the power in its contracts to implement measures for the 

benefit of protected species, which the United States performed in its updated 

guidance after briefing and argument concluded in this case.  By refusing to 

analyze the relevant contract terms, the panel has created a conflict with Ninth 

Circuit precedent, and the full C�R�X�U�W�¶�V���F�R�Q�V�L�G�H�U�D�W�L�R�Q���L�V���Q�H�F�H�V�V�D�U�\���W�R���P�D�L�Q�W�D�L�Q��

�X�Q�L�I�R�U�P�L�W�\���R�I���W�K�H���&�L�U�F�X�L�W�¶�V���(�6�$���M�X�U�L�V�S�U�X�G�H�Q�F�H���� 

V. Conclusion  

For the reasons set forth above, the Court should grant rehearing en banc. 

Date: August 3, 2025 SOMACH SIMMONS & DUNN, PC 

  s/ Brittany K. Johnson     
Brittany K. Johnson  
Attorneys for Crossclaim-Defendant/ 
Counter-Claimant/Appellant 
KLAMATH WATER USERS ASSOCIATION 
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Footnotes
1 The ACFFOD may be found at https://www.oregon.gov/owrd/programs/WaterRights/Adjudications/KlamathAdj/

KBA_ACFFOD_00001.PDF (last visited Aug. 9, 2022).

2 KID argues that “even if the Tribes are somehow necessary parties to the APA claims seeking to administer the rights
found in the ACFFOD ... the Tribes clearly have no interest in whether KID's procedural due process rights are being
violated.” Thus, KID argues, the district court erred by failing to separately analyze the application of Rule 19 to KID's
procedural due process claim. We disagree. Because the Tribes assert that they have senior water rights, a ruling on KID's
procedural due process claim would necessarily implicate the Tribes' water rights for the same reasons discussed above.

1 The Klamath Irrigation District contends that the Hoopa Valley Tribe has no rights to Klamath River water in Oregon.
That might be so, but that needed to be litigated in another water-rights proceeding—not here—for this action to be a
McCarran “administration.”

End of Document © 2026 Thomson Reuters. No claim to original U.S.
Government Works.










