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United States v. Adair (Adair I)
478 F. Supp. 336 (D. Or. 1979)

Official reporter pages 336-350. Text reproduced from the Caselaw Access Project (Harvard Law School Library) static bulk-data release
of the official reporter volume.

UNITED STATES, Plaintiff, and Klamath Indian Tribe, Plaintiff-Intervenor, v. Ben ADAIR et al., Defendants,
and The State of Oregon, Defendant-Intervenor.

Civ. No. 75-914.
United States District Court, D. Oregon.
Sept. 27, 1979.

"338Sidney I. Lezak, U. S. Atty., Thomas C. Lee, Asst. U. S. Atty., Jean Lowman, Sp. Asst. U. S. Atty., Portland, Or., Donald W. Redd, Atty.,
Dept. of Justice, Washington, D.C., for plaintiff.

"339Timothy LaFrance, Richard B. Collins, Daniel H. Israel, Raymond Cross, Native American Rights Fund, Boulder, Colo., for
plaintiff-intervenor Klamath Indian Tribe.

Hugh L. Biggs, Jere M. Webb, Davies, Biggs, Strayer, Stoel & Boley, Portland, Or., Theodore R. Conn, Conn & Lynch, Lakeview, Or., for
defendants.

James A. Redden, Atty. Gen., James W. Durham, Jr., Deputy Atty. Gen., Timothy D. Norwood, Tort Litigation Supervisor, Salem, Or., for
defendant State of Or.

OPINION
SOLOMON, District Judge:

In 1864, by treaty with the Klamath and Modoc Indians (Indians), the United States created the Klamath Indian
Reservation (Reservation) in south central Oregon, where the Indians had lived and maintained a hunting, fishing, and
gathering economy for more than a thousand years. From time to time, the Federal Government (Government)
allotted parcels of Reservation land to individual Indians. Some allottees sold or leased their land to private persons,
both Indian and non-Indian.

After 1864, the Government and the Indians began irrigating the Reservation to develop agriculture.

On August 13, 1954, Congress enacted the Klamath Termination Act, 68 Stat. 718, which terminated the
Reservation. By 1973, all land which the Indians had held in common was either sold to private persons or acquired by
the Government for national forest or wildlife refuge purposes.

This case concerns conflicting claims to water rights. The Government and two of its agencies (the Fish and
Wildlife Service and the Forest Service) brought this action to determine the rights of parties with interests in the
former Reservation lands to use the waters of the Williamson River system (River).

The Klamath Indians have lived for more than a thousand years in an area of south central Oregon east of the
Cascade Mountains which includes the Klamath Marsh (Marsh). The largest settlement of Klamath Indians was located
along the Williamson River in the vicinity of the Marsh.

Historically, the Klamath Indians depended on the Marsh and its surrounding rivers, lakes, and forests for food.
There they fished, hunted waterfowl and game, and gathered edible plants. The Indians also depended on the area for
clothing and building materials.
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Even now, hunting, fishing, and gathering in the area are important to the Klamath Indians.

On October 14, 1864, the Klamath Indians entered into a treaty with the United States. Under the Treaty, the
Indians ceded their interest in more than 12 million acres of land to the United States. In return, the Government
reserved 768,000 acres from the public domain and created the Reservation for exclusive occupation by the Indians.

Article | of the Treaty reserved to the Indians “the exclusive right of taking fish in the streams and lakes [of the
Reservation], and gathering edible roots, seeds, and berries within its limits.”

Under Article Il, the government agreed to pay $80,000 during a period of 15 years to “promote the well-being of
the Indians, advance them in civilization, and especially agriculture, and to secure their moral improvement and
education.”

The Government also agreed to make additional payments for personnel and materials needed to farm the
Reservation lands.

The Treaty protected the Indians’ right to pursue their traditional culture and means of livelihood while
encouraging them to develop agriculture.

After October 14, 1864, the Government held legal title to the Reservation lands for the benefit of the Indians.
From time to time, the Secretary of the Interior allotted parts of the Reservation to individual Indians. Many of the
allotments were later sold or leased as pasture, often to non-Indians.

After 1864, the Bureau of Indian Affairs and the United States Irrigation Service, **along with individual Indians,
began to develop irrigation systems on Reservation land to promote livestock grazing.

In 1918, the Government claimed an undetermined amount of water from the Williamson River system to irrigate
approximately 73,000 acres in the Klamath Marsh area.

By 1953, more than a third of the 668 Klamath Indian families living on the Reservation supported themselves by
agriculture.

In 1954, Congress terminated the Reservation. The Government agreed to purchase the interests in the
Reservation lands of any Indian who chose to withdraw from enrollment in the Klamath Tribe. 78% (1,659 out of 2,113)
withdrew. To pay them, the Government sold a large part of the Reservation lands. Title to the rest of the Reservation
was transferred to the United States National Bank of Oregon (Bank), a private trustee, to hold and manage for the 474
Indians who chose to stay enrolled in the Tribe.

In 1961, the Government ended its supervision over the Tribe. Thereafter, with only a few exceptions, state and
federal law applied to the Tribe and its members in the same way as to other citizens of Oregon.

In 1973, the Government acquired by condemnation most of the tribal land then held by the United States
National Bank of Oregon. The rest of the trust land was sold to private persons. The trust is now in liquidation.

The Klamath Tribe no longer owns any land within the area involved in this action. Forest Lands.

Beginning in 1893, the Government withdrew from the public domain parcels of land adjacent to the Reservation
and within the watershed of the Williamson River. The Government reserved these lands as national forest. The waters
of the Williamson River system are needed to maintain and preserve the forest.

In August 1958, to extend the Winema National Forest, the Government purchased the Indian interest in part of
the forest lands on the Reservation itself. In 1973, the Government acquired by condemnation other forest lands on
the Reservation which it added to the Winema National Forest. Wildlife Refuge.
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In 1960, the Government purchased the Indian interest in approximately 15,000 acres of the Klamath Marsh. The
Government reserved this land from the public domain and created the Klamath National Wildlife Refuge (Refuge).
The rest of the Marsh is now in private ownership.

The Fish and Wildlife Service has a duty to maintain and develop the Refuge as an inviolate migratory-bird
1
sanctuary.

The Fish and Wildlife Service wants to maintain the Refuge in its historic natural state, as wetlands to provide
optimal conditions for wildlife and, in particular, for migratory birds.

Agricultural Lands.

The private parties to this action use most of this land for agriculture, and especially for cattle grazing. All of this land
was originally part of the Reservation, and all private owners, both Indian and non-Indian, derive their title from
conveyances by the Tribe or by individual Indian allottees.

Present state of the Marsh.

Much less water now reaches the Marsh than it did 75 years ago. Large areas of the Marsh have dried up. The number
of migratory birds which use the Marsh has declined.

As the Marsh dries up, vegetation harmful to the growth of wildlife spreads. This leads to the further decline in the
Marsh’s capacity to support wildlife. Only about 10% of the Refuge is now open water. 75 years ago the proportion
was 50%. A 50/50 balance is necessary to encourage the growth of animals and desirable vegetation. Unless the
process is reversed, the Refuge will become meadowland unsuitable for waterfowl nesting, and will no longer serve its
intended purpose as a wildlife refuge.

#41 The Government Contends:

1. When the Reservation was created, the Indians reserved their rights to use as much water as they needed to
fulfill the purposes of the Reservation. Winters v. United States, 207 U.S. 564, 28 S.Ct. 207, 52 L.Ed. 340 (1908); Arizona v.
California, 373 U.S. 546, 83 S.Ct. 1468, 10 L.Ed.2d 542 (1963).

Here, the Government asserts that one of the purposes of the Klamath Reservation was to protect the Indians’
traditional use of the Marsh and the forests in the Reservation. The Government asserts that this purpose cannot be
fulfilled unless enough water flows through the Marsh to maintain it as wetlands, and flows through the forests to
provide the Indians’ traditional resources on a sustained-yield basis. The Government asks for a declaration that since
1864 no one has been entitled to divert or appropriate water from the River, if the diversion or appropriation would
threaten the Marsh and forests.

2. When the Government purchased parts of the Marsh and Reservation forest lands in 1960 to create the Refuge
and to extend the Winema National Forest, it acquired the Indians’ rights to use as much water as necessary to
maintain the Marsh as a natural wetlands, and to ensure that the forest could be used on a sustained-yield basis.

From 1864 to 1960, the Government held legal title to the Reservation for the benefit of the Indians. In 1960, in
connection with the termination of the Tribe, the Government bought the Indians’ beneficial interests in
approximately 15,000 acres of the Marsh to create a migratory bird refuge.2 The Government also bought the Indians’
beneficial interest in most of the Reservation forest lands to extend the Winema National Forest.

In support of its second contention, the Government relies on the rule that when land is sold, appurtenant water
rights pass with the land, unless a contrary intent is shown. The Government asserts that, in enacting the 1958 Act,
Congress intended it to acquire the Refuge lands and the Indians’ right to enough water from the River to keep the

Page 5

1. Caselaw Access Project — 478 F. Supp. 336 (official reporter text) — https://static.case.law/f-supp/478/cases/0336-01.json
2. Justia — 478 F. Supp. (reporter volume index) — https://law.justia.com/cases/federal/district-courts/FSupp/478/

Exhibit 1, Page 5 of 49


https://static.case.law/f-supp/478/cases/0336-01.json
https://law.justia.com/cases/federal/district-courts/FSupp/478/

United States v. Adair — 478 F. Supp. 336 (D. Or. 1979) United States v. Adair / United States v. Braren Case Packet

land in a natural wetlands state, and to ensure that the forest resources used by the Indians could continue to be used
on a sustained-yield basis. The Government also claims it has the same water rights as the Indians because it uses the
Marsh and forest lands in the same way that the Indians did before 1960.

3. When the Government acquired another part of the Klamath Indian forest lands in 1973 to extend the Winema
National Forest, it obtained the Indians’ appurtenant water rights.

When the Reservation was terminated in 1954, the Government transferred legal title to these forest lands to the
Bank, as a private trustee. The Bank managed the forest for the Indians who elected to remain in the Tribe. The
Government asserts that the parties to the conveyance intended appurtenant water rights to pass with the land and
to be held for the benefit of the Indians. The Government contends that when Congress authorized condemnation of
the land in 1973 to add to the Winema National Forest,3 Congress intended the Government to acquire any
appurtenant water rights needed to maintain the land as a national forest.

The Government also contends that it enjoys the same rights to the water for this land as the Indians enjoyed,
because the Government administers the forest in the same way as the Bank administered it for the Indians before
1973.

4. When the Government withdrew forest land adjacent to, but not a part of the Reservation in 1893, 1906, 1907,
and 1930 for use as national forest, it reserved rights to use as much unappropriated water as necessary to fulfill the
purposes of the national forest.

To support this contention, the Government asserts that when the United States “*withdraws land from the
public domain for a particular purpose, it generally reserves a right to use water necessary to fulfill the purpose of
withdrawing the land. The Government relies on Arizona v. California, supra, and Cappaert v. United States, 426 U.S.
128, 96 S.Ct. 2062, 48 L.Ed.2d 523 (1976), for its assertion that the priority date of this water right is the date the land
was withdrawn.

5. The Government holds water rights in the Refuge and Winema National Forest necessary to protect the Indians’
hunting and fishing rights.

By the Klamath Termination Act of 1954, Congress reserved the Indians’ Treaty hunting, fishing and gathering
rights and intended to maintain and protect fish and wildlife habitats on the land, because hunting and fishing rights
are worthless without sufficient game, fish, and edible plants on the land. The prohibition of hunting within the
Refuge is irrelevant, because proper maintenance of the Refuge ensures that sufficient wildlife will be available
outside the Refuge where Indians may hunt.

6. The Government makes the following additional contentions on the water rights of private persons who
acquired Reservation land:

First, individual Indian allottees or Indian purchasers acquired the appurtenant water rights which the Treaty
reserved to the Indians in 1864. United States v. Powers, 305 U.S. 527, 59 S.Ct. 344, 83 L.Ed. 330 (1939); Arizona v.
California, supra.

Second, non-Indian purchasers of Indian land also obtained reserved water rights with an 1864 priority date, but
their rights are subject to loss by non-use or abandonment. Non-Indian purchasers are entitled to only as much water
(1) as their Indian predecessors actually used for irrigation and domestic purposes when the land was conveyed, and
(2) as the non-Indian purchaser “might with reasonable diligence place under irrigation.” United States v. Hibner, 27
F.2d 909 (D.C.Idaho 1928). After the “reasonable diligence” period, the non-Indian purchasers are subject to the
doctrine of prior appropriation.
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Under the Government’s argument, if an Indian allottee never diverted water for farming or domestic use, the
water rights of his non-Indian successor would depend wholly on the doctrine of prior appropriation.

7. The Government asks the District Court to retain jurisdiction after it enters a declaratory decree so that State
action to implement the decree may be reviewed.

The Pre-Trial Order provides that the declaration will not bind “state officials as to decisions made in their official
capacity affecting the rights or interests of non-parties to this litigation.” The Government fears that state officials
may take action which is inconsistent with the Court’s declaration and adverse to the Government’s declared rights.
The Government therefore asks this court to retain jurisdiction.

8. Finally, the Government denies the defendant’s contention that the Klamath River Compact is relevant to this
action. The Compact is the agreement between Oregon and California for the division of Klamath River water between
those states.

The United States is not a party to the Compact. The Government submits (a) that it cannot be bound by the
Compact, but (b) that even if bound, the Compact is irrelevant here because this action involves a small amount of
Klamath River water, and the exercise of the Government’s rights would have no effect on the flow of water
downstream to California. The Pre-Trial Order provides that this action will not decide the rights of any downstream
user, state agencies included.

The Klamath Tribe contends:

1. It is entitled to enough River water to preserve the Marsh as a suitable wetlands habitat for fish and
wildlife.

Under the Treaty, the Tribe reserved the exclusive right to hunt and fish on the Reservation. By reason of this
reservation, the Tribe asserts that it reserved to itself as much water as it needed to fulfill the purposes of the
Reservation, including the preservation of hunting and fishing rights. ** Winters v. United States, supra; United States
v. Walker River Irrigation District, 104 F.2d 334 (9th Cir. 1939); United States v. Ahtanum Irrigation District, 236 F.2d 321
(9th Cir. 1956). Under Winters, Indian water rights prevail over any conflicting claims by other parties, including the
United States and the State of Oregon, and the determination of Indian water rights is not subject to a balancing of
interests.

2. The priority date of the Indians’ hunting and fishing rights, and of the water rights needed to preserve hunting
and fishing, is time immemorial.*

Indians have fished and hunted on the Reservation lands since time immemorial, and under the Oregon Territorial
Act of 1848, 9 Stat. 323, the Government recognized the Indians’ right to occupy and use these lands.

The 1864 Treaty confirmed their pre-existing rights to hunt and fish. In United States v. Winans, 198 U.S. 371, 25
S.Ct. 662, 49 L.Ed. 1089 (1905), the Court stated that the treaty right of taking fish was not a grant of right to the
Indians but a reservation of rights already possessed and not granted away by them.

3. A non-Indian purchaser of Indian land is entitled to use a share of Tribal water only to the extent that his Indian
predecessor actually used the water.

In making this contention, the Tribe concedes that United States v. Ahtanum Irrigation District, supra, is against
them, but the Tribe argues that the 9th Circuit Court “adopted this position without the benefit of argument on the
issue by the parties.”

4. The Klamath Termination Act of 1954, which expressly preserved the Tribe’s Treaty hunting and fishing rights,

gave the Tribe implied rights to have enough water flow through the Reservation lands to preserve them as suitable
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habitat for fish and wildlife.

The State of Oregon contends:

1. No water rights attach to Indian hunting and fishing rights.

Like the individual landowner defendants, Oregon asserts that water rights are appurtenant to land, that a person
cannot have water rights without a possessory interest in land, and that the Klamath Tribe does not have water rights
because it no longer owns any land.

2. This court should not declare Indian water rights; it should let the Indians pursue ordinary tort remedies if any
party interferes with their hunting and fishing rights by appropriating water.

3. The Tribe lacks standing to assert the hunting and fishing rights of its members.

4. The doctrine that when the Government withdraws land from the public domain for a particular purpose, it
impliedly reserves water needed to fulfill that purpose, as enunciated in Winters v. United States, supra, applies only to
land reserved from the public domain, and not to land acquired by purchase or condemnation.

Specifically, Oregon asserts that the Government cannot claim Winters doctrine water rights either for the Refuge
or for the forest lands which were once part of the Reservation, because the Government acquired those lands by
purchase or condemnation.

5. Oregon is entitled to Indian water rights appurtenant to Reservation land which Oregon acquired from Indian
allottees, subject only to loss of those rights by abandonment. Oregon claims an 1864 priority date for these rights.

6. Oregon owns 92,000 acres of former Reservation land along with all appurtenant water rights, except those
which it may have abandoned to the public.

The individual landowners contend:

They are entitled to the water rights which were reserved to the Indians by the Treaty with a priority date of 1864.
United States v. Powers, supra; Arizona v. California, supra; United States v. Ahtanum Irrig. *** Distr., supra; United States
v. Hibner, supra.

The individual landowners, in reply to the Government’s claims and contentions, assert :

1. The Government is not entitled to an 1864 priority date for its water rights on the Refuge because the
Government did not acquire beneficial title to the Refuge lands until 1960.

2. The Winters doctrine is not applicable to all Government land in this action, regardless of how acquired. The
Winters doctrine applies only to land reserved from the public domain and which was never in private or State
ownership. When the Government acquires land by purchase or condemnation, it gets only those water rights which
are appurtenant to and pass with the conveyance of the land. Additional water rights can be acquired only in
accordance with State law.

3. The Government when it set lands aside as a national forest outside the Reservation did not reserve water for
fish conservation and recreational purposes; the Government’s water rights on these lands are strictly limited under
United States v. New Mexico, 438 U.S. 696, 98 S.Ct. 3012, 57 L.Ed.2d 1052 (1978).

4. The Klamath River Compact binds the United States and governs future acquisition of water rights by all parties
to this action.

5. This court should not retain jurisdiction after it enters a declaratory judgment; the State court is the proper
forum for the handling of all subsequent matters.
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In reply to the Klamath Tribe’s claims and contentions, the individual landowners assert :
1. The Tribe has no water rights, because it does not own any land within the relevant area.

Water rights are always appurtenant to land.

When the Tribe disposed of its land, the Tribe and its members lost their water rights, even though, under Kimball v.
Callahan, 590 F.2d 768 (9th Cir. 1979), they retained their hunting and fishing rights.

2. The right to hunt and fish on public land does not entitle the Indians to require other parties to preserve public
land as a suitable habitat for fish and wildlife. Congress never intended to impress the former Reservation lands with a
“wilderness servitude.”

3. Kimball v. Callahan was wrongly decided. The Tribe has no hunting and fishing rights and lacks standing to
assert those rights on behalf of its members.

Issues.

1. Should this court exercise jurisdiction to declare the water rights of the parties?
2. What rights are the Indians entitled to on the former Reservation:

(a) hunting and fishing rights;

(b) water rights;

(c) individual rights;

(d) tribal rights;

(e) does the Tribe have standing to assert rights on behalf of individual Indians?

3. What are the water rights of the Government for:
(a) the wildlife refuge;
(b) the forest lands within the former Reservation;

(c) the forest lands outside the former Reservation?
4. What water rights are non-Indian landowner defendants entitled to?
5. What water rights is the State of Oregon entitled to?
6. What are the priority dates of these rights?
7. What is the effect of the Klamath River Basin Compact on this action?

8. Should the court retain jurisdiction if it enters a declaratory judgment? Jurisdiction.

Oregon asserts that this court should not declare Indian water rights because the court will be prevented from
balancing equities. Cappaert v. United States, 426 U.S. 128, 139, 96 S.Ct. 2062, 48 L.Ed.2d 523 (1976). The remedy for
the claims of the **Indians that their hunting and fishing rights are interfered with is in tort where the competing
equities of the parties may be balanced.
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Tort remedies are not appropriate here. Hunting and fishing are an integral part of the Indians’ traditional way of
life. Damages would be difficult to assess and would be inadequate to compensate the Indians for the loss of their
hunting and fishing rights. Before a court could grant tort relief, it would have to determine the rights of the Indians
under federal law. | believe it is appropriate to declare those rights now. The Indians’ rights.

(a) Hunting and fishing.
The Indians have hunted, fished, and gathered food on the Reservation lands since time immemorial.

Article | of the Treaty of 1864 secured for the Indians the exclusive right to fish and gather edible plants on the
Reservation. That provision includes the right to hunt and trap. Kimball v. Callahan, 493 F.2d 564 (9th Cir.), cert. den.,
419 U.S. 1019, 95 S.Ct. 491, 42 L.Ed.2d 292 (1974) (Kimball 1). This was not a grant of rights to the Indians, but a
reservation of rights already possessed. United States v. Winans, 198 U.S. 371, 25 S.Ct. 662, 49 L.Ed. 1089 (1905).

Treaty hunting and fishing rights for the Tribe, for all its members on the final tribal roll and for their descendants
survived the termination of the Reservation. Klamath Termination Act, 25 U.S.C. §§ 564-564x; Kimball v. Callahan, 590
F.2d 768 (9th Cir. 1979), petition for cert. filed, - U.S. -, 99 S.Ct. 2834, 61 L.Ed.2d 282 (1979) (Kimball I).

(b) Water rights.

The principal purpose of the Treaty was to provide an area for the exclusive occupation of the Indians so that they
could continue to be self-sufficient. The Treaty provided two ways for the Indians to be self-sufficient.

First, it ensured that the Indians could continue their traditional way of life which included hunting, fishing,
trapping, and gathering. Article | of the Treaty secured to the Indians their right to pursue their traditional way of life.

Second, it encouraged the Indians to adopt agriculture. Articles Il to V provide for Government assistance;
nevertheless, most of the Indians chose to retain their traditional way of life.

In my view, the provisions of Article I, particularly the protection of Indian hunting and fishing rights, were more
important to the Tribe in 1864 than were the provisions of Articles Il to V.

The Treaty should be construed liberally in favor of the Indians. Choate v. Trapp, 224 U.S. 665, 675, 32 S.Ct. 565, 56
L.Ed. 941 (1912); United States v. Walker River Irrigation District, 104 F.2d 334 (9th Cir. 1939). Ambiguities and
uncertainties in the Treaty should be resolved from the standpoint of the Indians. Winters v. United States, supra, 207
U.S. at 576, 28 S.Ct. 207.

When, by treaty, the Government withdraws land from the public domain and reserves it for a federal purpose, the
Government impliedly reserves appurtenant unappropriated water to the extent needed to fulfill the purposes of the
reservation. Cappaert v. United States, supra; Arizona v. California, 373 U.S. 546, 83 S.Ct. 1468, 10 L.Ed.2d 542 (1963);
United States v. Powers, 305 U.S. 527, 59 S.Ct. 344, 83 L.Ed. 330 (1939); Winters v. United States, supra. Here, the
Government reserved land from the public domain and created the Klamath Reservation to preserve Indian hunting
and fishing rights and to encourage agriculture.

The Treaty granted the Indians an implied right to as much water on the Reservation as was necessary to fulfill
these purposes. The termination of the Reservation did not abrogate the Indians’ water rights. Klamath Termination
Act, § 14, 25 U.S.C. § 564m. The Indians are still entitled to as much water on the Reservation lands as they need to
protect their hunting and fishing rights. If the preservation of these rights requires that the Marsh be main**tained as
wetlands and that the forest be maintained on a sustained-yield basis, then the Indians are entitled to whatever water
is necessary to achieve those results.”

(c) Individual Indians.
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Individual Indians are entitled to the hunting and fishing rights secured by the Treaty, Kimball I, and this implies all of
the water rights necessary to protect their hunting and fishing rights.

Some of the individual Indians in this action own land which was allotted or sold to them or to their ancestors.
Many of these Indians are farmers; they need water to irrigate their land. In addition to water rights for the
preservation of hunting and fishing rights, the Treaty also granted the Indians an implied right to use water necessary
for agriculture.

When parts of the Reservation were allotted to individual Indians, they acquired the right to use a portion of the
tribal waters essential for cultivation. United States v. Powers, supra. Indian allottees were not required to appropriate
water within any specific period of time, but they could appropriate it as the need arose. Their Indian successors in
interest acquired the allottees’ water rights to the same extent as if the allottees still possessed the land. United States
v. Ahtanum Irrigation District, supra.

The individual Indian landowners are entitled to use water essential to their agricultural needs when those needs
arise. This right, however, is subject to the superior right of other Indians to use the water for the preservation of
hunting and fishing on the Reservation lands.

(d) The Tribe’s rights.

The Tribe, when it possessed land, possessed hunting and fishing rights and also water rights. Now the Tribe no longer
possesses land within the former Reservation.

The defendants contend that water rights are always appurtenant to land; when the Tribe disposed of its land, the
Tribe also relinquished all its water rights.

This contention overlooks the nature of the connection between Indian water rights and Indian hunting and
fishing rights. The Indians obtained their reserved right to the water they need to cultivate their land from Article Il of
the Treaty. Their other rights to water come from the hunting and fishing rights reserved to them in Article I. Without
sufficient water to preserve fish and wildlife on the Reservation lands, Indian hunting and fishing rights would be
worthless.

The Court of Appeals in Kimball v. Callahan, supra, held that Indian hunting and fishing rights survived the
termination of the Reservation.

Oregon contends that, under Kimball v. Callahan, hunting and fishing rights belong to individual Indians only and
not to the Tribe. For this contention they rely on one sentence in a note:

“Treaty rights to hunt and fish are, however, rights of the individual Indians.” 493 F.2d 564, 569 n.9.

This sentence is taken out of context. When considered with the text, it merely means that the individuals retained
their hunting and fishing rights even after they withdrew from the Tribe.

The Court did not say that the Tribe had no hunting or fishing rights after the Reservation was terminated. In fact,
in Kimball 11, the Court said that

“Kimball | held that the Act did not abrogate tribal treaty rights of hunting, fishing, and trapping.” 590 F.2d 768,
T76.

The termination of the Reservation and the disposition of all Tribal land did not dispossess the Tribe of water
rights essential to protect hunting and fishing rights.

(e) Can the Tribe assert the rights of its members?
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The defendants contend that the Tribe lacks standing to assert hunting and fishing rights on behalf of its members.
There is no merit to this contention.

The Tribe has the same Treaty hunting and fishing rights and water rights as its members. Even if the Tribe had no
hunting and fishing or water rights of its own, it would still have standing to assert those rights on behalf of its
members. See Moe v. Salish and Kootenai Tribes, 425 U.S. 463, 96 S.Ct. 1634, 48 L.Ed.2d 96 (1976); Confederated Tribes
of Colville v. State of Washington, 446 F.Supp. 1339 (E.D.Wash.1978).6 The Government's water rights.

(a) Wildlife Refuge and Forest lands within the former Reservation.

The Government contends that it acquired the Indians’ water rights for the land by purchase in 1960 " and by
condemnation in 1973.8 Congress, in authorizing these acquisitions, intended the Government to acquire Indian rights
to a streamflow which would be sufficient to keep the Refuge lands in their natural wetlands state and which would
also ensure that the Indians’ traditional forest resources could be used on a sustained-yield basis.

The Government also contends that it is entitled to the Indians’ reserved water rights under the Winters doctrine
because the Government uses the lands for the same purposes as the Indians used them when the Reservation
existed. Defendants disagree. They assert that the Winters doctrine applies only to land reserved from the public
domain, and does not apply to land acquired by purchase or condemnation.

It is unnecessary to decide these questions. The protection of the Indians’ hunting and fishing rights requires a
natural streamflow through both the Marsh and forest lands on the former Reservation. The Indians’ use of their rights
to that streamflow will ensure that enough water flows through the Refuge and through the Winema National Forest
within the former Reservation to fulfill the Government's purposes for those lands.

It is therefore unnecessary to issue a separate declaration of Government water rights for the Refuge and forests
of the Reservation.

(b) Forest lands outside the Reservation.

The Government withdrew these lands from the public domain for use as a national forest. Under the Winters
doctrine, the Government acquired reserved rights to use as much unappropriated water as necessary to fulfill the
purposes of the national forest.

The defendants do not deny that the Winters doctrine applies to this part of the Winema National Forest.
Nevertheless, they contend that even under Winters the Government may not appropriate water for fish conservation
or recreational purposes. Defendants rely on United States v. New Mexico, 438 U.S. 696, 98 S.Ct. 3012, 57 L.Ed.2d 1052
(1978). There, the Government in 1899 withdrew land from the public domain for the Gila National Forest. The state
court held that the Government was entitled to water essential for the purposes for which the land was withdrawn,
but those purposes did not include recreation, aesthetics, wildlife preservation, or cattle grazing. The United States
Supreme Court affirmed. It held that, before 1960, Congress intended national forests to be reserved for only two
purposes: “to conserve the water flows and to furnish a continuous supply of timber for the people.”

In 1960, Congress enacted the Multiple-Use Sustained-Yield Act, 16 U.S.C. § 528 et seq., which extended the
purposes for which **national forests are reserved. The purposes now include recreation, range, timber, watershed,
and wildlife and fish conservation. But the Supreme Court held that the 1960 Act was not retroactive and did not apply
to the Gila National Forest.

Here, the Government withdrew land for national forest in 1893, 1906, 1907, and 1930. | agree with the defendants
that the 1960 Act does not apply. The Government is only entitled to water which was unappropriated when the forest
lands were reserved and which is essential for timber production and conservation of water flow.
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The rights of non-Indian landowners on former Reservation lands.

The non-Indian landowner defendants are successors in interest to Indian allottees or Indian purchasers of former
Reservation land. They claim rights to water which the Treaty impliedly reserved to the Indians for domestic and
agricultural purposes. All of the individual landowner defendants contend that rights under the Winters doctrine were
appurtenant to Indian allotments and passed to the successors of Indian allottees, whether the successors were
Indians or non-Indians. They rely on United States v. Powers, supra; United States v. Ahtanum Irrig. Distr., supra; United
States v. Preston, 352 F.2d 352 (9th Cir. 1965); and United States v. Hibner, 27 F.2d 909 (D.C.Idaho 1928).

Hibner was the only case which considered the precise issue involved in this case; namely, what water rights an
Indian allottee can convey to his non-Indian successors in interest.

In Powers, the Government, for the Crow Indians, sought to prevent non-Indian successors to Indian allottees
from appropriating irrigation water. The Supreme Court held that the Crow Reservation treaty contemplated farming
by individual Indians and the treaty impliedly reserved water for the equal benefit of tribal members. When the
Reservation was divided into allots ments, the allottees and their successors acquired the right to use a portion of the
tribal waters for irrigation. The Court did not consider the extent or nature of the non-Indian defendants’ right to use
tribal waters for irrigation.

In Ahtanum, the issue was the validity of an agreement which allocated water on the Yakima Reservation between
the tribe and non-Indian successors to Indian allottees. The Court held that the non-Indian successors had a right to
share in the water the Government diverted to irrigate the Reservation “just as if their lands were still in the
possession of the original allottees.”

Under Ahtanum, the non-Indian successor of an Indian allottee acquires a proportionate share of the water which
the Indians diverted for the allottee’s land; but the Court did not decide whether the successor also acquires a share of
the water reserved to the Indians, but which had not been diverted by the time the allottee conveyed his land to his
non-Indian successor.

In United States v. Preston, the Court held that an Indian living on a tribal reservation owns a proportionate share
of the tribal waters “the minute the reservation is created, and his rights become appurtenant to his land the minute
he acquires his allotment.” 352 F.2d at 358.

In Hibner, as in this case, the District Court was asked to determine “the priority and amount of water to which the
Indian lands . .. and those parties who have succeeded to the Indian allotments” are entitled.

The court held that non-Indian successors to Indian allottees acquire “the same character of water right with
equal priority as those of the Indians,” except that: (1) Indian landowners retain their water rights regardless of
whether they use them, but non-Indians either use their rights or lose them; and (2) Indians may appropriate their
share of reserved tribal water at any time; non-Indians acquire a water right for the actual acreage under irrigation at
the time title passed from the Indians, and for any additional acreage which the non-Indian may with reasonable
diligence place under irrigation. Non-Indians enjoy the same priority dates as their Indian predecessors for all
appropriated water.

% Colville Confederated Tribes v. Walton, 460 F.Supp. 1320 (E.D.Wash.1978), involved a similar problem. The court
was asked to determine water rights of non-Indian successors to Indian allottees. In a carefully reasoned opinion,
Chief Judge Neil reached a different conclusion from Hibner. Under the Winters doctrine, water is impliedly reserved to
ensure that land set aside as a permanent Indian homeland will have the water necessary for the purposes of the
reservation. Judge Neil held that the rationale of the Winters doctrine no longer applies after the land passes to
non-Indians.
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I am impressed with Judge Neil’s discussion of the General Allotment Act of 1887, 25 U.S.C. § 331 et seq., which
permits sales of allotments to non-Indians®. Nevertheless, | prefer Hibner for two reasons. First, Hibner would advance
the General Allotment Act’s purpose of permitting Indians to sell their land on equal terms with non-Indians. It may be
difficult for an Indian to sell his land if the conveyance to a non-Indian carries with it a right to only the amount of
water actually appropriated at the time of the conveyance. This is particularly true if the priority date is the actual
date of appropriation, and the appropriation was recent.

Second, Hibner is more consistent than Walton with Ahtanum which held that non-Indian successors are entitled
to a rateable share of Indian irrigation waters “to the same extent as if their lands were still held by the original
allottees.” Under Walton, a non-Indian successor would have no right to a rateable share, but only to the amount
actually used by his allottee-predecessor. Even that amount may be taken from him by an Indian landowner, who
would enjoy an earlier priority date for reserved water rights.

I hold that a non-Indian successor to an Indian allottee acquires an appurtenant right to water for the actual
acreage under irrigation when he gets title from his Indian predecessor. The priority date of that right is 1864.

The non-Indian also acquires a right, with an 1864 priority date, to water for additional acreage which he, with
reasonable diligence, may place under irrigation. Otherwise, if the priority date of this right and the date of actual
appropriation were the same, the additional water might be taken from him at any time by an Indian with reserved
water rights.

Once land passes out of Indian ownership, all subsequent conveyances are subject to the doctrine of prior
appropriation.

Rights of the State of Oregon.

(a) Oregon has authority, under appropriate standards, to regulate for conservation purposes the Indians’ hunting
and fishing rights on the former Reservation. Kimball I, 590 F.2d at 778.

(b) Oregon’s rights to water for land it acquired by succession to Indian allottees are the same as those of the
individual non-Indian landowners in this action.

(c) Oregon claims title to approximately 92,000 acres on the former Reservation. It asserts that the Swamp Lands
Act of 1850, 43 U.S.C. § 982 et seq., as extended to Oregon by statute in 1860, 43 U.S.C. § 988, entitled it to claim
swamplands within the State. In 1902, Oregon claimed 92,000 “*acres on the Reservation. The United States
Department of the Interior rejected the claim. Oregon contends that the rejection was improper and that patents
should have issued to the State.

Oregon also claims “inchoate title” to the land and the right to appropriate essential water, subject to prior
appropriation by others. Oregon denies that the Government and the Indians were ever entitled to appropriate water
for these 92,000 acres.

The Government asserts that, regardless of whether it was right to reject the 1902 claim, Oregon did not pursue
the claim, and therefore never acquired valid title to the land. The Government also asserts that Oregon’s claim of
inchoate title has no merit.

The facts on Oregon’s claim are insufficiently developed for this court to determine title to the 92,000 acres. If
Oregon wants to pursue this claim, it should file a separate action.

Priority dates of the parties’ water rights.

(a) Indian hunting and fishing rights.
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By the Treaty of 1864, the Indians reserved hunting and fishing rights which they had exercised for more than a
thousand years. The priority date of these rights, and of the Indians’ water rights which are necessary to preserve their
hunting and fishing rights, is time immemorial.

(b) Indian irrigation rights.

These rights were granted to the Tribe and its members by the Treaty. The priority date of Indian rights to water for
irrigation and domestic purposes is 1864.

(c) The Government’s water rights for the Winema National Forest outside the Reservation.

The Government withdrew these parcels of land for use as national forest in 1893, 1906, 1907, and 1930. The date on
which the Government withdrew each parcel is the priority date of the Government’s water rights for that land.

(d) The rights of the non-Indian landowners and the State of Oregon to water for irrigation and domestic
purposes.

For irrigation and domestic purposes, the non-Indian landowners and the State of Oregon are entitled to an 1864
priority date for water rights appurtenant to their land which formerly belonged to the Indians. The Klamath River
Basin Compact.

The individual defendants contend that the Government is not entitled to Winters doctrine rights for the Refuge
and national forest within the Reservation. They assert that when the Government acquired those lands by purchase
and condemnation, it acquired only the appurtenant water rights which accompanied conveyance of the land;
acquisition of additional water rights after 1957 is governed by the Klamath River Basin Compact, 71 Stat. 497.

I find that it is unnecessary in this action to determine the Government’s water rights for the Refuge and national
forest within the Reservation. | therefore hold that there is no need to determine the Compact’s relevance to
acquisition of water rights by the Government after 1957.

Retention of jurisdiction.

In my view it may be necessary for this court to supervise the distribution of water consistent with this opinion and to
pass on the many problems which may arise out of the allocation of water. It is therefore appropriate for this court to
retain jurisdiction for a period of five years from the date of judgment or, if appealed, from the date of the final
judgment on appeal.

This opinion shall constitute findings of fact and conclusions of law in accordance with Fed.R.Civ.P. 52(a).

Counsel for the individual defendants shall submit a proposed form of judgment.

Footnotes (as printed in the official reporter)

L Act of August 23, 1958, 72 Stat. 816; § 4, Act of March 16, 1934, 48 Stat. 451.

2 Act of August 23, 1958, 72 Stat. 816, as amended, 73 Stat. 477,25 U.S.C. § 564w.
3 Act of August 16, 1973, 87 Stat. 349, 25 U.S.C. § 564w-2.

* This contention is limited to hunting and fishing rights. The Tribe does not assert that Indian irrigation rights date from time
immemorial.

5 express no opinion on whether the Indians are entitled to require the Government to preserve their hunting and fishing rights. The
Government’s current uses of the Marsh and forests of the Reservation are consistent with the Indians’ claims in this action; there is
no need to decide that question now.
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® The Tribe does not assert irrigation rights for individual landowners. They are parties to this action and assert their own claims as
defendants. It is therefore unnecessary to decide whether the Tribe has standing to assert the irrigation rights of its members.

T Act of August 23, 1958.
8 Act of August 16, 1973.

o Judge Neil held that the General Allotment Act “necessarily implies that some water may be sold with the land; otherwise the right to
sell the land would be relatively worthless. The Act was designed to put Indians on an equal footing with the white man by allowing
individual Indians to own fee title to land . . . . In providing fee ownership, Congress certainly intended that the Indian could sell his
land like any other owner. Providing for alienability of implied reserved water rights is not necessary to accomplish this purpose.
The General Allotment Act requires only that the allottee be permitted to convey a water right with his fee to the same extent as a
non-Indian homesteader . . “In keeping with the purpose of the General Allotment Act, the allottee, like the non-Indian
homesteader, must be permitted to convey with his land the water right which he was using at the time of the conveyance, with a
priority date of the first appropriation of those waters. The priority date must be the date of actual appropriation rather than that of
the founding of the reservation, for no part of the Indian allottee’s implied water rights may be conveyed to a non-Indian.” 460
F.Supp. 1320 at 1328.
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United States v. Adair (Adair II)

723 F.2d 1394 (9th Cir. 1983), as modified on denial of rehearing Jan. 24, 1984

Official reporter pages 1394-1420. Text reproduced from the Caselaw Access Project (Harvard Law School Library) static bulk-data
release of the official reporter volume.?

UNITED STATES of America, Plaintiff-Appellee, and Klamath Indian Tribe, Plaintiff-Intervenor-Appellee, v.
Ben ADAIR, et al., Defendants-Appellants, and The State of Oregon, Defendant-Intervenor-Appellant.

Nos. 80-3229, 80-3245, 80-3246 and 80-3257.
United States Court of Appeals, Ninth Circuit.
Argued and Submitted Nov. 6, 1981.
Withdrawn from Submission July 15, 1983.
Resubmitted Nov. 14, 1983.

As Modified on Denial of Rehearing Jan. 24, 1984.
Decided Nov. 15, 1983.

"1397Richard B. Collins, Kim Jerome Gottschalk, Boulder, Colo., for plaintiff-intervenor-appellee.
Stephen D. Dillon, Santa Fe, N.M., amicus curiae, for New Mexico.
Robert L. Klarquist, Dept. of Justice, Washington, D.C., for U.S.

Charles F. Adams, Jere M. Webb, Stoel, Rives, Boley, Fraser & Wyse, Portland, Or., Theodore R. Conn, Lakeview, Or., Jan P. Londahl, Asst.
Atty. Gen., Salem, Or., for State of Or.

Andrew P. Kerr, David Sweeney, Gilbertson, Brownstein, Sweeney, Kerr & Grim, Portland, Or., for defendants-appellants.

Before KILKENNY, GOODWIN and FLETCHER, Circuit Judges.

FLETCHER, Circuit Judge:

In 1975 the United States filed suit in district court, pursuant to 28 U.S.C. § 1345 (1976), for a declaration of water
rights within an area whose boundaries roughly coincide with the former Klamath Indian Reservation. The suit named
as defendants some 600 individual owners of land within the former reservation. The Klamath Tribe intervened as a
plaintiff and the State of Oregon as a defendant.

After a trial on stipulated facts, supplemented by exhibits and affidavits, the district court issued an opinion
declaring: (1) the Tribe and its members have water rights sufficient to maintain their treaty rights to hunt and fish on
the former reservation; (2) individual Indian landowners have water rights, subject to the paramount rights of the
Tribe, sufficient to maintain agriculture on their lands; and, (3) individual non-Indian landowners could acquire the
water rights of their predecessor Indian landowners. The State of Oregon and the individual landowners filed a timely
appeal from the district court decision, as did the United States and the Tribe.

Our jurisdiction rests on 28 U.S.C. § 1291 (1976). We modify the district court’s judgment in part, and as modified,
affirm.

BACKGROUND

A. History of the Litigation Area.
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This suit concerns water rights in a portion of the Williamson River watershed. The Williamson River is part of the
larger Klamath River watershed of Southern Oregon and Northern California. That part of the Williamson River
watershed involved in this litigation drains an area of low, forested mountains, flat, grassy valleys and marshes east of
the Cascade Range in south-central Oregon. The average rainfall in the area is low; summers are dry and winters are
severe.

The major feature of the subject area is a large flat valley historically known as the Klamath Marsh. As the
Williamson flows into the north end of this valley, it spreads out and soaks into the porous, pumice soil. During the
wet months of the year, open water and aquatic vegetation cover the lower portion of the valley, the water to a depth
of a few feet. The remainder of the valley is grassland. During dry summer months, as the water recedes, the grassland
in the valley increases. This fluctuating marsh has been an important feeding and resting area for migratory ducks,
geese and other waterfowl for thousands of years. In addition, the Marsh has always supported a variety of other
indigenous wildlife. More recently, large parts of the Klamath Marsh have been used for grazing cattle.

The Klamath Indians have hunted, fished, and foraged in the area of the Klamath Marsh and upper Williamson
River for over a thousand years. In 1864 the Klamath Tribe entered into a treaty with ***the United States whereby it
relinquished its aboriginal claim to some 12 million acres of land in return for a reservation of approximately 800,000
acres in south-central Oregon. This reservation included all of the Klamath Marsh as well as large forested tracts of the
Williamson River watershed. Treaty between the United States of America and the Klamath and Moadoc Tribes and
Yahooskin Band of Snake Indians, Oct. 14, 1864,16 Stat. 707. Article | of the treaty gave the Klamath the exclusive right
to hunt, fish, and gather on their reservation. Id.; Kimball v. Callahan, 493 F.2d 564, 566 (9th Cir.), cert. denied, 419 U.S.
1019, 95 S.Ct. 491, 42 L.Ed.2d 292 (1974) (Kimball I.) Article Il provided funds to help the Klamath adopt an agricultural
way of life. 16 Stat. 708.

For 20 years, until 1887, the Klamath lived on their reservation under the terms of the 1864 treaty. In 1887
Congress passed the General Allotment Act, ch. 119, 24 Stat. 388 (1887) (current version at 25 U.S.C. §§ 331-34, 348,
349, 381 (1976)), which fundamentally changed the nature of land ownership on the Klamath Reservation. Prior to the
Act, the tribe held the reservation land in communal ownership. Pursuant to the terms of the Allotment Act, however,
parcels of tribal land were granted to individual Indians in fee. Under the allotment system, approximately 25% of the
original Klamath Reservation passed from tribal to individual Indian ownership. Over time, many of these individual
allotments passed into non-Indian ownership.

The next major change in the pattern of land ownership on the Klamath Reservation occurred in 1954 when
Congress approved the Klamath Termination Act. Act of Aug. 13, 1954, c. 732, § 1, 68 Stat. 718 (codified at 25 U.S.C. §§
564-564w (1976)). Under this Act, tribe members could give up their interest in tribal property for cash. A large
majority of the tribe chose to do this. In order to meet the cash obligation, in 1961, the United States purchased much
of the former Klamath Reservation. The balance of the reservation was placed in a private trust for the remaining tribe
members. See Kimball I, 493 F.2d at 567 (describing termination process); Klamath and Modoc Tribes v. United States,
436 F.2d 1008, 1010-13 (Ct.CL.) (same), cert. denied, 404 U.S. 950, 92 S.Ct. 271, 30 L.Ed.2d 267 (1971). In 1973, to
complete implementation of the Klamath Termination Act, the United States condemned most of the tribal land held
in trust. Payments from the condemnation proceeding and sale of the remaining trust land went to Indians still
enrolled in the tribe. This final distribution of assets essentially extinguished the original Klamath Reservation as a
source of tribal property.

Even though the Klamath Tribe no longer holds any of its former reservation, the United States still holds title to
much of the former reservation lands. In 1958 the Government purchased approximately 15,000 acres of the Klamath
Marsh, the heart of the former reservation, to establish a migratory bird refuge under the jurisdiction of the United

States Fish and Wildlife Service. Pub.L. No. 85-731, 72 Stat. 816 (1958) (codified as amended at 25 U.S.C. § 564w-|
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(1976)). In 1961 and again in 1973, the Government purchased large forested portions of the former Klamath
Reservation. This forest land became part of the Winema National Forest under the jurisdiction of the United States
Forest Service. 25 U.S.C. §§ 564w-I(d), 564w-2 (1976). By these two purchases, the Government became the owner of
approximately 70% of the former reservation lands. The balance of the reservation is in private, Indian and
non-Indian, ownership either through allotment or sale of reservation lands at the time of termination.

B. Proceedings in the District Court.

In September of 1975, the United States filed suit in federal district court seeking a declaration of water rights within
the Williamson River drainage above the “reef” near Kirk, Oregon.l In January of 1976, **the State of Oregon initiated
formal proceedings under state law to determine water rights in the Klamath Basin including that portion of the
Williamson River drainage covered by the Government’s suit. See Or.Rev.Stat. §§ 539.010-539.110 (1979). Later in
1976, the State of Oregon moved to intervene as a defendant in the United States suit. The Klamath Tribe also moved
to intervene in the federal suit as a plaintiff. Both motions were granted. Subsequently, the State, joined by the
individual defendants, moved for dismissal of the federal court water rights adjudication in favor of the state
proceeding under the rule announced by the Supreme Court in Colorado River Water Conservation District v. United
States, 424 U.S. 800, 96 S.Ct. 1236, 47 L.Ed.2d 483 (1976). The district court in effect denied the defendants’ motion to
dismiss when on November 14, 1977, it entered a Pretrial Order to govern the conduct of the federal suit.

This order, in listing the issues to be decided, significantly limited the nature of the federal proceeding. The
district court did not agree to decide any question concerning the actual quantification of water rights. The questions
listed fell within three basic categories: (1) whether water rights had been reserved for the use of Klamath reservation
lands in the 1864 treaty; (2) whether such fights passed to the Government and to private persons who subsequently
took fee title to reservation lands; and (3) what priorities should be accorded the water rights of each of the present
owners and users of former reservation lands. Although the district court agreed to specify the proper method for
measuring the reserved water rights originally attached to the reservation, it declined to quantify that measure.
Rather, it declared that “[a]ctual quantification of the rights to the use of waters of the Williamson River and its
tributaries within the litigation area will be left for judicial determination, consistent with the decree in this action, by
the State of Oregon under the provisions of 43 U.S.C. § 666 [the McCarran Amendment].”

Pursuant to the terms of the Pretrial Order, the district court determined the priority of water rights among the
litigants as follows: (1) the Klamath Tribe Indians have a water right, with a priority date of time immemorial, “to as
much water on the Reservation lands as they need to protect their hunting and fishing rights,” United States v. Adair,
478 F.Supp. 336, 345 (D.0r.1979); (2) this Indian water right is coterminous with the water right claimed by the United
States as a successor land owner, and therefore renders it unnecessary to determine whether the right has been
transferred to the United States, id. at 347; (3) those lands now owned by the United States outside the former
reservation carry a water right, with priority from the date of withdrawal from the public domain, sufficient to meet
the forest purposes of the withdrawal, id. at 348; (4) individual Indians who still own former reservation lands have
water rights, with priority dating from thé 1864 treaty, “to use water essential to their agricultural needs ... subject to
the superior right of other Indians to use the water for the preservation of hunting and fishing ...,” id. at 346; and, (5)
individual non-Indians who own former reservation lands have a water right “to water for the actual acreage under
irrigation when [they received] title from [their] Indian predecessor[s]. The priority date of that right is 1864. [These
individual non-Indians also acquired] a right, with an 1864 priority date, to water for additional acreage which ... with
reasonable diligence, may [be] place[d] under irrigation.” Id. at 349.

The State of Oregon and the individual defendants appeal from the district court’s **“decision. They argue, first,
that the district court should have dismissed the federal suit, and second, that the district court erroneously awarded
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water rights to the Tribe and the United States as the Tribe’s successor. The United States and the Tribe also appeal;
they argue that the district court erroneously awarded water rights to non-Indian successors of Indian landowners.

We first consider whether the district court should have dismissed this suit under the Colorado River doctrine.
11

COLORADO RIVER ABSTENTION

A. Background: The Colorado River Doctrine.

In Colorado River Water Conservation District v. United States, 424 U.S. 800, 96 S.Ct. 1236, 47 L.Ed.2d 483 (1976), the
Supreme Court upheld a district court’s dismissal of an action for federal adjudication of water rights in favor of a
contemporaneous state adjudication. In Arizona v. San Carlos Apache Tribe of Arizona, the Court, following Colorado
River, made clear its view that in most cases a federal court should defer to a contemporaneous and comprehensive
state water rights adjudication because “water rights adjudication is a virtually unique type of proceeding, and the
McCarran Amendment is a virtually unique federal statute.” _ U.S. at _, 103 S.Ct. at 3216. See Arizona v. San Carlos
Apache Tribe of Arizona, _U.S. _, _, 103 S.Ct. 3201, 3216, 77 L.Ed.2d 837 (1983). The course of our review and analysis in
this case is necessarily determined by the factors found controlling in those two cases.

Plainly, the district court had jurisdiction. Federal courts have jurisdiction under 28 U.S.C. § 1345 (1976) to
adjudicate the water rights claims of the United States. Cappaert v. United States, 426 U.S. 128, 145-46, 96 S.Ct. 2062,
2072-73, 48 L.Ed.2d 523 (1976). While the Court in Colorado River pointed out that “state court[s] [have] jurisdiction
over Indian water rights under the [McCarran] Amendment,” 424 U.S. at 809, 96 S.Ct. at 1242, this statement does not
imply that state courts have exclusive jurisdiction over such rights. In fact, the Colorado River Court made this point
explicit when it held that “the McCarran Amendment in no way diminished federal district court jurisdiction under §
1345 and ... the District Court had jurisdiction to hear this case.” Id. In San Carlos Apache Tribe, the Supreme Court
reaffirmed that the McCarran Amendment did not do away with federal jurisdiction over water rights claims brought
under section 1345 or section 1362. See _U.S. at _&n. 10,103 S.Ct. at 3210 &n. 10.2

The Colorado River doctrine is an exception to the general rule that where a district court has statutory
jurisdiction, it ****has a “virtually unflagging obligation” to exercise that jurisdiction. Colorado River, 424 U.S. at 817, 96
S.Ct. at 1246; see England v. Board of Medical Examiners, 375 U.S. 411, 415, 84 S.Ct. 461, 464-65, 11 L.Ed.2d 440 (1964).3
We read Colorado River and San Carlos Apache Tribe to counsel abstention in the interest of “wise judicial
administration,” despite that obligation, in the majority of water rights adjudications.4

12The Court, however, has emphasized that its decision in Colorado River was not intended to preclude all
adjudication in federal court of water rights arising under federal law. See San Carlos Apache Tribe, _ U.S. at _, 103
S.Ct. at 3215. The Court recognized in Colorado River that the circumstances justifying dismissal of a federal suit for
reasons of wise judicial administration “are considerably more limited than the circumstances appropriate for
abstention.” 424 U.S. at 818, 96 S.Ct. at _.5 The Court concluded: “No one factor is necessarily determinative; a
carefully considered judgment taking into account both the obligation to exercise jurisdiction and the combination of
factors counselling against that exercise is required.” Id. at 818-19, 96 S.Ct. at 1247; accord Moses H. Cone Memorial
Hospital v. Mercury Construction, _ U.S. _, 103 S.Ct. 927 at 937, 74 L.Ed.2d 765. In San Carlos Apache Tribe, the Court’s
analysis emphasized the importance, in making this judgment, of avoiding “the possibility of duplicative litigation,
tension and controversy between federal and state forums, hurried and pressured decisionmaking, and confusion
over the disposition of property rights.” Slip op. at 22. With these policies in mind, we turn to a review of the district

Yo G

court’s “carefully considered judgment” in light of the facts presented to the court.
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B. Standard of Review

Our review is limited to a determination of whether the district court abused its discretion in proceeding to decide
rather than dismiss this case.® In Will v. Calvert *** Fire Insurance Co., 437 U.S. 655, 664, 98 S.Ct. 2552, 2558, 57 L.Ed.2d
504 (1978), the Supreme Court stated that the decision to dismiss for reasons of wise judicial administration is one
“largely committed to the discretion of the district court.” See also Moses H. Cone Memorial Hospital v. Mercury
Construction, 103 S.Ct. at 938; Cf. Brillhart v. Excess Insurance Co. of America, 316 U.S. 491, 495, 62 S.Ct. 1173, 1175-76,
86 L.Ed. 1620 (1942) (decision whether to abstain from exercising federal jurisdiction in light of pending state
proceeding is committed to district court’s discretion). In the present case, therefore, we will not set aside the district
court’s decision to exercise its jurisdiction unless we have a definite and firm conviction that the district court
committed a clear error of judgment in concluding that exceptional circumstances requiring dismissal were not
presented.YAnder 140 son v. Air West, Inc., 542 F.2d 522, 524 (9th Cir.1976). Accord, Davis v. Fendler, 650 F.2d 1154, 1161
(9th Cir.1981); United States v. Sumitomo Marine & Fire Insurance Co., 617 F.2d 1365, 1369 (9th Cir.1980). We conclude
that the district court did not abuse its discretion by choosing to determine the federal law priorities among water
rights in this suit.

C. Analysis of the District Court Decision

The state of Oregon and the individual defendants argue that the district court’s exercise of jurisdiction fragments the
adjudication of water rights in the Williamson River, contrary to the policy of the McCarran Amendment. The United
States and the Tribe argue that the district court decision addresses a discrete water rights issue in a context that does
not fragment the state general stream adjudication. They argue further that the district court judgment easily can be
integrated into the state proceeding with no loss of efficiency.

Because of the posture in which this case has reached us, and because the chief goal of abstention under the
Colorado River doctrine is the conservation of state and federal judicial resources, see San Carlos Apache Tribe, _ U.S.
at _, 103 S.Ct. at 3215, we hold that, on the facts of this case, the district court did not abuse its discretion by
proceeding to decide, rather than dismiss, the federal law questions presented to it by the United States’ suit. Indeed,
were we to rule otherwise, and erase the district court’s careful and time-consuming consideration of the federal
water rights questions presented by this suit, thereby necessitating relitigation of the same issues in state court, we
would, in effect, “throw the baby out with the bath” and create precisely the duplication and waste of judicial effort
that Colorado River abstention and the McCarran Amendment are designed to avoid.

The Supreme Court stated in San Carlos Apache Tribe that:

Colorado River, of course, does not require that a federal water suit must always be dismissed or stayed in deference
to a concurrent and adequate comprehensive state adjudication. Certainly, the federal courts need not defer to
the state proceedings if the state courts expressly agree to stay their own consideration of the issues raised in the
federal action pending disposition of that action. Moreover, it may be in a particular case that, at the time a
motion to dismiss is filed, the federal suit at issue is well enough along that its dismissal would itself constitute a
waste of judicial resources and an invitation to duplicative effort. See Colorado River, 424 U.S. at 820 [96 S.Ct. at
1247-1248]; Moses H. Cone Hospital, 460 U.S. at _[103 S.Ct. at 937]. Finally, we do not deny that, in a case in which
the arguments for and against deference to a state adjudication were otherwise closely matched, the fact that a
federal suit was brought by Indians on their own behalf and sought only to adjudicate Indian rights should be
figured into the balance.

_U.S. at _, 103 S.Ct. at 3215 (emphasis added). In its present posture, this case, in our view, presents the kind of
circumstances recognized by the Supreme Court as features of a particular suit that tip the balance against dismissal
of a federal adjudication of Indian water rights even in the face of a contemporaneous but nascent state proceeding.
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1. “Stay” of State Proceedings.

At the time the United States filed this action in the district court in September of 1975 there was no
contemporaneous state proceeding of any kind to adjudicate water rights in the upper Williamson River watershed.
Some months after the United States filed its suit in federal court, however, the Oregon State Water Resources
Director issued a notice announcing that on Sept. 1, 1976, he would “begin an investigation of the flow and use of
waters of the Klamath River and its tribu****taries .... ” Under the Oregon scheme for adjudicating water rights, such a
notice of investigation is one of the prerequisites to a state court determination of water rights. In addition, the Water
Resources Director, after investigation, must decide that the “facts and conditions justify” making a determination of
water rights. See Or.Rev. Stat. 539.020 (1981). At the time the district court ruled on defendants’ motion to dismiss the
federal suit, none of the preliminary steps in the Oregon adjudication had been completed.8

Of equal or greater importance to our decision in this case, however, is the fact that even at this time, some seven
years after the Oregon Water Resources Director issued his notice of investigation, the state determination of water
rights in the Klamath Basin has not proceeded beyond administrative investigation. Indeed, the
information-gathering stage of the procedure is not yet complete. In effect, the state proceeding has been stayed
during the pendency of this federal suit. See San Carlos Apache Tribe of Arizona at _, 103 S.Ct. at 3215.°

2. Duplication and Waste of Judicial Resources That Would be Occasioned by Dismissal of the Federal Suit.

As the Supreme Court in San Carlos Apache Tribe warned, “in a particular case ... the federal suit at issue [may be] well
enough along that its dismissal would itself constitute a waste of judicial resources and an invitation to duplicative
effort.” At _, 103 S.Ct. at 3215.% 1t is our opinion that this case presents precisely such a situation. First, we note that
the district court carefully tailored its exercise of jurisdiction to decide only the priority among water rights created
under federal law. See infra Section 11(C)(1)(c); see also Moses H. Gone Memorial Hospital v. Mercury Construction, 103
S.Ct. at 941. Second, the contemporaneous state proceeding for adjudicating water rights was, and still is, nascent.
Finally, the district court has taken evidence, heard extensive argument from all of the parties, and developed a
multi-volumed record on which to base its decision of the water rights questions presented by this case. Both the
individual defendants as well as the intervenor, State of Oregon, have been offered, and have taken, a full opportunity
to participate in all aspects of this litigation. The district court’s determination of water rights is more than “well
enough along,” it is complete. Given this factual setting, it is clear to us that neither the policies of the McCarran
Amendment, nor the interest of wise judicial administration would be served by a decision from this court reversing
and vacating the district *“*court’s judgment without reaching the merits. See San Carlos Apache Tribe, at _, 103 S.Ct.
at 3214.

3. The District Court’s Adjudication of Indian Water Rights.

In its Pretrial Order, the district court carefully outlined the issues it would decide and those it would leave to
subsequent state adjudication. The court limited its determination to ordering the priority among reserved water
rights arising under federal law. The district court explicitly anticipated that “[a]ctual quantification of the [reserved]
rights to use of the waters of the Williamson River and its tributaries within the [federal] litigation area will be left for
judicial determination, consistent with the decree in this action, by the State of Oregon under the provisions of [the
McCarran Amendment].”

In so limiting its exercise of jurisdiction, the district court avoided passing on questions of state water law and
indeed ruled only on those questions involving application of the federal Indian law doctrine of reserved water rights.
Far from improperly intruding on the role of the state court, we find that in exercising federal jurisdiction in this
fashion the district court coordinated its adjudication of water rights with adjudication by the state court so as to
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allow each forum to consider those issues most appropriate to its expertise.11

In addition, while this case was not filed initially by the Klamath Tribe under the **"provisions of 28 U.S.C. § 1362,
the Tribe intervened on its own behalf shortly after the United States filed suit. Such intervention was quite proper
since, had the Tribe not intervened, the United States could have been in the difficult position of representing
competing interests in the same law suit. See infra Section I11(C); see also Nevada v. United States, _ U.S. _, 103 S.Ct.
2906, 2917, 77 L.Ed.2d 509 (1983) (recognizing problems faced by Government when it is given the duty to represent
competing interests). Once the Tribe intervened, in light of the district court’s limited exercise of jurisdiction, the case
presented, for all practical purposes, a suit to adjudicate Indian water rights on behalf of an Indian Tribe. See San
Carlos Apache Tribe, _U.S. at _, 103 S.Ct. at 3214.

4. Summary.

The district court limited its exercise of jurisdiction to a determination of the priority among federal water rights on
lands roughly within the boundaries of the former Klamath Indian Reservation. It did not undertake a general stream
adjudication. Proceeding in this fashion, it avoided the duplication of any state water rights adjudication and, we
think, the pitfalls of piecemeal determination of water rights. In fact, the district court considered those factors
identified as “secondary” in Colorado River, see 424 U.S. at 820, 96 S.Ct. at 1247-48, and found, correctly we think, that
they did not counsel dismissal.'? Under these circumstances we cannot say that the district court abused its
discretion. Because the district court had statutory jurisdiction to act as it did, and because we believe it would be an
exercise in unwise and wasteful judicial administration inconsistent with the Supreme Court’s decision in San Carlos
Apache Tribe to vacate and cast aside the district court’s carefully considered judgment in these matters, we proceed
to a review of the merits of the district court’s decision.

II1

WATER RIGHTS

The district court declared reserved water rights within the litigation area to ****the Klamath Tribe, the Government,
individual Indians, and non-Indian successors to Indian land owners. Each of the parties appeals from a different
aspect of the district court’s judgment. We address, first, the State and individual defendants’ appeal from the court’s
declaration of water rights to the Tribe.

A. A Reservation of Water to Accompany the Tribe’s Treaty Right to Hunt, Fish, and Gather.

Article | of the 1864 treaty with the Klamath Tribe reserved to the Tribe the exclusive right to hunt, fish, and gather on
its reservation. 16 Stat. 707, 708; Kimball I, 493 F.2d at 566. This right survived the Klamath Termination Act, 25 U.S.C.
§§ 564-564w (1976). See Kimball v. Callahan, 590 F.2d 768, 775 (9th Cir.), cert. denied, 444 U.S. 826, 100 S.Ct. 49, 62
L.Ed.2d 33 (1979) (Kimball Il); Kimball I, 493 F.2d at 569. The issue presented for decision in this case is whether, as the
district court held, these hunting and fishing rights carry with them an implied reservation of water rights.

1. Reservation of Water in the 1864 Treaty-

In Winters v. United States, 207 U.S. 564, 576-77, 28 S.Ct. 207, 211-12, 52 L.Ed. 340 (1908), the Supreme Court held that
the treaty creating the Fort Belknap Indian Reservation contained an implied reservation of water to irrigate the arid
Indian lands. More recently, in Cappaert v. United States, 426 U.S. 128, 96 S.Ct. 2062, 48 L.Ed.2d 523 (1976), and United
States v. New Mexico, 438 U.S. 696, 98 S.Ct. 3012, 57 L.Ed.2d 1052 (1978), the Supreme Court addressed the scope and
nature of Winters doctrine water rights on federal lands other than Indian reservations. In Cappaert, the Court upheld
a lower court determination that, in setting aside the Devil’s Hole National Monument, the United States had reserved
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a quantity of water sufficient to meet the purposes for which the Monument was established. The Court stated:

In determining whether there is a federally reserved water right implicit in a federal reservation of public land, the
issue is whether the Government intended to reserve unappropriated and thus available water. Intent is inferred if
the previously unappropriated waters are necessary to accomplish the purposes for which the reservation was
created.

426 U.S. at 139, 96 S.Ct. at 2070. In New Mexico, the Supreme Court clarified the scope of the reserved water rights
doctrine in the course of determining whether the United States had reserved water for use on the Gila National
Forest in New Mexico. The Court indicated that water may be reserved under the Winters doctrine only for the primary
purposes of a federal reservation. 438 U.S. at 702, 98 S.Ct. at 3015. Hence, even though the Supreme Court agreed that
hunting, fishing, and recreation are among the purposes for which the National Forest System is maintained, it
determined that these purposes are secondary to the purposes of “securing favorable conditions of water flows,” and
furnishing “a continuous supply of timber.” 16 U.S.C. § 475 (1976), quoted in United States v. New Mexico, 438 U.S. at
706-07, 98 S.Ct. at 3017. Accordingly, only the latter purposes carried with them an implied reservation of water rights.
438 U.S. at 713-15, 98 S.Ct. at 3020-22. New Mexico and Cappaert, while not directly applicable to Winters doctrine
rights on Indian reservations, see F. Cohen, Handbook of Federal Indian Law 581-85 (1982 ed.),13 establish several
useful guidelines. First, water rights may be implied only “[w]here water is necessary to "“**fulfill the very purposes for
which a federal reservation was created,” and not where it is merely “valuable for a secondary use of the reservation.”
New Mexico, 438 U.S. at 702, 98 S.Ct. at 3014. Second, the scope of the implied right is circumscribed by the necessity
that calls for its creation. The doctrine “reserves only that amount of water necessary to fulfill the purpose of the
reservation, no more.” Cappaert, 426 U.S. at 141,96 S.Ct. at 2071.

The question, therefore, is whether securing to the Indians the right to hunt, fish, and gather was a primary
purpose of the Klamath Reservation. Resolution of this question, in turn, depends on an analysis of the intent of the
parties to the 1864 Klamath Treaty as reflected in its text and the surrounding circumstances. See Washington v.
Fishing Vessel Ass’n, 443 U.S. 658, 675-76, 99 S.Ct. 3055, 3069-70, 61 L.Ed.2d 823 (1979); United States v. Winters, 207
U.S. at 575-76, 28 S.Ct. at 211. The State and individual appellants argue that the intent of the 1864 Treaty was to
convert the Indians to an agricultural way of life. The Government and the Tribe argue that an equally important
purpose of the treaty was to guarantee continuity of the Indians’ hunting and gathering lifestyle. Under the guidelines
established in Cappaert and New Mexico, we find that both objectives qualify as primary purposes of the 1864 Treaty
and accompanying reservation of land.

Article | of the Klamath Treaty expressly provides that the Tribe will have exclusive on-reservation fishing and
gathering rights. 16 Stat. 708. This language has been interpreted to include, in addition, a grant of exclusive hunting
and trapping rights. Kimball I, 493 F.2d at 566; Klamath & Modoc Tribes v. Maison, 139 F.Supp. 634, 637 (D.Or.1956),
aff’d in part, rev’d in part, 338 F.2d 620 (9th Cir.1964). As this court noted in Kimball |,

The specific treaty provision reserving the Klamaths’ exclusive right to fish could prompt the argument that their
treaty excludes the right to hunt. However, in light of the highly significant role that hunting and trapping played
(and continue to play) in the lives of the Klamaths, it seems unlikely that they would have knowingly relinquished
these rights at the time they entered into the treaty.

493 F.2d at 566 (footnote omitted).14 In view of the historical importance of hunting and fishing, and the language
of Article | of the 1864 Treaty, we find that one of the “very purposes” of establishing the Klamath Reservation was to
secure to the Tribe a continuation of its traditional hunting and fishing lifestyle. This was at the forefront of the Tribe’s

concerns in negotiating the treaty and was recognized as important by the United States as well.®
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At the same time, as the State and individual defendants argue, Articles Il ****through V of the 1864 Treaty evince a
purpose to convert the Klamath Tribe to an agricultural way of life. Article Il provides that monies paid to the Tribe in
consideration for the land ceded by the treaty “shall be expended ... to promote the well-being of the Indians, advance
them in civilization, and especially agriculture, and to secure their moral improvement and education.” 16 Stat. 708
(emphasis added). A similar focus on agriculture is reflected in the language of Articles IlI, IV and V. Id. at 708-09. It is
apparent that a second essential purpose in setting aside the Klamath Reservation, recognized by both the Tribe and
the Government, was to encourage the Indians to take up farming.

Neither Cappaert nor New Mexico requires us to choose between these activities or to identify a single essential
purpose which the parties to the 1864 Treaty intended the Klamath Reservation to serve. See supra note 11. In fact, in
Colville Confederated Tribes v. Walton, 647 F.2d 42 (9th Cir.), cert. denied, 454 U.S. 1092, 102 S.Ct. 657, 70 L.Ed.2d 630
(1981), this court found that provision of a “homeland for the Indians to maintain their agrarian society,” id. at 47, as
well as “preservation of the tribe’s access to fishing grounds,” id. at 48, were dual purposes behind establishment of
the Colville Reservation. Consequently the court found an implied reservation of water to support both of these
activities. President Grant established the Colville Reservation in a one-paragraph Executive Order that stated only
that the land would be “set apart as a reservation for said Indians.”*®
purposes of the reservation and implied water rights from a much less explicit text than that provided by the 1864
Klamath Treaty, Articles | through V. See Colville, 647 F.2d at 47 n. 8. We therefore have no difficulty in upholding the
district court’s finding that at the time the Klamath Reservation was established, the Government and the Tribe

Thus the court in Colville discovered the

intended to reserve a quantity of the water flowing through the reservation not only for the purpose of supporting
Klamath agriculture, but also for the purpose of maintaining the Tribe’s treaty right to hunt and fish on reservation
lands.

A water right to support game and fish adequate to the needs of Indian hunters and fishers is not a right
recognized as a part of the common law doctrine of prior appropriation followed in Oregon.17 Indeed, one of the
standard requirements of the prior appropriation doctrine is that some diversion of the natural flow of a stream is
necessary to effect a valid appropriation.18 But diversion of water is not required to support the fish and game that
"the Klamath Tribe take in exercise of their treaty rights. Thus the right to water reserved to further the Tribe’s
hunting and fishing purposes is unusual in that it is basically non-consumptive. See 1 R. Clark, Waters and Water Law §
55.2, at 578-81 (1967). The holder of such a right is not entitled to withdraw water from the stream for agricultural,
industrial, or other consumptive uses (absent independent consumptive rights). Rather, the entitlement consists of
the right to prevent other appropriated from depleting the streams waters below a protected level in any area where
the non-consumptive right applies. See Cappaert, 426 U.S. at 143, 96 S.Ct. at 2072 (characterizing right in similar
manner). In this respect, the water right reserved for the Tribe to hunt and fish has no corollary in the common law of
prior appropriations.19

2. Effect of the Klamath Termination Act on the Tribe’s Hunting and Fishing Water Rights.

In 1954, Congress terminated federal supervision of the Klamath Tribe. 25 U.S.C. §§ 564-564w (1976). The state and
individual appellants now argue that the Termination Act also abrogated any water rights reserved by the 1864 Treaty
to accompany the Tribe’s right to hunt and fish. Appellants contend that when federal supervision was terminated,
former reservation lands were sold at full market value without limitations on use. See Act of Aug. 23, 1958, Pub.L. No.
85-371, 72 Stat. 816, 817 (1958 amendments to Termination Act). They conclude that recognition of a reserved water
right to sustain the Tribe’s hunting and fishing rights would impose a servitude or limitation on the use of former
reservation lands in contravention of the Termination Act policy of unencumbered sale.
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Appellants’ argument, however, overlooks the substantive language of the Termina™**tion Act,?° the canons of
construction for legislation affecting Indian Tribes, and the implications of our decision in Kimball I. Section 564m(a)
of the Termination Act provides, “[n]othing in sections 564-564w of this title shall abrogate any water rights of the
tribe and its members.” 25 U.S.C. § 564m(a) (1976); see Menominee Tribe v. United States, 391 U.S. 404,416 n. 7,88 S.Ct.
1705, 1712-13 n. 7, 20 L.Ed.2d 697 (1968) (Stewart, J., dissenting). This provision admits no exception, nor can it be
read to exclude reserved water rights. Congress presumably was aware of the importance of such rights to Indian
tribes at the time it drafted section 564m of the Klamath Termination Act.”! A conclusion that the Termination Act
ended the Klamath’s hunting and fishing water rights would impute to Congress the intention to abrogate rights
guaranteed to the Tribe in the 1864 Treaty. As the Supreme Court noted in Menominee Tribe v. United States, 391 U.S.
404,413, 88 S.Ct. 1705, 1711, 20 L.Ed.2d 697 (1968), it is “difficult to believe that Congress, without explicit statement,
would subject the United States to a claim for compensation by destroying property rights conferred by treaty.” See
Swim v. Bergland, 696 F.2d 712, 717 (9th Cir.1983); United States v. State of Washington, 520 F.2d 676, 693 (9th Cir.1975)
(“[o]nce a tribe is determined to be a party to a treaty, its rights under that treaty may be lost only by unequivocal
action of Congress.”), cert. denied, 423 U.S. 1086, 96 S.Ct. 877, 47 L.Ed.2d 97 (1976); Comment, The Water Rights of
Klamath Indian Allottees, 59 Ore.L.Rev. 299, 312-17 (1980). Because Congress in section 564m of the Termination Act
explicitly protected tribal water rights and nowhere in the Act explicitly denied them, we can only conclude that such
rights survived termination.

Our conclusion is confirmed by this court’s prior decision in Kimball I. There we found that the Tribe’s hunting and
fishing rights, protected by Article | of the 1864 Treaty, survived passage of the Termination Act. 493 F.2d at 568-69; see
Kimball Il, 590 F.2d at 775. Were we to deny today reservation of sufficient water to protect the rights recognized in
Kimball I and II, we would effectively nullify the substance of those decisions. In sum, we agree with the district court
that the water rights reserved to the Klamath Tribe by Treaty in 1864 were not abrogated by enactment of the Klamath
Termination Act in 1954.

3. Priority of the Water Right Reserved to Accompany the Tribe’s Treaty Right to Hunt and Fish.

The district court found that the Tribe’s water right accompanying its right to hunt and fish carried a priority date for
appropriation of time immemorial. United States v. Adair, 478 F.Supp. at 350. The State and individual appellants
argue that an implied reservation of water cannot have a priority date earlier than establishment of the reservation.
The Government and the Tribe argue that a pre-reservation priority date is appropriate for tribal water uses that
pre-date establishment of the reservation. We have been unable to find any decisions that squarely address this issue.
We therefore begin our analysis by turning to well-established principles of Indian treaty interpretation and Indian
property rights for guidance.

Foremost among these is the principle that “the treaty is not a grant of *“**rights to the Indians, but a grant of
rights from them — a reservation of those not granted.” United States v. Winans, 198 U.S. 371, 381, 25 S.Ct. 662, 664, 49
L.Ed. 1089 (1905); accord Washington v. Fishing Vessel Ass’n, 443 U.S. 658, 678, 680-81, 99 S.Ct. 3055, 3070-71, 3071-72,
61 L.Ed.2d 823 (1979); United States v. Wheeler, 435 U.S. 313,327 n. 24,98 S.Ct. 1079, 1088 n. 24, 55 L.Ed.2d 303 (1978).
Further, Indian treaties should be construed as the tribes would have understood them. Choctaw Nation v. Oklahoma,
397 U.S. 620, 631, 90 S.Ct. 1328, 1334-35, 25 L.Ed.2d 615 (1970); United States v. Top Sky, 547 F.2d 486, 487 (9th
Cir.1976); Kimball I, 493 F.2d at 566 & n. 7 (treaty construed as Indians would have understood it given practices and
customs of tribe at time treaty was negotiated); see also Worcester v. Georgia, 31 U.S. (6 Pet.) 515, 551-54, 8 L.Ed. 483
(1832). And any ambiguity in a treaty must be resolved in favor of the Indians. Oliphant v. Suquamish Indian Tribe, 435
U.S. 191,208 n. 17, 98 S.Ct. 1011, 1020 n. 17, 55 L.Ed.2d 209 (1978); Bryan v. Itasca County, 426 U.S. 373, 392, 96 S.Ct.
2102,2112-13,48 L.Ed.2d 710 (1976); Confederated Salish & Kootenai Tribes v. Namen, 665 F.2d 951, 962 (9th Cir.), cert.

denied, 459 U.S. 977, 103 S.Ct. 314, 74 L.Ed.2d 291 (1982). A corollary of these principles, also recognized by the
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Supreme Court, is that when a tribe and the Government negotiate a treaty, the tribe retains all rights not expressly
ceded to the Government in the treaty so long as the rights retained are consistent with the tribe’s sovereign
dependent status. See Oliphant v. Suquamish Indian Tribe, 435 U.S. at 208, 98 S.Ct. at 1020-21; United States v.
Ahtanum Irrigation Dist., 236 F.2d 321, 326 (9th Cir.1956), cert. denied, 352 U.S. 988, 77 S.Ct. 386, 1 L.Ed.2d 367 (1957).

In 1864, at the time the Klamath entered into a treaty with the United States, the Tribe had lived in Central Oregon
and Northern California for more than a thousand years. This ancestral homeland encompassed some 12 million
acres. Within its domain, the Tribe used the waters that flowed over its land for domestic purposes and to support its
hunting, fishing, and gathering lifestyle. This uninterrupted use and occupation of land and water created in the Tribe
aboriginal or “Indian title” to all of its vast holdings. See United States v. Klamath and Modoc Tribes, 304 U.S. 119,
122-23,58 S.Ct. 799, 801, 82 L.Ed. 1219 (1938); see also United States v. Santa Fe Pacific R. Co., 314 U.S. 339, 345, 62 S.Ct.
248,251, 86 L.Ed. 260 (1941); Holden v. Joy, 84 U.S. (17 Wall.) 211, 244,21 L.Ed. 523 (1872). See generally, Note, “Indian
Title: The Rights of American Natives in Lands They Have Occupied Since Time Immemorial,” 75 Colum.L.Rev. 655 (1975).
Aboriginal title is “considered as sacred as the fee simple of the whites.” Mitchel v. United States, 34 U.S. (9 Pet.) 711,
745, 9 L.Ed. 283 (1835); accord United States v. Santa Fe Pacific R. Co., 314 U.S. at 345, 62 S.Ct. at 251. The Supreme
Court has specifically held that the Tribe had aboriginal title to, timber on the Klamath Reservation. United States v.
Klamath and Modoc Tribes, 304 U.S. 119, 122-23, 58 S.Ct. 799, 801, 82 L.Ed. 1219 (1938). The Tribe’s title also included
aboriginal hunting and fishing rights, see Sac & Fox Tribe of Mississippi in lowa v. Licklider, 576 F.2d 145, 151 (8th Cir.),
cert. denied, 439 U.S. 955, 99 S.Ct. 353, 58 L.Ed.2d 346 (1978), and by the same reasoning, an aboriginal right to the
water used by the Tribe as it flowed through its homeland. Cf. United States v. Santa Fe Pacific R. Co., 314 U.S. at 344,
359, 62 S.Ct. at 257—58 (accounting ordered for rents, issues and profits derived from lands to which tribe held
aboriginal title). Only the United States can extinguish such aboriginal title. United States v. Alcea Band of Tillamooks,
329 U.S. 40, 46, 67 S.Ct. 167, 170, 91 L.Ed. 29 (1946). Until the latter part of the nineteenth century, aboriginal title was
most often extinguished by a treaty between the affected tribe and the United States. See C. Wilkinson & J. Volkman,
Judicial Review of Indian Treaty Abrogation: “As Long as Water Flows, or Grass Grows Upon the Earth” — How Long a
Time Is That? 63 Calif.L.Rev. 601, 608-12 (1975).

With this background in mind, we examine the priority date attaching to the Klamath Tribe’s reservation of water
to support its hunting and fishing rights. In Ar-"“**tide | of the 1864 Treaty the Tribe expressly ceded “all [its] right, title
and claim” to most of its ancestral domain. 16 Stat. 707. In the same article, however, the Tribe reserved for its
exclusive use and occupancy the lands that became the Klamath Reservation, the same lands that are the subject of
the instant suit. 16 Stat. 708. There is no indication in the treaty, express or implied, that the Tribe intended to cede
any of its interest in those lands it reserved for itself. See United States v. Winans, 198 U.S. at 381, 25 S.Ct. at 664; United
States v. Ahtanum Irrigation Dist., 236 F.2d at 326. See also Bryan v. Itasca County, 426 U.S. at 392, 96 S.Ct. at 2112-13.
Nor is it possible that the Tribe would have understood such a reservation of land to include a relinquishment of its
right to use the water as it had always used it on the land it had reserved as a permanent home. See Choctaw Nation v.
Oklahoma, 397 U.S. at 631, 90 S.Ct. at 1334-35; Kimball I, 493 F.2d at 566. Further, we find no language in the treaty to
indicate that the United States intended or understood the agreement to diminish the Tribe’s rights in that part of its
aboriginal holding reserved for its permanent occupancy and use. Accordingly, we agree with the district court that
within the 1864 Treaty is a recognition of the Tribe’s aboriginal water rights and a confirmation to the 'Tribe of a
continued water right to support its hunting and fishing lifestyle on the Klamath Reservation.

Such water rights necessarily carry a priority date of time immemorial. The rights were not created by the 1864
Treaty, rather, the treaty confirmed the continued existence of these rights. See Washington v. Fishing Vessel Ass’n, 443
U.S. at 678-81, 99 S.Ct. at 3070-72; State v. Coffee, 97 Idaho 905, 908, 556 P.2d 1185, 1188 (1976); see also Worcester v.
Georgia, 31 U.S. (6 Pet.) 515, 8 L.Ed. 483 (1832); Johnson v. McIntosh, 21 U.S. (8 Wheat.) 543, 5 L.Ed. 681 (1823). See
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generally W. Veeder, Indian Prior and Paramount Rights to the Use of Water, 16 Rocky Mtn.Min.L.Inst. 631, 649-57
(1971). To assign the Tribe’s hunting and fishing water rights the later, 1864, priority date argued for by the State and
individual appellants would ignore one of the fundamental principles of prior appropriations law — that priority for a
particular water right dates from the time of first use. See 5 R. Clark, Waters and Water Rights §§ 410, 414.2 (1972).
Furthermore, an 1864 priority date might limit the scope of the Tribe’s hunting and fishing water rights by reduction
for any pre-1864 appropriations of water. This could extinguish rights the Tribe held before 1864 and intended to
reserve to itself thereafter. Thus, we are compelled to conclude that where, as here, a tribe shows its aboriginal use of
water to support a hunting and fishing lifestyle, and then enters into a treaty with the United States that reserves this

aboriginal water use, the water right thereby established retains a priority date of first orimmemorial use.??

This does not mean, however, as the individual appellants argue, that the former Klamath Reservation will be
subject to a “wilderness servitude” in favor of the Tribe. Apparently, appellants read the water rights decreed to the
Tribe to require restoration of an 1864 level of water flow on former reservation lands now used by the Tribe to
maintain traditional hunting and fishing lifestyles. We do not interpret the district court’s decision so expansively.

In its opinion discussing the Tribe’s hunting and fishing water rights, the district court stated “[t]he Indians are still
entitled to as much water on the Reservation lands as they need to protect their hunting and fishing rights.” 478
F.Supp. at 345. We interpret this statement to confirm to the Tribe the amount of water necessary to support its
hunting and fishing rights as currently exercised to maintain the livelihood of Tribe members, not as "**“these rights
once were exercised by the Tribe in 1864. We find authority for such a construction of the Indians’ rights in the
Supreme Court’s decision in Washington v. Fishing Vessel Ass’n, 443 U.S. 658, 99 S.Ct. 3055, 61 L.Ed.2d 823 (1979).
There, citing Arizona v. California, 373 U.S. 546, 83 S.Ct. 1468, 10 L.Ed.2d 542 (1963), a reserved water rights case, the
court stated “that Indian treaty rights to a natural resource that once was thoroughly and exclusively exploited by the
Indians secures so much as, but not more than, is necessary to provide the Indians with a livelihood — that is to say, a
moderate living.” 443 U.S. at 686, 99 S.Ct. at 3075. Implicit in this “moderate living” standard is the conclusion that
Indian tribes are not generally entitled to the same level of exclusive use and exploitation of a natural resource that
they enjoyed at the time they entered into the treaty reserving their interest in the resource, unless, of course, no
lesser level will supply them with a moderate living. See Washington v. Fishing Vessel Ass’n, 443 U.S. at 686, 99 S.Ct. at
3074-75.% As limited by the “moderate living” standard enunciated in Fishing Vessel, we affirm the district court’s
decision that the Klamath Tribe is entitled to a reservation of water, with a priority date of immemorial use, sufficient
to support exercise of treaty hunting and fishing rights.24

B. Water Rights of Successors-in-interest to Klamath Indian Allottees.

The district court declared water rights to both Indian and non-Indian successors-in-interest to Klamath Indian
allottees. As to the Indian owners of allotted lands, appellants argue that the terms of the Klamath Termination Act
subject any water rights of such allottees to state water law. See 25 U.S.C. § 564m (1976). The Tribe, by cross-appeal,
also challenges the district court’s declaration of water rights to non-Indian successors-in-interest to lands previously
allotted to members of the Tribe. We affirm the district court’s determination in all respects on these issues.

1. Indian Successors to Allotted Reservation Lands.
With regard to individual Indian landowners, the district court stated:

The individual Indian landowners are entitled to use water essential to their agricultural needs when those needs
arise. This right, however, is subject to the superior right of other Indians to use the water for the preservation of
hunting and fishing on Reservation lands.

The priority date of Indian rights to water for irrigation and domestic purposes is 1864.
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478 F.Supp. at 346, 350. The scope of Indian irrigation rights is well settled. See Arizona v. California, 373 U.S. 546,
599-601, 83 S.Ct. 1468, 1497-98, 10 L.Ed.2d 542 (1963). It is a right to sufficient water to “irrigate all the practicably
irrigable acre™*age on the reservation.” Id. at 600, 83 S.Ct. at 1498. Individual Indian allottees have a right to use a
portion of this reserved water. United States v. Powers, 305 U.S. 527, 531, 59 S.Ct. 344, 346, 83 L.Ed. 330 (1939).
Moreover, the full measure of this right need not be exercised immediately. As with rights reserved to the Tribe, water
may be used by Indian allottees for present and future irrigation needs.?> See Colville Confederated Tribe v. Walton,
647 F.2d at 51; United States v. Ahtanum Irrigation District, 236 F.2d 321, 342 (9th Cir.1956).

This right is limited here only by section 14 of the Klamath Termination Act, 25 U.S.C. § 564m (1976). This section
provides, first, that “[n]othing in [The Termination Act] shall abrogate any water rights of the tribe and its members,”
and second, that “the laws of the State of Oregon with respect to abandonment of water rights by non-use shall not
apply to the tribe and its members until fifteen years after the date of the proclamation [of termination].” Id. The State
and individual appellants argue that the second part of section 564m was meant to apply all Oregon water law, except
that respecting abandonment of water rights by non-use, to the Tribe immediately upon the proclamation of

termination.?®

We cannot accept this position. To do so would undermine the explicit command in the first part of section 564m
that termination does not abrogate Klamath tribal water rights. For example, under appellants’ interpretation of
section 564m, after the proclamation in 1961 any water rights of the Tribe not perfected under the Oregon system,
whether or not these rights were in actual use, would be lost to the Tribe. See, e.g., Or.Rev.Stat. §§ 537.211-537.270,
537.410-537.450 (1981). Moreover, if all Oregon water law except the non-use provisions were applied to the Tribe in
1961, the Tribe’s ability to appropriate its full measure of reserved water rights would be cut off because Oregon water
law, unlike the law of federal reserved rights, has no provision to protect reserved but unappropriated waters.

In order to effectuate the Termination Act’s explicit command that Klamath water rights survive unimpaired, we
must interpret the second part of section 564m to mean that starting in 1976, fifteen years after the proclamation of
termination in 1961, reserved water actually appropriated for use by members of the Tribe on allotments, could be
lost under Oregon laws “with respect to abandonment of water rights by non-use.” However, no other provision of
Oregon water law that might preclude appropriation of the full measure of Klamath reserved water rights may be
applied to the Tribe or its members consistently with the unequivocal language of protection in the first sentence of
section 564m.>” *'To hold otherwise would sanction destruction of treaty rights in the absence of the required
express Congressional approval. See Menominee Tribe v. United States, 391 U.S. 404, 413, 88 S.Ct. 1705, 1711, 20
L.Ed.2d 697 (1968) (abrogation of treaty rights not lightly imputed to Congress in the absence of explicit statement);
accord, Kimball I, 493 F.2d at 569; United States v. State of Washington, 520 F.2d 676, 693 (9th Cir. 1975), cert. denied,
423 U.S. 1086, 96 S.Ct. 877, 47 L.Ed.2d 97 (1976). See generally Comment, The Water Rights of Klamath Indian Allottees,
59 Ore.L.Rev. 299, 312-17 (1980).

2. Non-Indian Successors to Allotted Reservation Lands.
The district court held that:

a non-Indian successor to an Indian allottee acquires an appurtenant right to water for the actual acreage under
irrigation when he gets title from his Indian predecessor. The priority date of that right is 1864.

The non-Indian also acquires a right, with an 1864 priority date, to water for additional acreage which he, with
reasonable diligence, may place under irrigation.

478 F.Supp. at 349. The sole claim raised by the Tribe in its cross-appeal is to this aspect of the district court’s
decision.
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The claim, however, is foreclosed by our recent decision in Colville Confederated Tribes v. Walton, 647 F.2d at 42.
There we held that “[t]he full quantity of water available to the Indian allottee thus may be conveyed to the
non-Indian purchaser.” Id. at 51. The limitations on this transfer, recognized in Colville are, first, that the non-Indian
successor’s right to water is “limited by the number of irrigable acres [of former reservation lands that] he owns,” id.,
and second, that the non-Indian purchaser may lose the right to that quantity of water through non-use. Thus, citing
the district court’s opinion in the instant case, in Colville, we limited a non-Indian successor to lands allotted to a
member of the Colville Tribe to the amount of water used by the Indian predecessor plus additional water that “he or
she appropriates with reasonable diligence after the passage of title.” Id; see United States v. Hibner, 27 F.2d 909
(D.ldaho 1928).28 Accordingly, the district court’s decision on this point is affirmed.

C. The United States’ Water Rights in Former Klamath Reservation Lands.

The district court did not determine the scope or priority of the Government’s water rights on land it now owns within
the former Klamath Reservation,29 although the Government’s claims had been developed fully in the record before
the court. These Government lands constitute approximately 70% of the former reservation and include the Klamath
National Wildlife Refuge and large portions of the Winema National Forest. Rather than determine the Government’s
water rights in these lands, however, the district court concluded:

The protection of the Indians’ hunting and fishing rights requires a natural streamflow through both the Marsh
and forest lands on the former Reservation. The Indians’ use of their rights to that streamflow will ensure that
enough water flows through the Refuge and through the Winema National Forest within the former Reservation to
fulfill the Government’s purposes for those lands.

It is therefore unnecessary to issue a separate declaration of Government water rights for the Refuge and forests
of the Reservation.

478 F.Supp. at 347. The Government, in its brief, states that “while the court below assumed that fulfillment of the
Indians’ Article | rights will also satisfy all of the rights of the United States, this thesis was ****not asserted, much less
established, before the district court.” We agree.

The most significant water rights still held by the Klamath Tribe on former reservation lands are those that
accompany their treaty hunting and fishing rights. See supra Section III(A)(l).30 These rights are essentially
nonconsumptive in nature. /d. Thus, to the extent that the United States now owns former reservation lands which
may be benefited by a compatible nonconsumptive use of water, the Government may participate in the enjoyment of
the Klamath’s hunting and fishing water rights. See United States v. Alpine Land & Reservoir Co., 697 F.2d 851, 859-60
(9th Cir.) (discussing water right for recreation), cert, denied, sub nom. Pyramid Lake Paiute Tribe of Indians v.
Truckee-Carson Irrigation District, _ U.S. _, 104 S.Ct. 193, 78 L.Ed.2d 170 (1983).

We must point out, however, that the Government has no ownership interest in, or right to control the use of, the
Klamath Tribe’s hunting and fishing water rights. The hunting and fishing rights from which these water rights arise by
necessary implication were reserved by the Tribe in the 1864 treaty with the United States. See supra section IlI(A). The
hunting and fishing rights themselves belong to the Tribe and may not be transferred to a third party. See generally
Montana v. United States, 450 U.S. 544, 101 S.Ct. 1245, 67 L.Ed.2d 493 (1981). Because the Klamath Tribe’s treaty right
to hunt and fish is not transferable, it follows that no subsequent transferee may acquire that right of use or the

reserved water necessary to fulfill that use.3!

It follows that the district court erred in concluding that it was unnecessary to determine the scope and priority of
the Government’s water rights in former reservation lands. Because, on the record below, these rights may be defined
as a matter of federal law, we have concluded that a remand on this issue is unnecessary. See Turf Paradise, Inc. v.
Arizona Downs, 670 F.2d 813, 821 (9th Cir.), cert. denied, 456 U.S. 1011, 102 S.Ct. 2308, 73 L.Ed.2d 1308 (1982).
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The Government claims that its water rights in former reservation land derive from two sources. The first is its
acquisition of land, together with appurtenant water rights, from Indian allottees. The second is its implied
reservation of water rights under the Winters doctrine. We conclude that the Government is entitled to claim rights as
successor to Indian allottees. We further conclude that the Government may not claim further reserved water rights
with an 1864 priority date. The Government has not asserted, and we thus do not decide, whether additional rights
could have been reserved by implication pursuant to the Klamath Termination Act.

1. Appurtenant Water Rights.

The Government acquired the former reservation lands by purchasing land from Indian allottees and condemning
land “***held in trust for Indian allottees. See supra Section I. It is therefore entitled to the same appurtenant water
rights as other non-Indian successors, subject to the limitations articulated in Colville. The priority-date of these rights
is 1864.

2. Reserved Water Rights.

The Government has argued that it reserved water rights in 1864 for Indian reservation purposes and converted those
rights to forest and wildlife preserve purposes upon acquisition of beneficial interest in the land. We disagree.

The purpose of a federal reservation of land defines the scope and nature of impliedly reserved water rights. See
United States v. New Mexico, 438 U.S. at 700, 98 S.Ct. at 3014. Because the reserved rights doctrine is an exception to
Congress’s explicit deference to state water law in other areas, see id. at 715, 98 S.Ct. at 3021, the Supreme Court has
emphasized the importance of the limitation of such rights to only so much water as is essential to accomplish the
purpose for which the land was reserved. /d. at 700, 98 S.Ct. at 3014. We conclude that it would be inconsistent with
the principles expressed in United States v. New Mexico to hold that the Government may “tack” a currently claimed
Winters right to a prior one by asserting that it has merely changed the purpose of its previously reserved water right.

There is another reason why we must reject the Government’s assertion that, by virtue of the water rights
impliedly reserved in 1864, the Government owns a reserved right to water for forest and wildlife preserve purposes
with an 1864 priority date. The government has claimed that the irrigation rights reserved in 1864 passed to it upon
acquisition of former reservation land, and we have agreed. We have also held that the hunting and fishing rights
reserved in 1864 are currently held by the Tribe. Thus, all water rights reserved in 1864 on land the Government now
owns are accounted for. The Government cannot claim both that the reserved rights passed to Indian allottees and
their successors and that the rights were retained by the United States.

The Government has not argued that Congress intended to reserve water rights for forest and wildlife purposes in
enacting the Klamath Termination Act, and we express no opinion on the merits of such a claim. It is possible that,
after the water rights to which we have held the Government to be entitled have been quantified, the Government will
find that it has insufficient water to use former Klamath Reservation lands for the purposes Congress has designated.
Congress, however, has the power to acquire the additional water the Government may need by explicitly exercising
its constitutional authority under article IV, section 3. See U.S. Const, art. IV, § 3.

8. Klamath River Basin Compact.

Finally, we address the contention of the State of Oregon and the individual defendants that the Government’s
acquisition of appurtenant water rights in former reservation land is limited by the Klamath River Basin Compact,
Pub.L. No. 85-222, 71 Stat. 497 (1957). The Compact explicitly preserves Indian water rights, including irrigation rights
that are more fully exercised after the Compact’s ratification, from diminution. See Art. X, 71 Stat. at 505. The Compact
further preserves all federal rights, powers and jurisdiction except as explicitly conceded. See Art. XI, id. We conclude
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that Congress did not intend to make the terms of the Compact control the government’s acquisition of Indian
irrigation rights or the Tribe’s continued enjoyment of hunting and fishing rights. See Arizona v. California, 373 U.S.
546, 566, 83 S.Ct. 1468, 1480-81, 10 L.Ed.2d 542 (1963). These are the only water rights at issue here.

v

CONCLUSION

After a careful review of the record in this case, we hold that the district court did not abuse its discretion in its
exercise of jurisdiction to determine the scope and priority among the federal reserved water rights involved in this
litigation. As to the district court’s determination of these water “*’rights issues, we affirm in all respects except the
district court’s decision not to declare separately the water rights of the United States on former reservation lands
that it now owns. On this point, we modify the district court’s judgment to incorporate the declaration of the
Government’s water rights within the former Klamath Reservation contained in Section Ill, part C of our opinion. As
modified, the district court’s opinion is AFFIRMED.

Footnotes (as printed in the official reporter)

! The “reef” is a geologic formation that constricts the flow of the Williamson River at the downstream end of the Klamath Marsh. The
“reef” is located near the town of Kirk, Oregon. ***Except for the upper reaches of some of its tributaries, the Williamson River
drainage above the “reef” is entirely within the boundaries of the former Klamath Reservation. The only lands outside the former
reservation, but within the area covered by the Government’s suit, were certain parcels of land withdrawn by the United States from
the public domain for national forest purposes. These withdrawals occurred in 1893, 1906, 1907 and 1930. See Act of Sept. 28, 1893,
28 Stat. 1240; Act of Sept. 17, 1906, 34 Stat. 3231; Act of Jan. 25, 1907, 34 Stat. 3270; Act of May 14, 1930, 46 Stat. 278.

2 The McCarran Amendment waives the United States’ sovereign immunity for the limited purpose of allowing the Government to be
joined as a defendant in a state adjudication of water rights. The Amendment provides in full text: 43 U.S.C. § 666 (1976).

3 We believe that this obligation is heightened in a case where not only Indian property rights, including water rights, are involved, but
where all rights to be adjudicated were reserved for the benefit of an Indian Tribe. See, e.g., Oneida Indian Nation v. County of
Oneida, 414 U.S. 661, 667-68, 94 S.Ct. 772, 777-78,39 L.Ed.2d 73 (1974); United States v. Kagama, 118 U.S. 375, 384, 6 S.Ct. 1109, 1114,
30 L.Ed. 228 (1886). See also White Mountain Apache Tribe v. Bracker, 448 U.S. 136, 141-44, 100 S.Ct. 2578, 2582-84, 65 L.Ed.2d 665
(1980); Bryan v. Itasca Co., 426 U.S. 373,388 n. 14,96 S.Ct. 2102,2111 n. 14,48 L.Ed.2d 710 (1976). This is because the federal policy of
leaving Indians free from state jurisdiction and control is deeply rooted in our nation’s history. See McClanahan v. Arizona State Tax
Commission, 411 U.S. 164, 168, 93 S.Ct. 1257, 1260, 36 L.Ed.2d 129 (1973); Rice v. Olson, 324 U.S. 786, 789, 65 S.Ct. 989, 991, 89 L.Ed.
1367 (1945). All of the water rights to be adjudicated by the federal court in this case derive from the “Winters doctrine” of reserved
water rights. See Winters v. United States, 207 U.S. 564, 28 S.Ct. 207, 52 L.Ed. 340 (1908). They are water rights reserved to the
Klamath Tribe by treaty and passed to subsequent Government, individual Indian, and non-Indian appropriators by operation of
federal Indian law. The only water rights addressed by the instant federal court suit lacking roots in the Klamath Treaty of 1864 or
other aspects of federal Indian law are the water rights reserved by the Government to those parcels of land withdrawn from the
public domain in 1893, 1906, 1907, and 1930. See supra note 1. Even these rights depend on the Winters doctrine and federal law of
reserve water rights for a proper determination of their scope. The preference for a federal forum in which to litigate Indian rights
governed by federal law has received express congressional approval in a number of statutory enactments. See, e.g., 25 U.S.C. §§
345,1322(b) (1976); 28 U.S.C. §§ 1360(b), 1362 (1976).

In Colorado River, the United States filed suit in federal district court in November, 1972, pursuant to 28 U.S.C. § 1345 (1976), for a
declaration of the water rights of the United States and certain Indian Tribes, as well as over 1000 individual water users. Shortly
after commencement of the federal suit, one of the defendants in that suit sought to have the United States served as a defendantin
a continuous state court water rights adjudication under the Colorado Water Rights Determination and Administration Act. The
adjudication pursuant to the Colorado statute encompassed the entire drainage basin of which the area addressed by the federal
suit was only a part. In early 1973, the United States was served in the state proceeding pursuant to the McCarran Amendment, 43
U.S.C. § 666 (1976). The defendants in the federal suit then moved to dismiss the action in favor of the state suit. The district court
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agreed that the doctrine of abstention required dismissal in deference to the state proceeding. The Tenth Circuit then reversed the
district court’s decision to abstain. The Supreme Court, in reviewing the lower court decisions, agreed with the district court that the
McCarran Amendment allows concurrent state and federal jurisdiction over water rights disputes, see Colorado River, 424 U.S. at
809, 96 S.Ct. at 1242, and that the state’s jurisdiction extends to federal reserved water rights including Indian water rights. See id. at
809-13, 96 S.Ct. at 1242-44. The Supreme Court, while agreeing with the district court’s decision to dismiss, rejected the district
court’s reliance on traditional abstention doctrine to justify dismissal. /d. at 813, 96 S.Ct. at 1244. Instead, the Court concluded that:
Id. at 817, 96 S.Ct. at 1246 (quoting Kerotest Mfg. Co. v. C-O-Two Fire Equipment Co., 342 U.S. 180, 183, 72 S.Ct. 219, 221, 96 L.Ed. 200
(1952)). The Court proceeded to analyze the “considerations of ‘[w]ise judicial administration’ ” in the Colorado River case that
counseled dismissal of the federal action in favor of the state proceeding. The most important factor in favor of dismissal was the
McCarran Amendment itself, in which the Court found expressed a “clear federal policy” to avoid “piecemeal adjudication of water
rights in a river system” where a comprehensive state system for adjudication of water rights is available. 424 U.S. at 819, 96 S.Ct. at
1247; accord San Carlos Apache Tribe, _ U.S. at _, 103 S.Ct. at 3214-15. Of lesser importance, but consistent with the policies
underlying the McCarran Amendment, the Court also found significant in its decision to uphold dismissal of the federal action: /d.
424 U.S. at 820, 96 S.Ct. at 1248 (footnote omitted). The Court found that together, these factors “justify the District Court’s dismissal
in this particular case.” Id. (footnote omitted).

5 While the Court’s analysis in Colorado River of traditional abstention doctrine appears equally applicable to this case, the State argues
that recent decisions have significantly expanded Younger abstention. See Trainor v. Hernandez, 431 U.S. 434, 97 S.Ct. 1911, 52
L.Ed.2d 486 (1977); Juidice v. Vail, 430 U.S. 327,97 S.Ct. 1211, 51 L.Ed.2d 376 (1977). It also contends that the abstention discussed in
Burford v. Sun Oil Co., 319 U.S. 315, 63 S.Ct. 1098, 87 L.Ed. 1424 (1943), should require dismissal of the federal district court case in
favor of the state proceeding. We are not persuaded. Unlike Colorado River, all claims raised in the federal suit here have their
genesis in federal law. Thus we find no occasion to apply Burford abstention. As for Younger abstention, we note that while the
complaint in the federal court proceedings sought declaratory and injunctive relief, the request for such relief was not aimed at
restraining any state proceeding, nor did the federal plaintiffs seek a declaration as to the validity of any state law or regulation. See
Colorado River, 424 U.S. at 816-17, 96 S.Ct. at 1245-46 (discussing abstention under the doctrine enunciated in Younger v. Harris, 401
U.S. 37, 91 S.Ct. 746, 27 L.Ed.2d 669 (1971)). Thus, even if the principles enunciated in Younger have been expanded by recent
decisions of the Supreme Court, the instant case is not appropriate for Younger abstention because federal jurisdiction has not been
invoked for the purpose of restraining state proceedings or invalidating a state law.

6 Although the district court never expressly ruled on the motion to dismiss under Colorado River, the court’s Pretrial Order and ultimate
decision reflect consideration of the Colorado River factors. At a September 13, 1976 hearing on defendants’ motions to dismiss, the
district court and counsel thoroughly discussed the Colorado River case and its application to the facts of this case. In the course of
this hearing, the following colloquy between court and counsel occurred: Out of this initial discussion grew the district court’s
Pretrial Order. Apparently, no formal denial of the defendants’ motions to dismiss was ever entered.

" The State argues that this traditional test for an abuse of discretion should be replaced by a narrower test. This narrower test the State
would have us apply derives from Public Service Comm’n of Utah v. Wycoff Co., 344 U.S. 237, 73 S.Ct. 236, 97 L.Ed. 291 (1952). In
Wycoff, the plaintiff sought a declaratory ruling that it was involved in interstate commerce. The Supreme Court held that it would
be an abuse of discretion to issue such a ruling because the controversy before the court was too abstract. /d. at 245-48, 73 S.Ct. at
241-43. The State argues that the district court’s adjudication of water rights in this case is similarly abstract. We disagree. In this
case there exists a genuine controversy which the district court could have resolved finally in every respect. The original complaint
requested as relief The duties of such a master would have included yearly allocation of specific quantities of water to the various
parties to the federal suit. The United States only abandoned its request for such specific quantification of water rights and
administration of the river system under a federal court decree upon the district court’s suggestion that cooperation between state
and federal courts would best be served if the federal court addressed only the legal principles governing the extent of and priority
among water rights arising under federal law in the litigation area, and left quantification and administration of these rights to later
proceedings to be conducted by the State Water Resources Director. See Or.Rev.Stat. §§ 539.040-539.140 (1979). We commend this
effort to coordinate federal and state resolution of water rights. Any generality in the district court’s order resulted from these
coordinating efforts not from the abstract nature of the controversy. Unlike the situation in Wycoff, the plaintiffs request for relief
was not one for “preliminary findings and conclusions intended to fortify the litigant against future regulation.” 344 U.S. at 246, 73
S.Ct. at 241. Rather, the district court properly “*'decided those elements of a ripe controversy that were governed by federal law,
while leaving state law issues necessarily involved in a detailed resolution of the controversy to subsequent state proceedings in
order to harmonize the concurrent federal and state jurisdiction mandated by the McCarran Amendment, 43 U.S.C. § 666 (1976).

8 \we realize, of course, that where both the state and the federal proceedings are in their infancy at the time of a motion to dismiss the
federal proceeding, both Colorado River and San Carlos Apache Tribe indicate that absent unusual circumstances, the federal court
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should defer to the state proceeding. See San Carlos Apache Tribe, at _, 103 S.Ct. at 3213-15.

°The parties argue extensively over the meaning of the word “suit” in the McCarran Amendment. The Government and the Tribe may be
technically correct when they suggest that the Oregon water adjudication system is not a “suit” but an administrative proceeding
for which there is a form of judicial review. See Or.Rev.Stat. §§ 539.030, 539.150 (1979). However, the Supreme Court has warned
against overly technical application of the McCarran Amendment. United States v. District Court for Eagle County, 401 U.S. 520, 525,
91 S.Ct. 998, 1002, 28 L.Ed.2d 278 (1971). Thus, although the Oregon water rights adjudication system is initially administrative and
need not be judicial in nature,” we will assume, without deciding, for the purposes of this case that it is not too informal to qualify as
a “suit” within the meaning of the McCarran Amendment or a “comprehensive state adjudication” within the meaning of Colorado
River and San Carlos Apache Tribe, see San Carlos Apache Tribe, _U.S. at _, _&n. 20,103 S.Ct. at 3214, 3215 &n. 20.

10 Although the Supreme Court’s warning is cast in terms of whether the federal proceeding is well enough along at the time of a motion
to dismiss, see San Carlos Apache Tribe, at _, 103 S.Ct. at 3214, the institutional concerns of “wise judicial administration” must not
be blind to the overall course of a particular piece of litigation. Judicial resources may as readily be wasted at the trial and appellate
levels as at the stage of pre-trial proceedings.

1 A determination of the priority among reserved water rights, similar to that undertaken by the district court, would require a separate
proceeding in the state adjudication prior to the overall quantification of water rights in the Williamson River drainage. See, e.g.,
Colorado River, 424 U.S. at 825, 96 S.Ct. at 1250 (Stewart, J., dissenting); United States v. New Mexico, 438 U.S. 696, 703-04, 98 S.Ct.
3012, 3015-16, 57 L.Ed.2d 1052 (1978) (Government’s claim of reserved water rights in New Mexico general stream adjudication
referred out to special master for determination); Avondale Irrigation Dist. v. North Idaho Properties, Inc., 99 Idaho 30, 32 & n. 3, 577
P.2d 9, 11 n. 3 (1978) (noting that the reserved rights of the United States were entered in a partial judgment rendered prior to
“adjudicating the rights of the other parties.”); see also Abrams, Reserved Water Rights, Indian Rights and the Narrowing Scope of
Federal Jurisdiction: The Colorado River Decision, 30 Stan.L.Rev. 1111, 1125 (1978). Such a separate proceeding is necessary because
reserved water rights are established by reference to the purpose of the reservation rather than any actual beneficial use of water.
See United States v. New Mexico, 438 U.S. at 700, 98 S.Ct. at 3014; Arizona v. California, 373 U.S. 546, 599-600, 83 S.Ct. 1468, 1497-98,
10 L.Ed.2d 542 (1963); Winters v. United States, 207 U.S. 564, 576, 28 S.Ct. 207, 211, 52 L.Ed. 340 (1908). See generally F. Cohen,
Handbook of Federal Indian Law 578-96 (1982 ed.). Because the State had begun no proceeding to determine the priority and extent
of federal reserved water rights, the district court’s decision to conduct the limited and separate ordering of water rights under
federal law created little potential for conflicting state and federal court rulings. For much the same reasons, the district court’s
exercise of jurisdiction did not enlarge the potential for duplication of judicial effort, or generate needless costly proceedings for the
parties. The court recognized that the federal law issues it proposed to resolve could be addressed in the state administrative
adjudication of water rights in the Klamath Basin. The court also recognized, however, that such a state administrative
determination of federal reserved water rights could be avoided by a prior federal court adjudication. Accordingly, the district court
concluded that its resolution of the federal questions raised by the United States’ suit would not add an otherwise unnecessary step
in the judicial proceedings for establishing water rights in the Klamath Basin. We agree with the district court’s conclusion on this
point; its allocation of water rights under federal law neither duplicated an on-going state court proceeding nor added a proceeding
that the state court would not ordinarily conduct. In fact, the district court exercised its jurisdiction in a manner to avoid any direct
adjudication of state water rights. Within the federal litigation area all claimants derive their asserted water rights from federal law.
The district court recognized this unique aspect of the federal suit and decided only the priority among these federal law-created
rights. As the Supreme Court noted in Moses H. Cone Memorial Hospital v. Mercury Construction, 103 S.Ct. at 941, where “federal law
provides the rule of decision on the merits” for all of the issues under adjudication, dismissal under the rationale of Colorado River is
disfavored. See also Will v. Calvert Fire Ins. Co., 437 U.S. at 667, 98 S.Ct. at 2559 (Blackmun, J., concurring); id. at 667-68, 98 S.Ct. at
2559-60 (Brennan, J., dissenting). Thus, we have no doubt that the district court’s decision was proper under the standards set forth
in Colorado River.

121 colorado River, the Supreme Court recognized four secondary factors, less important than the McCarran Amendment policy, that
also favored dismissal. First, the Court suggested that the absence of any proceedings in the district court, other than the filing of a
complaint, prior to the motion to dismiss, was a factor that favored dismissal. 424 U.S. at 820, 96 S.Ct. at 1247-48. This factor, to the
extent that it is important, seeks to avoid waste or duplication of judicial effort. As we have noted, in the instant case, the district
court recognized the potential for waste and tailored its exercise of jurisdiction to avoid adjudication of issues that would also arise
subsequently in the state forum. Second, in Colorado River, the “extensive involvement of state water rights” counseled dismissal.
424 U.S. at 820, 96 S.Ct. at 1248. There, “the Government asserted reserved rights on its own behalf and on behalf of certain Indian
tribes, as well as rights based on state law.” Third, the state water court in Colorado River was some 300 miles closer than the federal
court to the water system under adjudication. 424 U.S. at 805, 96 S.Ct. at 1240. The inconvenience to the parties occasioned by this
distance favored proceeding in the state court. Here, the federal court normally sits in Portland, although it is authorized to sit in
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Medford and Klamath Falls, Oregon, both communities quite close to the Williamson River. In fact, the district judge offered to
conduct the suit in either Medford or Klamath Falls. None of the parties urged a change of location, so we may assume that the
inconvenience, if any, of proceeding in Portland was minimal. Finally, in Colorado River, the Supreme Court found “participation by
the Government in Division 4, 5, and 6 proceeding,” a factor that favored dismissal of the federal suit in order to encourage
Government participation in Division 7 water rights proceedings. 424 U.S. at 820, 96 S.Ct. at 1247-48. The State argues that dismissal
is similarly appropriate here to encourage the United States to participate in state stream adjudications. Although there is no
statewide system in Oregon directly analogous to the Colorado system, Oregon has a water rights adjudication process that may be
applied to any stream. See Or.Rev.Stat. 539.010-539.110 (1979). The State argues that the approximately 4,000 Government filings
under the state system for determining water rights meets the Government participation factor in Colorado River. Even if the State is
correct on this point, we do not find Government participation standing alone, sufficiently weighty to require dismissal of the United
States efforts to secure a limited adjudication of federal water rights in a federal court.

13 See also W. Canby, American Indian Law 245-46 (1981) (“While the purpose for which the federal government reserves other types of
lands may be strictly construed, United States v. New Mexico, 438 U.S. 696, 98 S.Ct. 3012, 57 L.Ed.2d 1052 (1979) (national forest), the
purposes of Indian reservations are necessarily entitled to broader interpretation if the goal of Indian self-sufficiency is to be
attained.”). Additionally, where interpretation of an Indian treaty is involved, not only the intent of the Government, but also the
intent of the tribe must be discerned. See Washington v. Fishing Vessel Ass’n, 443 U.S. 658, 675-76, 99 S.Ct. 3055, 3069-70, 61 L.Ed.2d
823 (1979).

% The central importance of the Tribe’s hunting and fishing rights is confirmed by reference to the historical fact that at the time the
1864 Treaty was negotiated, the Tribe Klamath and Modoc Tribes v. Maison, 139 F.Supp. at 636-37.

13 |n fact, the Government was probably aware that hunting and fishing held the greatest promise for sustaining the Klamath on their
reservation: 1864 Report of the Commissioner of Indian Affairs 121.

18 The order creating the Colville Reservation read: Colville Confederated Tribes v. Walton, 647 F.2d 42, 47 (9th Cir.1981) (quoting
Executive Order of July 2, 1872, reprinted in 1 Kappler, Indian Affairs and Treaties 916 (2d ed. 1904)).

3w, Hutchins, Water Rights Laws in the Nineteen Western States 440-74 (1971); 5 R. Clark, Waters and Water Rights § 400, at 3-4 (1967).

18 See, e.g., Colorado River Water Conservation District v. Rocky Mountain Power Co., 158 Colo. 331, 335, 406 P.2d 798, 799-801 (1965)
(“there is no support in the law of this state for the proposition that a minimum flow of water may be ‘appropriated’ in a natural
stream for piscatorial purposes without diversion of any portion of the water ‘appropriated’ from the natural course of the stream”);
State ex rel. State Game Commission v. Red River Valley Co., 51 N.M. 207, 216, 182 P.2d 421, 427-32 (1945) (state law does not allow
appropriation of waters flowing in a stream for fishing purposes). For other cases stating that some form of diversion is required to
effect an appropriation, **see, e.g., Rodgers v. Pitt, 129 F. 932, 939-40 (D.Nev.1904); Crawford v. Lehi Irrig. Co., 10 Utah 2d 165, 168,
350 P.2d 147, 150 (1960); Sherlock v. Greaves, 106 Mont. 206, 216, 76 P.2d 87, 90 (1938). See also 1 W. Hutchins, Water Rights Laws in
the Nineteen Western States 371 (1971). We note, however, that the modem trend in prior appropriation states is to recognize water
rights in a natural body of water where the water in its natural state is a source of significant economic benefits. See Colorado River
Water Conservation District v. Colorado River Water Conservation Board, 197 Colo. 469, 474, 594 P.2d 570, 574 (1979) (applying 1973
Colorado statute); State Department of Parks v. Idaho Department of Water Administration, 96 Idaho 440, 443, 530 P.2d 924, 928-29
(1974) (applying 1971 Idaho statute).

19 The fact that water rights of the type reserved for the Klamath Tribe are not generally recognized under state prior appropriations law
is not controlling as federal law provides an unequivocal source of such rights. The Supreme Court decisions in New Mexico and
Cappaert establish beyond any doubt that the Winters doctrine is a source of rights to a streamflow, see New Mexico, 438 U.S. at 718,
98 S.Ct. at 3023 and to a given volume of water in a natural pond, see Cappaert, 426 U.S. at 143, 96 S.Ct. at 2072. The Court in those
cases found no need to look for a state law basis for the rights it upheld. Rather, a careful reading of the cases confirms that the
water rights recognized were defined by federal, not state, law. See New Mexico, 438 U.S. at 713 n. 21, 98 S.Ct. at 3021 n. 21
(suggesting that such a federal right could even now be created by Congress without any overt appropriation, even though the right
would take its priority from state law); id. at 715, 98 S.Ct. at 3021-22 (“reserved rights doctrine is a doctrine built on implication and
is an exception to Congress’ explicit deference to state water law in other areas”); Cappaert, 426 U.S. at 145, 96 S.Ct. at 2073
(“[flederal water rights are not dependent upon state law”); see also United States v. Alpine Land & Reservoir Co., 697 F.2d 851, 859-60
(9th Cir.), cert. denied, sub nom. Pyramid Lake Paiute Tribe of Indians v. Truckee-Carson Irrigation District, _ U.S. _, 104 S.Ct. 193, 78
L.Ed.2d 170 (1983). This is not to say, however, that the Tribe’s rights are unaffected by state law. Specifically, the priority of the right
is, in part, determined by state law, see New Mexico, 438 U.S. at 713 n. 21, 98 S.Ct. at 3021 n. 21, and the precise quantity of water
protected must be determined in accordance with state techniques and procedures, see Colorado River, 424 U.S. at 804-05, 819, 96
S.Ct. at 1239-40, 1247 (approving use of “comprehensive state systems” for quantification of water rights). This blend of federal and
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state law to adjudicate water rights has had recent application by the Supreme Court. See Colorado v. New Mexico, 459 U.S. 176, 103
S.Ct. 539, 74 L.Ed.2d 348 (1982) (combination of prior appropriation and equitable apportionment doctrines).

20 Appellants cite language from subsection 28(c) of the 1958 amendments to the Termination Act, 72 Stat. 817. Subsection (c) details
the method for appraising the fair market value of Klamath Reservation lands: “each appraiser shall estimate the fair market value
of such forest units and marshlands as if they had been offered for sale on a competitive market without limitation on use ...Id.
(emphasis added.) These appraisal instructions cannot be read to dictate the substantive conditions of termination.

2! The reserved water rights doctrine enunciated in Winters v. United States, 207 U.S. 564, 28 S.Ct. 207, 52 L.Ed. 340 (1908), was well
recognized by the early 1950’s. See, e.g., United States v. Walker River Irrig. Dist., 104 F.2d 334, 339-40 (9th Cir.1939); Conrad
Investment Co. v. United States, 161 F. 829, 831 (9th Cir.1908); see also Federal Power Comm’n v. Oregon, 349 U.S. 435, 444, 75 S.Ct.
832, 838, 99 L.Ed. 1215 (1955); United States v. Ahtanum Irrig. Dist., 236 F.2d 321, 325 (1956), cert. denied, 352 U.S. 988, 77 S.Ct. 386, 1
L.Ed.2d 367 (1957).

2 Inthe present case, the Klamath Tribe, as we have noted, has depended upon the waters in question to support its hunting and

fishing activities for over 1,000 years. It would be inconsistent with the principles we follow in today’s decision to hold that the
priority of the Tribe’s water rights is any less ancient than the “immemorial” use that has been made of them. See United States v.
Shoshone Tribe, 304 U.S. 111, 117, 58 S.Ct. 794, 798, 82 L.Ed. 1213 (1938); F. Cohen, Handbook of Federal Indian Law 591 & n. 100
(1982).

Brora thoughtful argument that this case understates the scope of tribal reservations by treaty of an interest in an environmentally
sensitive resource, see Comment, Indian Fishing Rights Return to Spawn: Toward Environmental Protection of Treaty Fisheries, 61
Ore.L.Rev. 93 (1981).

24 Appellants argue vigorously that the Tribe can no longer hold a water right to support its treaty hunting and fishing rights because the
Tribe no longer owns land to which this water right is appurtenant. Their argument, however, misperceives the history and nature of
the Klamath’s reserved water rights. In 1864, when the Klamath Reservation was created and water was impliedly reserved for the
benefit of the Tribe, the Indians owned appurtenant land. See United States v. New Mexico, 438 U.S. 696, 698, 98 S.Ct. 3012, 3013, 57
L.Ed.2d 1052 (1978). The issue is whether these water rights, once reserved, are terminated by a transfer of the appurtenant land. We
have already held in Kimball I that the Tribe’s hunting and fishing rights guaranteed by the treaty survived despite the land transfer.
493 F.2d at 569-70. To find that the water rights necessary to give meaning to these hunting and fishing rights have been lost
because the Tribe has disposed of the appurtenant land would effectively overrule the Kimball decisions. We refuse to do so.

5 The water rights of Indian irrigators, as the district court noted, are subordinate to the Tribe’s right to water for support of its hunting
and fishing lifestyle. 478 F.Supp. at 346. This hierarchy among Indian water rights arises, not from any implication in the 1864 treaty
that the purpose of hunting and fishing should predominate over any of the other purposes for which the Klamath Reservation was
established, but rather from the analytically separate question of what priority date for appropriation the various water rights
reserved in the treaty carry. Analysis of this latter question, under the unique circumstances of this case, leads to the conclusion that
the Tribe’s hunting and fishing water rights carry an earlier priority date for appropriation, because of historical use, than do water
rights for irrigation. See supra section 111(A)(3).

26 Termination of the Klamath Reservation was proclaimed on Aug. 10, 1961. See 26 Fed. Reg. 7362 (1961) (proclamation of James K.
Carr, Acting Sec. of Interior, terminating the federal trust relationship with the Klamath Tribe pursuant to 25 U.S.C. § 564q (1976)).
Thus according to the second part of section 564m, Oregon law “with respect to abandonment of water rights by nonuse” became
applicable to the Tribe and its members in August of 1976.

27 This result is consistent with our statement in Colville Confederated Tribes v. Walton to the effect that: 647 F.2d at 50.

28 The district court correctly ruled that, like the water rights of Indian irrigators, the rights of their non-Indian successors are
subordinate to tribal hunting and fishing water rights. See 478 F.Supp. at 350; see also supra note 30.

2 The district court did determine the Government’s water rights in forest lands outside of the reservation. See 478 F.Supp. at 347-48.
The district court’s substantive conclusions on that issue have not been challenged on appeal.

30 We do not mean to imply, of course, that the tribe holds no other water rights or that some of these rights may not be significantin a
particular setting.

31 A forceful argument can be made that the Klamath’s hunting and fishing water rights should not be treated differently from other
reserved water rights, such as those for irrigation. Under this view, the Tribe’s hunting and fishing water rights would be
transferrable to the United States. Cf. Colville Confederated Tribe v. Walton, 647 F.2d at 50-51 (transfer of reserved irrigation water
rights). We decline to adopt this analogy, however, because even when the Tribe transfers the land to which the hunting and fishing

water rights might be said to be appurtenant, it is the Tribe and its members, not some third party, that retains the right to hunt and
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fish and needs water to support that right. Where the Tribe transfers land without reserving the right to hunt and fish on it, there is
no longer any basis for a hunting and fishing water right. For this reason, we find the Klamath Tribe’s hunting and fishing water
rights virtually unique and not subject to the ordinary rules of transfer and change of use. See F. Cohen, Handbook of Federal Indian
Law 592-96 (1982 ed.) (discussing transfer and change in use of Indian reserved water rights); see also D. Getches, Water Rights on
Indian Allotments, 26 S.D.L.Rev. 405 (1981) (criticizing transfer of reserved water rights rule adopted by this court in Colville
Confederated Tribe v. Walton).
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United States v. Adair (Adair III)

187 F. Supp. 2d 1273 (D. Or. 2002)

Official reporter pages 1273-1279. Text reproduced from the Caselaw Access Project (Harvard Law School Library) static bulk-data
release of the official reporter volume.®

UNITED STATES, Plaintiff, and Klamath Indian Tribes, Plaintiff-Intervenor, v. Ben ADAIR, et al., Defendants,
and State of Oregon, Defendant-Intervenor.

No. CV 75-914-PA.
United States District Court, D. Oregon.
As Amended April 9, 2002.
Feb. 27,2002.

"1274Michael W. Mosman, United States Attorney, James J. Sutherland, Assistant U.S. Attorney, District of Oregon, Eugene, OR, David W.
Harder, United States Department of Justice, Denver, CO, for Plaintiff United States.

Carl V. Ullman, Attorney at Law, The Klamath Tribes Water Adjudication Project, Chiloquin, OR, Walter R. Echo-Hawk, K. Jerome
Gottschalk, Native American Rights Fund, Boulder, CO, for Plaintiff-Intervenor Klamath Tribes.

Carol Dehaven Skerjanec, Attorney at Law, Vale, OR, for Defendants Kenneth J. Hufford, Leslie Hufford, Peggy Marenco, Hart Estate
Investment Company, Boyd P. Braren, Boyd P. Braren Trust, John P. Mosby and Marilyn M. Mosby.

Hardy Myers, Attorney General, David E. Leith, Assistant Attorney General, Salem, OR, for Defendant-Intervenor.

AMENDED OPINION & ORDER

PANNER, District Judge.

I. BACKGROUND

In this action, the Court declared the existence, nature, scope and priority of the reserved Indian water rights of the
Klamath Tribes, but left the quantification of those rights to the State of Oregon’s Klamath Basin Adjudication (“KBA”).
See, United States v. Adair, 478 F.Supp. 336 (D.0r.1979) (“Adair 1”). The Court entered a Declaratory Judgment on April
21, 1980, which was affirmed in United States v. Adair, 723 F.2d 1394 (9th Cir.1983) (“Adair 11”), cert. denied sub nom,
Oregon v. United States, 467 U.S. 1252, 104 S.Ct. 3536, 82 L.Ed.2d 841 (1984). This Court retained continuing
jurisdiction of this matter “for the purpose of enabling the parties or their successors in interest to apply to this court
at any time for such orders and directions as may be necessary or appropriate for the construction and effectuation of
this judgment, for the modification of any of the provisions hereof, and for the enforcement of compliance with this
judgment.” Declaratory Judgment, 9 15.

Pursuant to Paragraph 15 of the Declaratory Judgment, Plaintiffs filed motions ***for exercise of this Court’s
continuing jurisdiction. A dispute has arisen among the parties in the KBA over the proper interpretation of the
Declaratory Judgment and how to effectuate rulings in this case to quantify the Tribes’ water rights in the state
proceeding. The motions were granted, and this Court is exercising its continuing jurisdiction to determine two
narrow issues: (1) whether the Klamath Tribes have a water right to support reserved gathering rights; and (2) whether
and to what extent the “moderate living” standard applies in quantifying the Tribes’ water rights.l

I1. DISCUSSION
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A. The Gathering Right

The Klamath Tribes have reserved gathering rights, along with supporting water rights. The 1980 Declaratory
Judgment explicitly holds that the tribal water right included water for, gathering purposes. Paragraph 3 of the
Declaratory Judgment provides: “In creating the Reservation by treaty in 1864 the Government reserved land from the
public domain to preserve the Tribe’s hunting, fishing, trapping and gathering rights and to encourage agriculture.
The treaty granted the Tribe an implied right to as much water on the Reservation as was necessary to fulfill these
purposes.” Paragraph 11 of the Declaratory Judgment provides: “The priority date of the Tribe’s hunting, fishing,
trapping and gathering rights, and their water rights necessary to preserve these hunting, fishing, trapping and
gathering rights is time immemorial.” The Court could not have been more clear in articulating its holding that
gathering rights, and supporting water rights, are reserved to the Tribe. Moreover, the plain language of the 1864
Treaty, and a commonsense reading of Adair | & Adair Il, and United States v. OWRD, 774 F.Supp. 1568 (D.Or.1991),
aff’d. and modified, 44 F.3d 758 (9th Cir.1994), support this position. The Ninth Circuit’s use of “hunting and fishing”
language as a shorthand phrase shall not be construed to eliminate the Tribes’ right to water for gathering purposes.
There is nothing in Adair | or Adair Il that is inconsistent with the Declaratory Judgment on this issue. Accordingly, the
Klamath Tribes’ water rights include a right to water to support resources the Tribes gather, in addition to the
resources they hunt, fish, and trap.

B. Legal Standard for Measuring Water Rights

The parties dispute how to apply the legal standard for quantifying the Tribes’ water rights. The Oregon Department
of Justice (“OD0J”) attempted to provide legal advice to the Adjudicator in the KBA on this issue, but admitted it was
uncertain how to apply the relevant standards. The parties dispute not only what standard should be applied, but
how it should be applied, and which party has the burden of proof. The primary dispute revolves around applying the
“moderate living” doctrine announced in Adair Il. The parties also struggle to interpret the phrase “as currently
exercised” from Adair II.

At the outset, it is worth noting that any argument that would have the practical effect of quantifying the Tribes’
reserved water right at a level that would not support productive habitat is rejected. That would result in abrogating
the Tribes’ treaty rights to hunt, fish, gather, and trap on the reservation lands. The Ninth Circuit has recently
confirmed, in the context of the Klamath Tribes’ water rights, that "**“[o]nly Congress can abrogate Indian treaty
rights, see United States v. Dion, 476 U.S. 734, 738, 106 S.Ct. 2216, 90 L.Ed.2d 767 (1986), and it has not done so here.”
Klamath Water Users Prot. Ass’n v. Patterson, 204 F.3d 1206, 1213 (9th Cir.1999), cert. denied, 531 U.S. 812, 121 S.Ct. 44,
148 L.Ed.2d 14 (2000). Moreover, both Adair | and Adair Il announce that water must be maintained at some level on
the land to fulfill the purpose of the reservation. In Adair Il, the Ninth Circuit could not have been more clear that it
intended to “prevent other appropriators from depleting the streams and waters below a protected level in any area
where the non-consumptive [water] right applies.” Adair Il, 723 F.2d at 1411.

With these arguments put to rest, this Court must reconcile the quantification standard announced in Adair I, with
the “moderate living” standard announced in Adair II. The two standards are not in conflict and what Defendants have
apparently lost sight of is that the initial quantification of water rights is a separate analysis from the “moderate
living” standard. The adjudicator is called upon to first quantify the Tribes’ water rights to establish an allocation of
water to fulfill the purpose of the reservation. Only after the quantification stage can the “moderate living” doctrine
be considered to possibly adjust the quantification.

1. Step One — Quantifying the Water Right
Adair I announced the legal standard for quantifying the Tribes’ water rights by holding:
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The Indians are still entitled to as much water on the Reservation lands as they need to protect their hunting and
fishing rights. If the preservation of these rights requires that the Marsh be maintained as wetlands and that the
forest be maintained on a sustained-yield basis, then the Indians are entitled to whatever water is necessary to
achieve those results.

Adair I, 478 F.Supp. at 345-46. Adair Il and the “moderate living” standard did not change this threshold
quantification standard.

The quantification standard does not involve an analysis of any actual beneficial use of the water, or any actual
harvest of treaty protected resources on a fixed day or time in history. Adair /I, 723 F.2d at 1406 n. 11; see also Arizona v.
California, 373 U.S. 546, 598, 83 S.Ct. 1468, 10 L.Ed.2d 542 (1963) (“Arizona I”) (reserved water rights measured by
“practicably irrigable acres” to fulfill treaty purposes, and not based upon number of Indians on reservation or actual
use of land). Instead, the focus must be on fulfilling the purpose of the reservation. /d.

Adair Il held that there were two primary purposes of the reservation and accompanying implied water rights. One
was to support Klamath agriculture, and the other, which is at issue here, was “for the purpose of maintaining the
Tribe’s treaty right to hunt and fish on reservation lands.” Adair /I, 723 F.2d at 1409. In order to provide the Tribe an
opportunity to continue hunting and fishing on the reservation lands, it is axiomatic that there be sufficient water to
support productive habitat so there may be game to hunt, and fish to fish, as well as edible plants to gather. As Adair |
announced, this may require that the “Marsh be maintained as wetlands” and that the “forest be maintained on a
sustained-yield basis.” Adair I, at 345-46. Quantifying the reserved water right so that productive habitat can be
supported is the only meaningful way to measure the water requirements to meet the goal of fulfilling the purpose of
the reservation.

Defendants interpret the rulings in this case to hold that Plaintiffs are “entitled to the minimum amount of water
necessary to protect the Tribes’ hunting and fishing water rights,” and that “the minimum amount necessary is a
factual **""determination that must be made based upon the material supplied by the claimants.” Although there
seems to be no dispute that Plaintiffs carry the initial burden of proving that a certain amount of water is needed to
support productive habitat, the assertion that the tribes are entitled only to some “minimum amount” of water is an
incorrect statement of the law. In quantifying the right under Adair I, the Tribe is entitled to “whatever water is
necessary to achieve” the result of supporting productive habitat. Adair I, 478 F.Supp. at 346. Once the adjudicator has
quantified the Tribes’ water rights under the principles announced in Adair I, the moderate living standard may be
considered.

2. Step Two — The Moderate Living Standard
In Adair II, the Ninth Circuit Court of Appeals stated that:

“Indian treaty rights to a natural resource that once was thoroughly and exclusively exploited by the Indians
secures so much as, but not more than, is necessary to provide the Indians with a livelihood — that is to say, a
moderate living.” 443 U.S. at 686, 99 S.Ct. at 3075. Implicit in this “moderate living” standard is the conclusion that
Indian tribes are not generally entitled to the same level of exclusive use and exploitation of a natural resource
that they enjoyed at the time they entered into the treaty reserving their interest in the resource, unless, of course,
no lesser level will supply them with a moderate living. See Washington v. Fishing Vessel Ass’n, 443 U.S. at 686, 99
S.Ct. at 3074-75. As limited by the “moderate living” standard enunciated in Fishing Vessel, we affirm the district
court’s decision that the Klamath Tribe is entitled to a reservation of water, with a priority date of immemorial
use, sufficient to support exercise of treaty hunting and fishing rights.

Adair I, 723 F.2d 1414-15.
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Under the traditional application of the moderate living standard, the initial quantification of a reserved right may
be limited “if tribal needs may be satisfied by a lesser amount.” Washington v. Fishing Vessel Ass’n, 443 U.S. 658, 685, 99
S.Ct. 3055, 61 L.Ed.2d 823 (1979). However, this case is unlike Fishing Vessel where the reserved right could be reduced
without completely frustrating the purpose of the reservation. For example, if the tribes’ 50% allocation of the
harvestable fish run at issue in Fishing Vessel would have been reduced to a 35% allocation, the reserved right would
still survive after the reduction. In contrast, the Klamath Tribes’ reserved water right does not readily lend itself to
such a reduction. Ultimately, the water level cannot be reduced to a level below that which is required to support
productive habitat, and the Tribes are entitled to “whatever water is necessary to achieve” the result of supporting
productive habitat. This would be true even if there were fewer members of the Tribe. Reducing the water level below
a level which would support productive habitat would have the result of abrogating the reserved rights. Because only
Congress can abrogate treaty rights, and it has not done so here, the moderate living standard cannot be applied to
have the effect of reducing water levels below a level that would support productive habitat.

To the extent the moderate living standard can be applied in this case, the Supreme Court’s guidance in Fishing
Vessel on the burden of persuasion and the applicable legal test was followed in United States v. Washington, 873
F.Supp. 1422, 1445-46 (W.D.Wash.1994) [hereinafter Shellfish I], aff’'d. in relevant part, rev’d in part, 135 F.3d 618 (9th
Cir.1998), opinion amended and superceded on other matters, 157 F.3d 630 (9th Cir.1998). The district court in
Shellfish I looked for “persuasive evidence ... presented to the “?“Court by the State and the interveners [parties
opposing the tribal right]” demonstrating that the full resource amount claimed by the tribes was in fact not
necessary to provide the tribes with a moderate living. /d. 873 F.Supp. at 1445. Because the parties opposing the tribal
right did not present sufficient persuasive evidence, the district court in Shellfish I did not apply the moderate living
standard to reduce the treaty right from its initial allocation. The same burdens should be used to the extent
non-tribal parties seek to reduce the Tribes’ water rights based on the moderate living standard. However, if reducing
the full resource amount would result in reducing the water level below that which is necessary to support productive
habitat, no such reduction may be made regardless of the outcome of the moderate living standard analysis.

3. “As currently exercised”

The parties dispute the meaning of the “as currently exercised” language in Adair Il where the Court of Appeals
“confirm[ed] to the Tribe the amount of water necessary to support its hunting and fishing rights as currently exercised
to maintain the livelihood of the Tribe members, not as these rights once were exercised.” Adair Il, 723 F.2d at 1414
(emphasis added). Some defendants have interpreted this phrase to be the definitive measure for quantifying the
tribal water right in the KBA. Under these defendants’ interpretation, the amount of water associated with the Tribes’
right is fixed by a specific date in 1979 — the date of the Adair | decision. For example, Oregon’s Preliminary Evaluation
concluded that the Tribes’ right is to “that amount of unconsumed water flowing through [each described reach] as of
September 27, 1979, the date of [Adair 1], or the quantity of water claimed by the BIA for physical habitat maintenance
flows, whichever is less.” Some private defendants also assert that water flows in 1979 or 1984 (the date of Adair 1) are
the proper measure of the Tribes’ water rights.

Defendants’ interpretations conflict with the meaning of Adair I and are inconsistent with the cases relied upon
therein. In particular, in Fishing Vessel the Supreme Court did not limit the Indian treaty harvest of the fishery to the
number of fish that were currently being harvested as of the date of the opinion, or on any other fixed date. By the
time of the Fishing Vessel litigation, the Indian harvest had shrunk to only about 2% of the harvestable fishery and
current fishery management “exclude[d] most Indians from participating in it.” Fishing Vessel, 443 U.S. at 669, 99 S.Ct.
3055. Rather, Fishing Vessel confirmed 50% of the harvest to the tribes (unless opponents could prove that a lesser
share was appropriate under the “moderate living” standard) and confirmed that the treaty fishing right remained

undiminished by the fact that non-treaty fishermen had, at the time of the litigation, overwhelmed Indian
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participation in the fishery. Id. at 684-87, 99 S.Ct. 3055. Similarly, in Arizona I, which Fishing Vessel relied upon, the
court confirmed enough water to the tribes to irrigate all irrigable acres on their reservation lands regardless of the
amount of irrigation then currently being exercised by the tribes. Arizona I, 373 U.S. at 600-01, 83 S.Ct. 1468.

Defendants’ interpretations have the effect of assigning a 1979 (or 1984) priority date to the Tribes’ water right.
This result cannot be reconciled with this Court’s holding, which was affirmed in Adair II, that the Tribes’ priority date
is “time immemorial.” Moreover, a stream without water cannot be reconciled with the purpose of the tribal right
which is to “guarantee continuity of the Indians’ hunting and gathering lifestyle,” (Adair I, 723 F.2d at 1412-13), and its
acknowledgment that “the treaty is not a grant of rights to the Indians, but a grant of rights from them — a reservation
of those not granted.” Id., quoting United States v. Winans, 198 U.S. 371, 381, 25 S.Ct. 662, 49 L.Ed. 1089 (1905). Fixing
the tribal water rights to a “*"specific date is not related to the fulfillment of purposes of the Klamath Indian
Reservation, which is the paramount consideration mandated by Winters v. United States, 207 U.S. 564, 28 S.Ct. 207, 52

L.Ed. 340 (1908).

The “as currently exercised” phrase refers only to the moderate living standard which recognizes that changing
circumstances can affect the measure of a reserved right. Fishing Vessel, 443 U.S. at 686-87, 99 S.Ct. 3055. The “as
currently exercised” language does not set a water right to a level in 1979 or 1984, for that would clearly be contrary to
the intent of Adair Il. This is the only way to interpret the phrase to be consistent with the rest of Adair /I, to not result
in changing the Tribes’ priority date, and to not result in abrogating the Tribes’ reserved rights.

C. Hufford Defendants’ Preclusion Argument

Assignificant portion of the Hufford Defendants’ opening brief is devoted to their contention that “[t]he Klamath Tribes
and their members have relinquished their rights to hunt, fish and gather and all interests in water incident thereto
through disposal of the lands upon which those rights, under the Treaty of 1864, were necessarily appurtenant.”
Memorandum of Private Defendants, p. 43. This contention was rejected by Judge Solomon in Adair I. It is too late to
relitigate that issue now, over twenty years later.

The Hufford Defendants also contend that an award of compensation made by the Court of Claims in 1971
extinguished water rights under Article | of the Treaty. The short answer is that this argument could and should have
been asserted in Adair I, which was decided in 1979. It is too late now. Finally, in their reply brief, the Hufford
Defendants assert that they need more time to marshal evidence in support of their preclusion argument, and seek to
delay a decision on that defense. However, no additional “evidence” can change the fact that this argument comes
twenty years too late.

CONCLUSION

For the foregoing reasons, it is hereby Ordered and Declared that: (1) the Klamath Tribes’ water rights include a right
to water to support resources the Tribes gather, in addition to the resources they hunt, fish, and trap; (2) Adair |
announced the standard for quantifying the tribal water right; and (3) the “moderate living” standard has limited
application in this case, but could be used to adjust the initial quantification of the tribal water right upon a proper
showing by non-tribal opponents. In no event shall the adjudicator quantify or reduce the Tribal water right to a level
below that which is necessary to support productive habitat.

Footnotes (as printed in the official reporter)

! The State of Oregon resisted the motion for excercise of the Court’s jurisdiction on the ground that deference to the state adjudication
was appropriate under the Colorado River doctrine. The court rejected that argument. Opinion and Order, August 9, 2001, dkt. no.
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2359. Thereafter, the State of Oregon did not participate in the current proceeding, and took no position with regard to the merits of
the substantive issues addressed in this opinion.
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United States v. Braren (Braren)
338 F.3d 971 (9th Cir. 2003), Nos. 02-35441, 02-35446

Official reporter pages 971-976. Text reproduced from the Caselaw Access Project (Harvard Law School Library) static bulk-data release
of the official reporter volume.”

UNITED STATES of America, Plaintiff-Appellee, v. Boyd P. BRAREN; Boyd P. Braren Trust; Marilyn J. Mosby;
John M. Mosby; Leslie Hufford; Kenneth J. Hufford; Hart Estate Investment Company; Peggy Marenco,
Defendants-Appellants, and State of Oregon, Defendant-Intervenor, v. Klamath Indian Tribes,
Plaintiff-Intervenor-Appellee. United States of America, Plaintiff-Appellee, v. Boyd P. Braren; Boyd P.
Braren Trust; Marilyn J. Mosby; John M. Mosby; Leslie Hufford; Kenneth J. Hufford; Hart Estate Investment
Company; Peggy Marenco, Defendants, and State of Oregon, Defendant-Intervenor-Appellant, v. Klamath
Indian Tribes, Plaintiff-Intervenor-Appellee.

Nos. 02-35441, 02-35446.

United States Court of Appeals, Ninth Circuit.
Argued and Submitted May 8, 2003.
Filed July 21, 2003.

See also 478 F.Supp. 336, 723 F.2d 1394.

William F. Schroeder and Carol DeHaven Skerjanec, Vale, OR, and Jerome C. Muys, Washington, DC, for appellants Brarens.
Stephanie L. Striffler, Special Counsel to the Oregon Attorney General, Salem, OR, for appellant Oregon.

Andrew C. Mergen, United States Department of Justice, Washington, DC, for appellee United States.

Walter R. Echo Hawk, Native American Rights Fund, Boulder, CO, for appellees Klamath Tribes.

Before LAY, WALLACE, and TALLMAN, Circuit Judges.

OPINION
TALLMAN, Circuit Judge.

The State of Oregon, the United States, the Klamath Tribes, and many individual landowners have spent the past
twenty-five years trying to determine rights to water in Oregon’s Klamath Basin. The federal courts were the first
forum for this effort, determining the scope of the federal water rights in 1979. We affirmed the legal rights at issue
and approved leaving the quantification of water amounts to state proceedings. For the past decade or so, Oregon
has proceeded with a massive and comprehensive administrative adjudication (Adjudication) of the competing claims
to water in the Klamath Basin.

Now, the United States and the Klamath Tribes have returned to federal court asking the district court to clarify
the scope of the federal water rights involved and to assess the propriety of the water rights standard recently
announced in a preliminary administrative assessment issued in the Oregon Adjudication. Because the federal
dispute presented here is not ripe for our determination, we dismiss the appeal and remand this case to the district

*973

court for it to enter an order vacating its judgment and staying federal proceedings “"until the completion of the

Oregon Adjudication (including any appellate review).
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In the late 1970s, the district court determined the nature and scope of water rights granted by treaty to the
Klamath Tribes. United States v. Adair, 478 F.Supp. 336 (D.Or.1979) (Adair I). After announcing the standard for
prioritizing how the water is applied to fulfill these rights, the district court left to Oregon the task of adjudicating the
amounts of water to be allocated to each of the many claimants in the Klamath Basin (including the United States and
the Klamath Tribes). The district court expressly retained jurisdiction over the case if necessary to effectuate its
judgment. We approved the district court’s assessment of the Indian water rights — with one caveat — and also
embraced the district court’s division of jurisdiction for resolving the dispute (federal courts announce the standard;
Oregon applies and quantifies it). United States v. Adair, 723 F.2d 1394 (9th Cir.1983) (Adair Il).

Oregon commenced a comprehensive water rights adjudication process to resolve the competing claims. In 1990,
the Oregon Water Resources Department (Water Department) issued to all interested parties a “Notice to File Claim.”
This document informed putative claimants that they had to file their asserted water claims before the Water
Department. By 1996, the United States had filed 395 claims, including claims by the Bureau of Indian Affairs on behalf
of the Klamath Tribes. The Tribes submitted five claims of their own, incorporating by reference all claims filed by the
Bureau of Indian Affairs. We are informed that more than 5,000 claims in all were received and require processing.

In 1998 and 1999, the Water Department requested legal and scientific justification supporting the claims filed by
the United States and Tribes. The United States provided a response for itself and the Tribes. The Water Department
solicited legal advice from the Oregon Department of Justice (ODOJ). The ODOJ provided the Water Department with
a letter concluding that the Tribes “are entitled to the minimum amount of water necessary to support the Tribes’
fishing and hunting rights as they were exercised contemporaneously with the Adair decision.”

On October 4, 1999, shortly after receiving the ODOJ’s advice letter, the Water Department’s Adjudicator issued a
“Summary and Preliminary Evaluation” of water rights claimed in the Adjudication. For the claims asserted by the
Bureau of Indian Affairs, the Adjudicator announced the following standard:

Claims for instream flow to fulfill the purposes of the Klamath Tribes’ treaty rights for hunting and fishing are
proper if the record shows that the claimed amount is the minimum quantity of water necessary to protect treaty
fish and wildlife resources as they existed in 1979....

The Preliminary Evaluation also stated that “[c]laims for [water to support] gathering rights are improper.”

After a period of open inspection, “contests” were filed. The United States filed 480 contests; the Klamath Tribes
filed 242. Individuals filed 134 contests against the claims made by the Bureau of Indian Affairs; 36 contests were filed
against the Tribes’ claims. The parties contesting the United States and tribal claims adopted the interpretation of
Adair Il set forth in the Water Department’s Preliminary Evaluation.

“¥Although the Adjudication has made much progress, it is far from complete. As of May 2001, 5,654 contests had
been filed. Proceedings have been initiated in 2,267 of these contests, consolidated into five cases. Proceedings have
not been initiated on the contests regarding the claims made by the Tribes and Bureau of Indian Affairs.

These contests will be heard before an administrative panel. Or. Admin. R. 137-003-0515. Parties in these hearings
will be allowed to engage in discovery, file motions, subpoena witnesses, introduce documentary evidence, and
provide testimony. Or. Admin. R. 137-003-0501 through 0700. The hearing panel will then issue proposed orders.

Next, the Water Department will review the proposed orders and the record as a whole and ultimately issue its
“Findings of Fact and Order of Determination,”
Adjudication. Or.Rev.Stat. § 539.130. This Determination will be lodged with a state circuit court. /d. Parties may then
file exceptions to the Determination, after which the court will file a judgment that may be appealed to the Oregon

which will resolve all of the water rights claimed in the entire
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appellate courts. Or.Rev.Stat. § 539.150. After the Oregon appellate remedies are exhausted, the parties may seek
review by the United States Supreme Court on petition for certiorari.

B

The appeal now before us originated in 2001 when the United States and the Tribes returned to the district court
seeking a declaratory judgment. Both the United States and the Tribes sought a declaration that the Tribes have a
water right to support the gathering of plants. They also asked the district court to construe and clarify the nature and
scope of tribal water rights announced by it in Adair I and by us in Adair Il.

Oregon argued that the dispute was not yet ripe. Oregon also opposed the district court’s exercise of jurisdiction;
Oregon based its opposition on the theory of abstention announced in Colorado River Water Conservation District v.
United States, 424 U.S. 800, 96 S.Ct. 1236, 47 L.Ed.2d 483 (1976). The district court rejected Oregon’s arguments and
opted to exercise its jurisdiction.

The district court proceeded to decide the merits of the declaratory judgment sought by the Tribes and the United
States. 187 F.Supp.2d at 1275. The court announced a two-step method of establishing tribal water rights. /d. at
1276-77. The district court also held that the individual defendants were precluded from arguing that the Tribes had
lost their treaty rights to hunt, fish, and gather because this issue was conclusively resolved in Adair l and /I. Id. at 1279.

I1

Oregon and several individuals (collectively, the Brarens) appeal. Oregon renews its position that the dispute is not
ripe and the district court should have abstained from exercising its jurisdiction. The Brarens alone appeal the district
court’s declaratory judgment clarifying the Adair standard. Whether a matter is ripe for judicial determination is a
legal question that we review de novo. Dodd v. Hood River County, 59 F.3d 852, 857 (9th Cir. 1995).

Oregon contends that neither the Preliminary Evaluation of the Water Department nor the contests pending in the
Adjudication make this case ripe. Oregon argues that the Preliminary Evaluation, while “an important tool in the

adjudication,” does not set a permanent standard for how to measure the Tribes’ water "

rights. Instead, the parties
remain free to argue in the hearings on their contests that their rights are something other than what was established
in the Preliminary Evaluation. The results of these contests will then be evaluated by the Water Department, which
will issue final administrative findings. These findings will then be subject to appeal in the Oregon courts. Oregon
maintains that further factual development is needed because the Adjudication has not yet reached a final decision,
so the Adjudication’s ultimate interpretation and application of the Adair standard is not yet known. We are

persuaded by Oregon’s argument.

There are two components to ripeness: constitutional ripeness and prudential ripeness. Thomas v. Anchorage
Equal Rights Comm’n, 220 F.3d 1134, 1138 (9th Cir.2000) (en banc). The constitutional ripeness of a declaratory
judgment action depends upon “whether the facts alleged, under all the circumstances, show that there is a
substantial controversy, between parties having adverse legal interests, of sufficient immediacy and reality to warrant
the issuance of a declaratory judgment.” Maryland Casualty Co. v. Pacific Coal & Qil Co., 312 U.S. 270, 273, 61 S.Ct. 510,
85 L.Ed. 826 (1941); accord Central Montana Electric Power Co-op., Inc. v. Bonneville Power Administration, 840 F.2d
1472, 1474 (9th Cir.1988).

There s little doubt that the constitutional ripeness test is met here. Oregon does not overtly argue otherwise. The
Water Department adopted a standard that allegedly conflicts with the Tribes’ federal water rights as announced in
Adair I and Adair Il. This position indicates a “substantial controversy” between the parties that is immediate.
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The prudential component of ripeness requires more thorough consideration. “In evaluating the prudential
aspects of ripeness, our analysis is guided by two overarching considerations: [1] the fitness of the issues for judicial
decision and [2] the hardship to the parties of withholding court consideration.” Thomas, 220 F.3d at 1141 (internal
quotation marks and citation omitted).

“A claim is fit for decision if the issues raised are primarily legal, do not require further factual development, and
the challenged action is final.” Winter v. California Medical Review, Inc., 900 F.2d 1322, 1325 (9th Cir.1989) (internal
quotation marks and citation omitted). In Public Service Commission of Utah v. Wycoff Co., 344 U.S. 237, 73 S.Ct. 236, 97
L.Ed. 291 (1952), the Supreme Court stated that “the declaratory judgment procedure will not be used to preempt and
prejudice issues that are committed for initial decision to an administrative body.” /d. at 246, 73 S.Ct. 236. Our past
decisions have explicitly mandated that an agency action be final before a declaratory judgment action is ripe: “the
ripeness doctrine was designed ... 'to protect the agencies from judicial interference until an administrative decision
has been formalized and its effects felt in a concrete way by challenging parties.” ” Lee Pharmaceuticals v. Kreps, 577
F.2d 610, 618 (9th Cir.1978) (quoting Abbott Labs. v. Gardner, 387 U.S. 136, 148-49, 87 S.Ct. 1507, 18 L.Ed.2d 681 (1967)).
See also Stuhlbarg Int’l Sales Co., Inc. v. John D. Brush & Co., Inc., 240 F.3d 832, 839 (9th Cir.2001); Dietary Supplemental
Coalition, Inc. v. Sullivan, 978 F.2d 560, 562 (9th Cir.1992) (“The fitness element requires ... a final agency action”);
Boating Industry Ass’ns v. Marshall, 601 F.2d 1376, 1384(9th Cir.1979).

The fitness aspect of prudential ripeness is not satisfied here because further factual development is needed to
establish what standard Oregon will actually “"apply to the federal water claims. The United States and the Tribes
sought a declaration of their water rights because the Adjudication allegedly embraced a standard contrary to those
rights. But the Adjudication has not yet embraced anything. At most, the Adjudication announced a starting point in
analyzing the federal claims. This announcement in no way binds the administrative panels that will hear the contests
in the Adjudication. Nor does it bind the Water Department when it considers those panels’ proposed orders and then
issues its final administrative findings. Nor does it bind the Oregon courts when they review the Water Department’s
findings. Oregon has not yet applied any final standard to the water claims of the United States and the Tribes. It is
possible that the standards applied by the contest panels, the Water Department, and the Oregon courts could differ
from the standard announced in the Preliminary Evaluation.

This case also fails to satisfy the fitness aspect of prudential ripeness because it is a challenge to an agency action
that is nowhere near final. There remain at least two steps in the Adjudication in which the Water Department could
alter the standard it uses. The panels that hear the contests can abandon the Preliminary Evaluation. And the Water
Department can set aside the panels’ conclusions when the Department issues its final findings. This agency decision
will then be subject to review by the Oregon courts.

Prudential ripeness is also absent from this case because there is no hardship for the United States and the Tribes
to wait for additional factual development. At a minimum, the United States Supreme Court will remain open to the
Tribes and the United States upon the completion of the Oregon Adjudication for final review on grounds that the
Adjudication applied the incorrect standard. A declaration of water rights from a federal court today would provide no
relief in any event. The district court’s declaratory judgment still left to the Adjudication the actual calculation of the
amounts of water that will need to flow to the United States and the Tribes. The distribution of water — the ultimate
relief sought by all of the parties in this case — cannot occur until the Adjudication is completed, regardless of
whether the federal courts weigh in more than we already have on the standard for measuring the federal water
rights.

Finally, it is of no consequence that both the Adair | and Il courts implicitly considered that the legal issues
presented were sufficiently ripe for determination. In Adair I and /I, the dispute was whether the Tribes had any right to

water. That issue was purely legal and separate from any proceedings in the Adjudication. By contrast, the dispute in
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this case is wholly about the Adjudication: the United States and the Tribes seek a clarification of the Adair standard to
determine if the Preliminary Evaluation announced the right standard. That question can only be answered when the
Adjudication is complete.

II1

We hold that this dispute is not ripe for federal judicial determination. We do not reach the challenges to the district
court’s exercise of jurisdiction or the merits of the declaratory judgment. We VACATE the district court’s judgment and
REMAND this case to the district court to enter an order staying all federal proceedings pending completion of the
Oregon Adjudication and related appellate review.

Each party shall bear its own costs in this appeal.
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Sources and retrieval notes

Every opinion in this packet was reproduced in full from the sources listed below. Numbers correspond to the superscript
markers in the packet and to the source lines printed at the foot of each page.

. Caselaw Access Project — 478 F. Supp. 336 (official reporter text). https://static.case.law/f-supp/478/cases/0336-01.json

. Justia — 478 F. Supp. (reporter volume index). https://law.justia.com/cases/federal/district-courts/FSupp/478/

. Caselaw Access Project — 723 F.2d 1394 (official reporter text). https://static.case.law/f2d/723/cases/1394-01.json

. Casemine — United States v. Adair, 723 F.2d 1394. https://www.casemine.com/judgement/us/5914c36fadd7b049347c669a

. Caselaw Access Project — 187 F. Supp. 2d 1273 (official reporter text). https://static.case.law/f-supp-2d/187/cases/1273-01.json

. Justia — United States v. Adair, 187 F. Supp. 2d 1273 (D. Or. 2002).
https://law.justia.com/cases/federal/district-courts/FSupp2/187/1273/2310122/

7. Caselaw Access Project — 338 F.3d 971 (official reporter text). https://static.case.law/f3d/338/cases/0971-01.json
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8. Maricopa County Superior Court — slip opinion PDF, United States v. Braren (9th Cir. July 21, 2003).
https://www.superiorcourt.maricopa.gov/SuperiorCourt/GeneralStreamAdjudication/docs/nonazdecisions-USvBrarenOR072103.pdf

9. Caselaw Access Project — static bulk case data (Harvard Law School Library). https://static.case.law/

Completeness note

All four decisions are reproduced complete, including the opinions’ footnotes as printed in the official reporters. Adair I,
478 F. Supp. 336 (D. Or. 1979), was located in full in the Caselaw Access Project reproduction of Federal Supplement
volume 478; no retrieval-only substitute sheet was required. Minor optical-character-recognition artifacts in the
underlying reporter scans — hyphenated line-break splits, malformed bracketed editorial letters (for example “[a]ctual”),
and misread digits or letters in citations — were corrected to the printed text after checking the parallel sources listed
above; no text was added, summarized, or omitted.
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Washingron. D.C. 20240

October 4, 1963

M~3$979 ) - \((7

Memorandum
Tor Secretary

From: Solicitor
Subject: Fishing Rightg of the Yurok and Hoopa Valley Tribes

You have asked for an opinion concerning the rights of the Yurck
and Hoopa Valley Indian Tribes to an allocation or guantified
share of the Xlamath River Basin anadromous fishery resources.
The request arises from the need of this Department for
definitive legal guidance in setting yearly tribal harvest
allocations. The Department of Commerce, although it does not
have authority to regulate in-river Indian fisheries, has also
requested a legal determination from thisg Department on the
Tribes' rights because of the impact on decisions that the
Commerce Department must make concerning ocean fisheries that
harvest Klamath basin fishery resources.’

' By memorandum dated September 16, 1951, the Assistant
Secretary - Indian Affairs, originally requested this opinion.
On March 10, 1993, in a letter to the Secretary of Commerce, ycu
stated the position that in the absence of a formal legal
determination, the most reasonable and prudent course. for the
Unired States, as trustee for the Tribes, would be to get aside
at least a 50 percent share of the harvestable surplus of Klamath
River stocks for the Indian imn-river fishery. As a temporary
resolution of differences between your recommendation and
concerns expressed by the Department of Commerce, which has
jurisdiction over ocean fisheries, this Department set the in-
river tribal harvest ceiling in 1933 at 18,500, and both
Departments agreed that additional conservation meagures for 1593
were appropriate. The Secretary of Commerce directed a 1933
ocean fishing season that conformed to the in-river tribal
harvest congtraint, and provided a natural spawner sscapement
floor of 38,000 for 19%3. gge "Commerce and Interior Departments
Set Chinook Salmon Management Measures," April 29, 1893 (U.S.
Department of Commerce Press Releaaa NOAA 93- Rli?), Ocean Salmon
: ; :

58 fedm Reg “26925 {MayMGINZBBB)M(emergency interim rule};nﬁgééﬁ

Califcrnia, 58 Fed. Reg. 31664 (June 4, 1993) (amendment to
emergency ;nterzm rule).
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During the past twenty-two years, numerous court decisions have
confirmed that when the United States gset aside in the nineteenth
century what are today the Yurck and Hceopa Valley Indian
Reservations along the Klamath and Trinity Rivers, it reserved
for the Indians federally protected fishing rights to the fishery
resource in the rivers running through the reservations.? “This
Department, through legal opinions and pelicy statements, also
has acknowledged the fishing rights of the Yurok and Hoo?a Valley

Indians, and the Department’'s corresponding obligations.” None
* See, 2.9., 1 " Eberhardt .2d 1354,
1358 {gth Cir. 1986}; Paci ccagt Federati of Fighermen's
Ass'n v, Secretary of Commerce, 494 F. Supp. 626, £32 (N.D. Cal.
1980} ; Mattz v, Supexior Court, 46 Cal. 3d 355, 758 P.2d 606

{1588); Pecople v, McCovey, 36 Cal. 3d 517, 685 p.2d 687, cert,
denied, 469 U.S5. 1062 (1%84); Arnett v, 5 Gill Nets, 48 Cal. App.
3d 454, 121 Cal. Rptr. 806 (1975), gert. denied, 425 U.S. 807

e ] ta Justice ourt,, 15 Cal. App. 34 587,

{1876} ; Donahue v, Czliforni
93 Cal. Rptr. 310 (1871;.

3 The Solicitor’s office, through the Associate Selicitor,
Division of Indian Affairs, has issued a variety of legal
opinions since 1976 concerning the nature, extent, and scope of
federal reserved Indian fishing rights in the Klamath River
basin. £See, g.9,, Memcorandum from Acting Associate Solicitor,
Indian Affairs, to Director, Office of Trust Responsibilities
{(November 4, 1876} {requlation of on-reservation Indian fishing
on the Klamath River}; Memorandum from Associate Solicitor,
Divisicn of Indian Affairg, to Asgsistant Secretary, Indian
Affairs (May 4, 1878) {(rightg of the Klamath and Hoopa
Reservation Indians to fish for commercial purposes); Memorandum
from Asscciate Solicitor, Division ©f Indian Affairs, to
Assistant Secretary - Indian Affairs (March 14, 197%) (Indian
legal considerations with respect to Trinity River diversions at
Lewiston Dam} . .

In addition, as a matter of policy this Department has
acknowledged the existence of Indian fishing rights on the
Klamath and Trinity Rivers and the Department’s correspording
obligaticns. See, &.g8., Letter from Asgigtant Secretary - Indian
Affairs to Secretary of Commerce, May 18, 1982; Letter from
Secretary of the Interior to Acting Chairperson, Yurok Transition
Team, August 23, 1991; Letter from Assistant Secretary - Indian
Affairs to Secretary of Cemmerce, July 25, 1991; Letter from
Secretary of the Interior to Secretary of Commerce, May 1, 19%1;
Trinity River Flows Decision (May 8, 1991} (Decision of the
Secretary of the Interior) (adopting recommendation for 1992
through 1996 flow releases, based in part on Department’s trust
responsibility to the Hoopa Valley and Yurok Tribes); Secretarial
Issue Pocument on Trinity River Fishery Mitigation (approved by
Secretary, January 14, 1981) (flow releases of water in the
Trinity River); Memorandum from Assistant Secretary for Fish and

@
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©of the court decisions, however, have decided whether the Tribes’
fighing rights entitle them to a specific allocation or
quantified share of the Klamath and Trinity River fishery
rgsources.

1 c¢onclude that the fishing rights reserved for the Tribes
include the right to harvest quantities of fish on their
reservations sufficient to support a moderate standard of living.
I also conclude that the Tribes' entitlement is limited to fifty
percent of the harvest in any given year unless varied by
agreement of the parties.

I have reached my conclusions by examining the history of the
reservations, the Indians’ dependence on the Klamath and Trinity
River fisheries, the United States' awareness of that dependence,
and the federal intent to create the reservations in order to
protect the Indians’ ability to maintain a way of life, which
included reliance on the fisheries. I have conducted this
examination in the context of the now-substantial body of case
law examining the history of the present-day Hoopa Valley and
Yurok reservations and confirming the reservation Iadians' :
fishing rights,* and the variety of cases involving other tribes’:
reserved fishing rights.

I. BACKGROUND
Al The Fishery Rescurce

The Klamath River originates in Oregon and f£lows southwesterly
into California to its juncture with the Trinity River. The
lower 40-50 miles of the Klamath River lie within the Yurok
Regervation. From the point of ceonfluence, the Klamath River
flows northwesterly to discharge into the Pacific Ocean. The
lower 1z miles of the Trinity River flow through the Hoopa Valley

Wildlife and Parks tc Assistant Secretary for Land and Water
Resources, October 24, 1873,

The Department of Commerce also has recognized that the
tribeg of the Klamarh River basin have federal reserved fishing
rights. Letter from Director, Naticonal Marine Fisheries Service,
Deparrment of Commerce, to Assistant Secretary - Indian Affairs,
Department of the Interior, October 16, 1992. -

4 I addition to the cases c¢ited in footnote 2, see
Crichton v, Sheltom, 33 I.D. 205 (1904) (history of Klamath River
and Hoopa Valley Reservations); Partiticoning Certain Resgervati

Lands Betwee a Hoopa Valley Tribe and 8 Yur 1343
Rep. No. 564, 100th Cong., 2d Sess. 2-3 (1988) (same}; and
Partitioning Certain Regervation lands Betwee s ] . 3
Tribe and the Yurck Indiang, H. Rep. No. 938, pt. 1, 100th Cong.,
2d Sess. 8-15 (1588) (same).
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Regervation, before discharging into the Klamath River near the
boundary betwsen the Hoopa and Yurok Reservations.,

The Klamath and Trinity Rivers provide habitat for rune of salmon
and other anadromous fish. Anadromous fish hateh in fresh water,
migrate to the ocean, and complete their life cycles by returning
to thelr freshwater places of orlgzn to spawn. Because of the
regular habits of the figh, it is possible to scme extent to
forecast stock abundance and rte contrel harvegting throughout
their range in order to maintain appropriate spawner escapement
numbers for conservation and regeneration. However, different
species have different life cycles, and different stocks intermix
in the ocean befeore sorting themselves outr and returning o the
rivers of their origin. sgghgggg;;;;x Washington v. Washinaton
State Commercial Pags r Fish: ge ] 3'n, 443 U.8. 658,
662-64 (1979) (dzscussxon of anadrcmous flsh} Ag such, it is
more difficult to regqulate the numbers of particular stocks
harvested in mixed-stock ocean fisheries, than to reguliate srtock-
specific harvests by cocCean terminal or in-river fisheries.

B. The Reservations®
1. Klamath River Reservation

The reservationsg which today constitute the Hoopa Valley and
Yurok Reservations originally were created by executive orders
issued pursuant to statutes authorizing the President to create
Indian reservaticns in California. The Act of March 3, 1883,
authorized the President "tc make . . . reservations . . . in the
State of California . . . for Indian purposes."™ 10 Stat. 226,
238, On November 10, 1855, the Commissicner of Indian Affairs
submitred a report to the Secretary of the Interiocr, recommending
a reservation that would encompass "a strip of territory one mile
in width on each side of the {(Klamath) river, for a distance of
20 mileg.® I Kappler, In _ ¥ - B16
{(1904) {("Kappler®). The. Ccmmlssicner g report noted that the
proposed reservation had been gelected pursuant to the
Secretary’s instructions "to select these ressrvations from such
‘rracts of land adapted as to s8cil, climate, water-privileges,
and timber, to the comfortable and permanent accommodation of the
Indians. ‘" JId. The report alsc noted in particular the
representations of the federal Indian officials in California

5 Atrached as Appendix A ig a copy of a map of the former
Hocpa Valley Reservation appended to the Supreme Court’s <decision
in Mattz v. Arnmett, 412 U.S. 481 (1873). The map pre-dates the
more recent partition of the reservation but generally speaxing,
the Hoopa Valley Reservation today includes what the map referg
to as the "Original Hocpa Valley Reservation,” and the Yurck
Regervation today encompasses the "Ola Klamarh River Reservation®
and the "Connecting Strip®” shown on the map.

4
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"that the selection at the mouth of the Klamath River is a
judicious and proper one." 1Id. OCn November 12, 1855, the
Secretary of the Interior recommended the proposed reservation to
the President, and four days later President Pierce signed the
proclamation establishing the Klamath Reservation. JId. at 817.%
The lands were mostly occupied by Yurok Indians, and the
regervation encompassed what isg today the 1ower portion of the
Yuyok Reservation.

2. Criginal Hoopa Valley Reservation

The original Hoopa Valley Reservation is a 12-mile square
extending six miles on each side of the Trinity River. The
Superintendent of Indian Affairs for California located and
proclaimed it in 1864, pursuant to legislation enacted that same
year. The legislation authorized the President to set apart up
to four tractg of land in California "for the purposes of Indian
resexvations, which shall be of suitable extent for the
accommodation of the Indians of said state, and shall be located
as remote from white sgsettlements as may be found practicable,
having due regard to theilr adaptation to the purposes for which
they are intended." Act of Apxril 8, 1864, § 2, i3 Stat. 39, 40-
{1864 Act"); gee I Rappler at 815; &Qﬂmé_ﬁg _sLﬁg;&x Va H§i£§Q
States, 228 U.s. 243, 255-57 (1913), .
Cal. 34 355, 758 pP.2d 606, 610 (1988). The reservatlon was
mostly inhabited by Hoopa Indians. Althcough Congress itself
thereafter recognized the existence of the Hoopa Valley
Reservation as early as 1868, Donnelly, 228 U.S. at 257, it was
not until 1876 that President Grant issued an executive order
formally setting aside the reservation "for Indian purposes, as
one of the Indian regervations authorized . . . by Act of
Congress approved April 8, 1864." I Kappler at 815.

3. Extended Hoopa Valley Reservation

Berween 1864 and 1881, the 1egai status of the Klamath River
Reservation as an Indian reservation came ints doubt. Although

the Klamath Reservation had been created pursuant to the 1853
statute, the subsegquent 1864 Act limited to four the number of
reservations in California, and contemplated the digposal of
reservations not retained under authority of the 1864 Act. §ee
1864 Act, § 3, 13 Stat. at 40. By 1891, the Round Valley, :
Mission, Hoopa Valley, and Tule River resgervations had been set
apart pursuant to the 1864 Act, Mattz v. Armett, 412 U.S. at
493-94. 8till, the Department of the Interior c¢ontinued to
recognize that the Klamath Reservation was critical for
protecting the Indians who lived there and for protecting their
access to the fishery, and ccntlnued to regard it as a

¢ gee also Mattz v. Arpett, 412 U.S 481, 487 (1973); Magtz
v. Superior Court, 46 Cal. 3d 355, 758 p.2d 606, 610 (1988).
.
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reservation throughout the period from 1864 to 1851. As the
Court noted in Mattz v, Arnett, the reservation "continued,
certainly, in de facto existence,” during that time. Id. at 4590.

Finally, dn 1881, in order to eliminate doubt, to expand the
‘exigting reservation, and to better protect the Indians living
there from encroachment by non-Indian fiehermen, President
Harrigson issued an executive order under the authority of the
1864 Act. The order extended the Hoopa Reservation along the
Xlamath River from the mouth of the Trinity River to the ocean,
thereby encompassing and including the Hoopa Valley Regervation,
the original Klamath River Regservation, and the connecting strip
in between. Thereafter, the original Klamath Reservation and
connecting strip have been referred to jointly as the "Extension”
or the PAddition," because they were added to the Hoopa Valley
Reservation in the 1831 Executive Order., See I Rappler at 815
{Executive Order, October 16, 1891); Mattz v. Arnetbi, 412 U.8. at
493-4; Donnelly, 228 U.S. at 255-259, The validity of the 18%1
addition and the continuing exietence of the area included within
the original Klamath Reservation were eubsequently upheld by the
Suprame Court in the Donnelly and Mattz v, Arnett decisions.’ :

4. Partition into the Yurok and Hoopa Valley
Regervations

In 1588, Congress enacted the Hoopa-Yurck Settlement Act, which
partitioned the extended Hoopa Valley Resgervation inte the
present Hoopa Valley Reservation, consisting of the original 212-
mile square bisected by the Trinity River and established under
the 1864 Act, and the Yurok Reservation, consgisting of the area

" along the Klamath River included in the 1891 Extension (excluding
Resighini Rancheria).® Hoopa-Yurok Settlement Act of 1588, Pub.

' In Domnelly v. United Stateg, 228 U.S. 243, modified and
> nied, 228 U.8. 708 {1513), the Court affirmed the

" federal conviction of the defendant for murdering an Indian
within the boundaries of the 18381 Extension. The Court concluded
that the Extension had been lawfully establiehed and constituted
Indian country. In Mattz v, Arnets, 412 U.8. 481 (1873}, the
Court rejected California’s argument that the Act of June 17,
1882, 27 Stat. 52, opening the original Kilamath Reservation to
non-Indian gettlement, had diminished the boundaries of the
extended reseyvation. The Court struck down a state forfeiture
proceeding against gill nets confiscated from a Yurok Indian,
holding that the act opening the reservation to settlement did
not alter the boundaries of the extended Hoopa Valley

Regservation.

! or the history and background of the 1588 fettlement Act,

see .5, Rep. No. 564 and H. Rep. No. 938, pt. 1, supra note 4.
You asked for an opinion addressing the righte of the Hoopa and

&
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L. No. 100-580, 102 Stat. 2924, 25 U.8.C.A. § 1300i-1300i-11
{Supp. 1893;.

The congressional partition *"recognized and established" each

- area as a distinct regervation, and declared that "[t)he
unallorted trust land and assets™ of each reservation would

- thereafter be held in trust by the United States for the benefit
of. the Hoopa Valley and Yurok Tribes, respectively. 25 U.S.C.A.
§ 13004- 1(b)&(c} Both the House and Senate committee reports
accompanyzng the Zegislatlon make specific mention of the Yurok
Tribe’s interest in the fishery. See $. Rep. No. 564, gggmg note
4, at 2, 14; H. Rep. No. 9386, pt. 1, supra note 4, at 20

Although there are now twe distinct reservations for the Yurok
and Hoopa Valley Tribes, the events most relevant to your inquiry
occurred prior to the 1988 partltzcn. For purposes of this

- opinion, the variocus reservation areas will be referred tc as the
original Kiamath River Reservation, the Hoopa Valley Reservation
{original 12-mile square}, and the extended Hoopa Valley
Reservarion (the post-183%1 reservation, consisting of the Hoopa

- 8Square, the original Klamath River Reservation, and the
connecting strip).

Yurok Tribes. We do not address the fishing rights of the Coast
Indian Community of the Resighini Rancheria or other tribes in
rhe Klamath River basin in California.

* Both House and Senate committee reports refer to the
" substantial economic value of the Yurok Reservation fishery. The
Sgnate Committee Report on the Settlement Act states:

Tribal revenue derived from the "Addirion" [now the
Yurok Reservation] recently has totalled only about
$175,000 annually. However, the record shows that
individual Indian earnings derived f£rom the fribal
commercial fishing right appurtenant to the "Addition"
ig also in excess of $1,000,000 a year. The Commnittee
also notes that because of the cooperative efforts of
the Hoopa Valley Tribe and other management agencies to
improve the Klamath River system, and because the
Fisheries Harvest Allocation Agreement apporticoning an
increased share of the allowable harvest to the Indian
fighery, the tribal revenue potential from the
"Addition® is substantial.

S. Rep. No. 564, supra ncte 4, at 14-15; gee H. Rep. No. 938, pt.
1, supra note 4, at 20. See also Central Valley Improvement Act,
Pub. L. No. 102-575%, Title XXXIV, § 3406(b) (23}, 106 Stat. 4706,
4720 (1992) (reference tc federal trust respon51bility Lo protect
the fishery resources of the Hoopa Valley Tribe).

7
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c. Historic Dependence of the Yurck and Hoopa Indians on
the Salmon Fishery

Since prehistoric times, the fishery resources of the Klamath and
Trinity Rivers have been a mainstay of the life and culture of
the Indians residing there.'® See Mattz v. Arnetf, 412 U.S. 481,
487. (1973); Blake v. Arpett, 663 F.2d 906, $09 (Sth Cir, 1$81),
One estimate is that prlor to settlement along the coast by non-
Indians, the Indians in the Klamath River drainage "consumed in
excess of 2 million pounds . . . of salmon annually from runs
estimated to have exceeded 500,000 f;sh * .8, Department of the
Interior, Envir _ di

Rgaulatlgg§ 2 {Hoopa Valley Reservatlon, Calzfornxa) (aprml
1985).

The Indians’ heavy dependence on the salmon fishery for their
livelihood has been well-documented.” *The salmon fishery
permitted the [Klamath-Trinity basin] tribes to develop a guality
of 1life which is considered high among native populations.® AITS

" The Indians’ reliance on fishing continues. As the court-:
noted in United States v, Wi :

To modern Indians of the [pre-1988] Hoopa Valley
Reservation, fishing remains a way of life, not only
consistent with traditional Indian customs, but also as
an eminently practical means of survival in an area
which lacks the broad industrial or commercial base
which is required to provide its population, Indian or
otherwise, with predictable, full-time employment and
income adeqguate to provide sufficient guantities and
qualities of the necessities of life,

611 F. Supp. 813, 818 n.S5 (N.D. Cal 1985) (czting ﬁatzonal Park

789“?"2d 1354 (Sth Cir. 1986)

Ka I§eiep ' : & : 3 S

22, 67 - 68, 101, 167 (Amerlcan Tndian Technical Serv;ces, Inc.

January 1982) {Prepared for the U.S. Department of the Interior)

{"AITS {1382)”}, Edw&n c. aearss, Hi x - -
ayie : Hg L&

gun th g;gm (American Tndian Technical Servzces; Inc June'1984}
(prepared for the U.$. Department of the Interlor} {"AITS
{1984) "),

8
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(1282) at 10. The salmon rescource was the primary dietary staple
of the tribes, and was the center of their subsistence economy.
Ag the court noted in RBlake v, Arnett, 663 F.2d at 9209, the
fishery was "not much less necessary to the existence of the
{Yurck] Indians than the atmogphere they breathed"; (guoting

‘Unitced States v  Winans, 198 U.8. 371, 381 (190%)).

During the pre-contact period, the salmon fishery also held
significant commercial and economic value in Yurok and Hoopa
culture and economy. Both tribes appear to have held fimm
concepts of property rights associated with the fishery. Fishing
rights were considered personal property and part of an
individual’s wealth. Rights to fishing sites could he owned
privately, fractiomally, or communally, and could be inherited,
sold, or transferred to pay debts.? Ownership of fishing sites
gave owners the right to do what they wished with the fish taken,
including sale or trade.® Access to the fishery was the subject
of trade and barter, and use of fishing sites not one’s own might
be paid for by providing a portion of the catch. Virginia Egan-

McKenna, Pergistence with Change: The Signjificance of Fishing 1o

the Indians of the Hoopa Valley Reservatior 2
California 74-75 (Unpublished M.A. Thesis, Unlverszty of Colorado

1883} . Ownership of flShlng rights associated with particular
sites also may have given the owner control over downstream

activities. Igd. at 69.
According to one source:

A key factor in (trading of fishing rights between tribes]
appears to have been the number of salmon runs a tribe
received each year. For example, the Chilula received only
one run a year and they often either traded with the Hupa
for fish or bartered for temporary fishing rights (Curtis

1924:4). The Chimariko "sometimes paid the Hupa for the
privilege of fishing at the falls near Cedar Flacs“ {Nelson
1978: 25-26).

AITS (1982), supra note 11, at 73; gee Egan-McKenna at 76.

2OAITS {1982) at 23, 4%, §7, 72-73, 99, 105; Testzmony of
Dr. Arnold Pilling, Transcript of Proceedxngs at 55, Qalifornia

v. Fperhardt, No. 76-051-C {Cal. Super. Ct., County of Del Norte)
{(May 18, 1977).
2 peclaration of Arnold R. Pilling at 3, People v, McCovey,

No. A012716 (Cal. Ct. App., lst App. Dist., Div. 3) ({(Dec. 10,
1982) {(Exhibit 25 to State's Brief), : _

9
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Although experts have disagreed on the extent that harvested
salmon was used in trade,” the above example and other evidence
indicate that such trading did occur. 1In years wien salmon were
plentiful throughout the Klamath-Trinity river system, there was
little or no need to trade salmon to support the Indians’
standard of living.” Salmon were dried and stored, however, and
were uged in trading partnerships in years when other Indians in
the basin did not have access to salmon because of river blockage
or low flows., Pilling Testimony, gupra note 12, Transcript at
56, 102-03 ("{IJf you have lots of stored salmon {when the
Kiamath was blocked], why, you’'re in a position to make very gcod
bargains with your trading partners."), 106-09. Gourmet items
such as salmon cheeks were "great trade items.” JId. at 58-59.
The trading partnerships were part of a complex economic, social,
and ceremcnial system within the tribal socmety ;ﬂ at 10%- 115-

§g§“§;§g George Glbbs,

{“Some understandlng, however, seems to exlst'as to cpening

* The ethnographic and archeclogical decumentation appears
somewhat limited on the issue of trade, although it has been
asserted that the sale and trade of harvested salmon was not
gxtensive among the tribes of the Klamath-Trinity basgins. See
AITS (1882} at 117, 173. 1In declarations intreduced by the State

of California in 1882 in Pecple v, McCovey, Drs. William Wallace
and Arnold Pilling criticized the AITS (1882) study. §See
Declaraticon of William J. Wallace, People v, McCovey, No. AQDi2716

{Cal. Ct. App., 1st App. Dist., Div. 3} {(Dec¢. 10, 1582) (Bxhibit
24 to State’s Brief); Declaratlcn of Arnold ?111zng, gupra note
13; see alsgo William J. Wallace, De A oo},
gggg;glna; Fishing Practices 17-18, attached as Exhlblt 2 to

Qeclarat:.on of William J. Wallace, gupra. In 1977, in California

Bherhardt, Dr. Pilling had testified as a defense witness, and
Dr Wallace testified ag a witness for the prosecuticn., 1In their
declarations in 1982, both Wallace and Pilling criticized the
AITS (1982) study’s conclusion concerning the extent to which
trade or sale of salmon played a rele in aboriginal Yurck and
Hocpa culture. Although a subsequent AITS study responded to
that criticism, AITS (1584), at 45-46, determining the extent of
the Tribes’ legal rights does not require resclving that dispute,
which focuses on a specific form of use rather than the gégree of
dependence as a source of livelihood and culture.

¥ See Pilling Testimony, supra note 12, Transcript at 106;
Testimony of William J. Wallace, Transcript of Proceedings at

276, California v. Eberhardr, No, 76-081-C (Cal. Super. Ct.,

County of Del Norte] (May 18, 1877).
10
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portions of [fish dams] at times, to allow the passage of figh
for the supply of those abhove. ™),

In California v, Fherhardt.,' the trial court relied on the

testimony of Drs. Pilling and wWallace to recognize that *{ilt is
probably true that there was some degree of mutual exchange
between and among Yurcks themselves and with other fribes in
which f£ish was one of the items of exchange." The court also
stated that "the anthropological testimony is not persuagive that
the nature of the aboriginal custom of the Yurok Indians in
‘eommercial fishing’' as that term might have been considered in
aboriginal times, is anything like the concept of commercial
fishing in present times." Id, As discussed below,' the legal
gquantification of the reserved right depends not so much on the
degree to which historic uses of salmon parallel modern uses, but
cn the degree of dependence on the galmon fishery.

Following non-Indian settlement in the area, the Indians of the
Klamath-Trinity basin adapted to the new trading and economic
oppertunities presented. When non-Indians entered the area,
there i1s some evidence that the Indians scld salmen to them,
Pilling Testimony, supra note 12, Transcript at 61-62; Wallace
Testimony, supra note 15, Transcript at 279. As the commercial
fishing industry developed 'in the late 18th century, the Indians
played an important role in supplying fish to and working at
local canneries. ZSee AITS (1%82), Bupra note 11, at 1i%-21.

When the canneries developed, according to Dr. Pilling, the basgic
ownership right of access to the fishery seemed tc be viewed by
the cannery owners "as in Indian hands, and this was something
that had to be negotiated. You had to meet specific contractual
relationshipsg, especially with the Spott famlly, to participate
as canners on the lower Klamath, because it was essentially
Indian territcry. This is my understanding of the mercantilism.®
Pilling Testimony, gupra note 12, Transcript at 69-70. The
galmon cheeks were recognized ag a luxury cut, which *[tlhe
cannery didn’t get . . . unless the Indians waived [{their] right”
to keep the salmon heads. JZd. at 58,

In 1876, the first commercial fishery was establighed on the
Kiamath by Martin V. Jones and George Richardson. BRBearss, gupra
note 11, at 159-60. In 1879, in order to protect the Indian
fishery from outside interference, the U.S. military sent a force
to the Klamath Reservation with orders "{tlo suppress all fishing
by whites and reguire all citizens residing on the Reservation to
leave without delay." Id. at 146. The military construed this

_ ¥ gruling on Motion to Dismiss for lLack of Jurisdiction, at
2, No. 76-051-C (July 18, 1877).

7 gee infra, at 18 to 22.
i1
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as extending to the expulsion ¢f non-Indian fisheries from the
river, even if they did not land on the shore, because under no
circumstances were the Yuroks to be "deprived of the Salmon as it
is their main subsistence." fd. at 148-49. After the expulsion
of the Jones and Richardscon commercial fishery from the Klamath
reservation, a small military cutpost was maintained at Regqua "to
protect the Yuroks in the enjoyment of their only industry--
salmon fishing.® Id. at 151. Jones then erected a cannery
nearby. "The Indians would catch and deliver the salmon for so
much a head. . . . As the cannery was off the reservation and
the Indians were benefitted by its presence, the military took no
action to interfere with its operation.® JId. at 160-61.

In 1883, R.D. Hume sgought to lease the Klamath fisheries £rom the
United States. Because it considered the fishery to be within
the Klamath Reservation and subject to federal protection of the
Indians’ access to their fishery, the Department of the Interior
declined Mr., Hume’'s request.”™ The Indians apparently opposed
R.D. Eume’s efforts to establish a cannery operation because
Hume’'s activities interfered with Yurck fishing and Hume wasn’'t
interested in purchasing fish from the Indians but instead \
brought his own men to fish. AITS (1984), gupra note 11, at 46.:

By contrast, in 1886, John Bomhoff contracted with a number of
Yuroks to supply his cannery with salmon. ®By this agreement the

Yurcoks were not to fish for any other person ner give any other
white the right to figh in the Klamath. " Bearss at 163 {emphasis

added) ; gee AITS (19%82), supra note 11, at 131. Bomhoff
apparently alsc employed some Indians for wages. Bearss at 164.
The Indian Bureau sanctioned Bomhoff’'s arrangement to purchase

fish from the Indians. JId. at 186.

Eventually additional canneries were established in the area, and
at the turn of the century, most of the commercial fishermen were
Indians, some fishing at night and taking employment in the
canneries during the day. See Bearss at 348; AITS (1%82) at 121
& 131.

II. EXISTENCE AND CHARACTER OF YUROK AND HOOPA FEDERAL RESERVED
INDIAN PFISHING RIGHTS

The power of the United States to c¢reate or reserve fishing
rights for Indian tribes is derived from its plenary power over

‘* appendix B to this opinion recounts the conflict that
developed between the Govermment and Hume. . After a court upheld
Hume’'s resistance to expulsion, the United States expanded the
Hoopa Valley Reservation to ensure that the original Klamath
Reservation would have Indian reservation status. See Appendix B

at 7-18,
12
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Indian affairs, grounded in the Indian Commerce Clause, and from
the Interstate Commerce Clause.?

Iin Mattz v. Superior Court, 46 Cal. 34 355, 7858 P.2d 808, 617

{1388}, the Supreme Court of California squarely rezected the
State’s asserticn that the Federal Government lacked the
autbority to reserve Indian fishing rlghts in the Xlamath River
fishery when it created the reservation. Notwithstanding the
substantial body cf case law recognizing the extended Hoopa
Valley Reservation Indians’ federally reserved fighing rights,®
the State contended otherwise, arguing specifically that the
Indians had no federally reserved right to fish ccmmercxally
The Supreme Court of California rejected the State’'s contention
based on federal and state court precedent and upon its own
substantive legal review of the merits of the State’s argument.
As the Court noted, the State’s theory in essence sought a
repudiation of the well-established federal reserved rights
doctrine recognized by the Supreme Court in Arizoua v,
California, 373 U.S. 546 (1963}, Mattz v. Superior Court, 758
r.2d at €17; gee id, at 616 (right to take fish from the Klamath
River was reserved for the Indians when the reservation was

created) .

¥ gee Montana v, Blackfeet Tribe, 471 U.S. 759, 764 (1885)
(*Constitution vests the Federal Government with exclusive

authority over relations with Indian tribes); McClanahan v.
Arizonz State Tax Comm'n, 411 U.S. 164, 172 n.7 {1973); HKHudghesg v,
Oklahoma, 441 U.S. 322 (1979%) (overruling Geer v. Cognecticut,
161 U.S. B19 {189&)); Dougilag v, Seaccoast Proda., Ine., 4371 U.8.

285, 281-82 (1877} {Congress’ power under the Commerce Clause to
regulate taking of fish in state waters where there is some
effect on interstate commerce); Sohappy v. Smith, 302 F. Supp.
899, %12 (D. Or. 1968} ("Statehood does not deprive the Federal
Government of the power to enter into treaties affecting fish and
game within a state, especially migratory species.") (citing
Missouri v, Holland, 252 U.S. 416 (19%20}); gee algo Arizona v,
California., 373 U.S. 546, 596-601 (1963) (post-statehood
executive order reservations included federally regerved water

rights); Toomer v, Witsell, 334 U.S. 385, 39%-402 (1348).
¥ gee note 2, SuUpra.

1 p few years earlier, the State had made a similar

argument in another case. §Seg Respondent’s Supplemental
Memorandum of Peoints and Authorities and Brief on Appeal, at 29-
30, Pegple v. McCovey, Crim. 23387 (Cal.) (Nov. 28, 1983). The
State contended that the federal power to appropriate or reserve
proprietary interests, including Indian fishing rights, was
limited to the pre-statehood period. That argument was
implicitly rejected in the California Supreme Court’s decision in

that case. Pgople v. McCovey, 36 Cal. 3d 517, 685 P.2d 687, 697,
13
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In 1940, one of my predecessors issued an opinion concerning the
right of the Indiang of the extended Hoopa Valley Indian
Reservation to fish in the Klamath River within the boundaries of
the reservation. ﬁwg E$zh__9_“ﬁggga_zﬁglgv Tndia_g to Figh in
Wi iforn e, L Op. Sol.
.(Indlan Affg.) 945 {March 13 1940) Tt assumed without much
congideratrion that the Indzans' rights depended on a
determination of whether the United States owned the bed of the
Klamath River, suggesting that if the State of California owned
the bed, the Indians’ fishing rights were subject to plenary
state regulation. That cpinion rested on the same mistaken

premise unsuccessfully asserted by the State in Pecple v, McCovey
and Mattz v, Superior Court.® In light of subsequent federal

and statce court dec1510ns confirming the Indiansg’ federal
reserved fishing rights,” that opinion must be overruled. Both
the Commerce Clause and the Indian Commerce Clause provide
constitutional authority for the United States to reserve f£isghing
rights for Indiang in migratory fishery resources, regardless of
. gtare owneyship of a riverbed passing through the reservation.
Therefore, this opinion dees not address questions of
navigability and title to the Klamath River

In short, it is now well-established that the Yurck and Hoopa
Valley Indians have federal reserved fishing rights,® created in

208 Cal, Rptr. 643 ("rights were granted by Congress when it
authorized the President Lo create the reseyvation for Indian

purposes”), gert. denied, 469 U.S. 1062 (1984)

2 1p Mattz v. Superior Court, the State gpecifically cited
the 1940 ¢pinion to support ite argument. See 758 P.2d at 616 &

n. g,

# Gee note 2, gupra.

% The 1940 opinion did not determine whether the Klamath
River was in fact navigable at statehood.

¥ A federally rsserved fighing right is not one of
ownership in particular fish, but a right to an cpportunity to
cbtain possesaion of a portion of the regource, which can best be
expressed by either the numbers of fish taken or an allocation of
the harvestable resource. See United States v, Washipgron, 520
F.28 676, 687 {(9th Cir. 1975), Qg;&Auﬂgg;gg

(1976} ; gee algo . 1 n ;
1129 n 6 (ch Clr 1978),

573 F. Zd 1123

Wasg . his : ; ishinc
Veggg 3@5 n 443 U.S. 658 {1979) (vacatlng }udgments of Ninth

Circuit and gtate supreme court and remanding for further
proceedings not inconsistent with the U.S. Supreme Court's

opiniocn) .
i4
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the nineteenth century when the lands they occupied were set
aside as Indian reservations. Numerous court decisions have
recognized that the United States intended to resetve for the
Indians the rights and resources necessary for them to maintain
rheir livelihood.® As the Ninth Circuit has stated, the right
includes *fishing for ceremconial, subsistence, and commercial
purposes.” nzged States v. Frerhardt, 785 F,2d 1354, 13%% (Sth
Cir. 19%86).% . _

Appendix B to this opinion recounts and summarizes the hzstary of
the Klamath River and Hoopa Valley Reservations, reviewing in
particular the Annual Reports of the Commissioner of Indian
Affairs. As described therxe, at the time the reservations were
created, the United States was well aware of the Indians’
dependence upon the fishery. A specific, primary purpose for
establishing the reservations was to secure to the Indzans the
access and right to fish without interference from others.® As

* gee cases cited gupra, note 2; ﬁgg“§L§Q aghgmggggmxxgh&wuk

tnited States, 3%1 U.8. 404, 406 (1868} ; y i)
723 F.2d 1394, 1408-10 {(2th Cir. 1983} (resezvatxan Qf water

rights to accompany reserved rights te hunt, £ish, and gather).

T gee glso Memorandum from Associate Sollcztcr, Pivision of
Indian Affairs, to Assistant Secretary, Indian Affairs (May 4,
1978} {Indian fishing on Klamath and Trinity Rivers); United
States v, Wiiggﬁ, £11 ¥. Supp. 813, Bi? 18 {N D, Cal. 1985},

v b i¥be3 ., , G A £ Eherhs
F.2d 1354 (9th Cir. 1966) (same); Pecple v, McCovey, 36 Cal. ad
517, 585 P.2d 687, 690 {same), cerl. denied, 46% U.S8. 1062

(1$84); and see Arnett v, % (i1l Nets, 48 Cal. App. 3d 454, 458,
121 Cal Rptr. 906, 909 (1978) {Indian commercial £fishing early

in 20th centuryl, Qﬁﬁ&mmﬂﬁg;ﬁﬁ 425 U.8.. 907 {1876} .

* geo Mattz v. Arnert, 412 U.S. 481, 437-58 (1973}, Donnelly
v, United Stateg, 228 U.S. 243, 259, medified © T OURGES
and rehearing denied, 228 U.S. 708 {1913); Hﬁi&ﬁﬁ.ﬁ&é&&ﬁ_m*

Ebernardc, 789 F.2d at 1360 (8th Cirx. 1988} {(Hoopa Valley
Reservation Indian fishing rights were granted by Congress when
i+ authorized President to create reservations for Iadian
purposes) (citing McCovey, 36 Cal. 3d at 534, 685 P,2d at 697;

Wilgson, 611 F. Supp. at 817-18 & n.5; Mattz v, Superior Couxt, 46
Cal. 34 355, 758 P.2d 606, 618 {1988} {river and Indian fishing

played a primary role im th& 1891 extension of the Huopa Valley
Regervation to inciude the old Rlamath Reservation and connecting
gstrip); 85.Gill Nets, 48 Cal App. 3d at 459-62, 121 Cal. Rptr. at
90u-811 (Klamath); B 3 @ , 15 Cal.
App. 34 587, 562; 93 Cal Rptr. 310, 313 (1971) (Hocpa Valley
Reservation); Lrichton v. Shelton, 33 I.D. 205, 217 (19%04) {"the
prevailing motive for setting apart the [Klamath River]
regervabion was to secure Lo the Indzans the fishing privileges

is5
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against third parties, the Indians’' resgerved fishing rights were
of no less weight because they were Created by executive orders

pursuant to statutory authority rather than by treaty.® Courts

have uniformly rejected & "treaty vs. non-treaty" distinction as
a basis for treating Hoopa and Yurck fishing rxghts differently

from the treaty- reserved fishing rights of tribes in other areas
of the United Staces.®

of the Klamath river"); cf. Fishing Vessgel ASg8'n., 443 U.S. at 665

n.7, 666 n.8 (dependence of Stevene Treaty tribes on fishing);
Qo;v;;;g Confederated Tribes v, Walron, 647 F.2d 42, 48 {($th
Cir.} (executive order reservation for Indian purposes included
purpose of preserving tribal access to fishing grounds and acted
to reserve water rights necessary to maintain the fishery), gert.
denied, 454 U.S. 1092 (1%981); Quechan Tribe v. Rowe, 350 F. Supp.
106, 111 (8.D. Gal. 1972) {executive order reservation for
"Indian purposges” necessgarily included right to hunt, trap, and
fish on the reservation).

¥ The congressional committee reports accompanying the 1988
Hoopa-Yurok Settlement Act concluded that, as against the plenary
power of Congress to make further dispositions of the reservation
property and resources; no congtituticonally protected property
rights had vested in any particular tribes or individuals when
the reservation areas were established by executive order. 8.
Rep. Np. 564, gupra note 4, at 12; H., Rep. No., 938, pt. 1, gSypra
note 4, at 18-19. That conclusion wae based on "peculiar facts
and law" relevant to the extended Hocpa Valley Reservation. 8.
Rep. No. 564, at 14. The same conclusion had been reached in the
Court of Clalms more than a decade earlier. Short v. United
States, 202 Ct. Cl. 870, 486 F.2d 561 (1973), gert. depied, 416
U.8. 981 (1974},

This conclusion does not affect the present analysis. ghort
and related court decisions, as well as the legislative history
of the 1988 Act, confirm that the Hoopa Valley Reservation was
created for Indian purposes. gee 8. Rep. No. 564, at 12; H. Rep.
No. 938, pt. i, at 18, The absence of a cCompensable vested
property interest as against congressional authority to allocate
reservation resources among the tribes or tribal membere settled
thereon is not inconsistent with the hisgtory of the reservation
demonstrating thatr the United States granted rights of use and -
occupancy £o the Indians, including fishing rights, which were
protected against third party or state interference while
regserved for federal purposes. gee Arnett v, 8 Gill Nets, 48
Cal. App. 3d 459, 121 Cal. Rptr. 906 {(1975), gext, denied, 425
U.8. 907 (15976); People v. M¢Qovey, 36 Cal. 3d 517, 685 P.2d 687
{Cal. 19%84).

% gee Blake v. Arnett, 663 F.2d 906, 909-910 (Sth Cir.
1981); Wilgon, 611 F. Supp. at 817-18; McCovey, 685 P.2d at 6€96-
7; 5 Gill Nets, 48 Cal. App. 34 at 45%-62, 121 Cal. Rptr. at

16
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TIT. QUANTIFICATION OF THE FISHING RIGHT AND ALLOCATION OF
HARVEST

A. Introduction

The legal measure of the Tribes’ fishzng rlghts depends primarily
on the purpose of the United States in reserving such rights when
it.created the Xlamath River, Hoopa Valley, and extended Hoopa
Va*ley Reservatzons See United States v, Walker River

Izzigation Digt., 104 F.2d 334, 336 (9th Cir. 183%) (statute or
executive order setting aside a reservation may be equally
indicative of intent as treaty or agreement; intent is discerned
by taking account of the circumstances and needs of the Indians
and the puxpose for which the lands had been reserved); ¢f.

Arizona California, 373 U.$. 546, 596-600 (1563).%

910-11. See algo Antoine v. Washington, 420 U.S. 1394, 200-03
{1875). 1In response to California’'s petition for Supreme Court
review of Arpett v, 5 Gill Nets, Solicitor General Bork’'s brief
for the United States noted:

That executive orders played a prominent role in the
creation of the Reservation does not change this result
[that the United States reserved to the Indians the right to
fish on the Reservation without stats interference).
Regardless of the manner in which a reservation is created
the purpose is generally the same: to create a federally-
protected. refuge for the tribe.

With respect to fishing rights we see no reason why a
reservation validly established by executive order should be
treated differently from othsr reservations.

Memorandum for the United States as Amicug Curiae, at 5, Arnett

v. 5 Gill Nets, (U.$. No. 75-527), gert. denied, 425 U.S. 507
(1376) . :

¥ 7The legal guantification of non-treaty federally reserved
on-reservation Indian fishing rights to a specific share of an
anadromous fishery rescurce appears to be a matter of first
impression. It is well-settled, however, that non-treaty
federally reserved rights, recognized when an Indian reservation
ig created, can affect off-reservation use of a natural rssource.
See, £.9., Arizona v. Califorpia, 373 U.S. at 596-600. In
addition, the cases adjudicating the treaty fishing rights of the
Northwest tribes have recognized that location-specific Indian
reserved rights affect fishing taking place outside thoss

locations. See, e.g.., W.S. v. Waghinaton, 459 F. Supp. 1020,
1070 (W.D. Wash. 1578); Schappy v, Smith, 302 F. Supp. 8%%, 3911
(D. Ore. 196%). A8 such, while the precise issue addressed in

rhis opinion may be one of first impression, many of the
principles applied are well-established.

17
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The fishing rights now established in the Yurock and Hoopa Valley
Tribes were reserved when the reservationsg were get aside for
Indian purpeses. See Act of April 8, 1864, § 2, 13 Stat. 38§, 40
(reservations to be set aside *for the accommodation of the
Indiang, " with "due regard te their adaptaticn te the purposes
for which they are -intended.")}, Because the rights arose by _
zmpllcatlon rather than by express language, the purposes of the
regervation are discerned by examining the historical record and
circumstances surrounding creation of the regervation.®
Therefore, we must consider the evidence of the dependence ‘of the
Indians con the fishery "as a source of food commerce, and
cultural cohesicn, " Washin

Fishing Vessel Ass'n, 443 U.S. 658 686 (1979), and the ?ederal
Government's awareness of the Indians’ reliance on the fishery.
Ths inguiry must alsoe include recognition ¢f the Indians’ "need

to maintain themselves under changsd circumstances." Colville v,
Confederated Tribes v, Walton, 647 F.2d 42, 47 & n. 10 {%th Cir.)},

cert. denied, 454 U.S. 1082 {(1%81). PFinally, the United States
is presumed to have intended to deal fairly with the Indians,

Arizona v, Califormia, 373 U. 8. at 600,

B, Quantification

The higtory of the creation of the Klamath River and Hoopa Valley
Reservations, and the extension of the Heopa Valley Reservaticn
to include the Xlamath River Reservation and connecting strip,
plainly shows a purpose by the United States to resgerve for the
Indians what was necegsary to preserve and protect their right to
obtain a livelihood by fishing on the reservation, As discussed
earlier, the Indians were highly dependent upon the fishery .
resource, AsS recounted in Appendix B, ths United States was well
aware of the importance of ths fishery tc the Indiang and created
the resexrvaticons to preserve their access to an adeguate supply
of f£ish., The historical record demonstrates the importance of
the reservations to achieving the Federal Government’s obijectives
of creating and maintaining peaceful relations between the Indian
cribes and non-Indianas, protecting the Indiana from further
encroachment and displacement by non-Indians, and obtaining the
resources necessary for ths Indians to maintain their livelihood
and be selif-sufficient on the reservation.® The United States

¥ Indian hunting and fishing rights generally arise by
implication when a reservation ig get aside for Indian purposes.

See, e.49,, Quechan Tribe v. Rowe, 350 F. Supp. 106, 111 (S.D.

Cal. 1572). The precise extent of the right, however, is
determined by examining the facts and circumstances of each case.

¥ As the court in United Stateg v, Wilson, noted, "([iln
establishing the Hoopa Valley Reservation, Congress reserved
those rights necessary for the Indians to maintain on the land
ceded to them their way of life, which included hunting and

18
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sought to isclate and protect the Indians from non-Indians who
would otherwige appropriate the lands and the fishery resource
upon which the Indians were 8o dependent for their: livelihood.

The physical locations of the reservations--one mile on each side
of the Xlamath, six miles ¢n each side of the Trinity--plainly
demonstrate the United States’ awareness of the centralivy of the
rivérs and the fisherieg to the purposes for which the
reservations were created. As the Supreme Court noted in Mattyz
v, Armett, 412 U.S. 481 (1973}, the Klamath River Reservation was
ideal for the Indians because of the river’'s abundance of salmon
and other fish. The United States was well aware ¢of the Indiansg’
dependence on the fishery rsscurce and of the need to protect the
Indians’ use of the fishery from non-Indian encrcachment. JId, at

487 & n.6; Crichton v. Shelton, 33 I.D. 205, 21l6-18 {1504).

while the Unitsd States also sought to introduce agriculture to
the Indians, gge, £.4., Appendix B at 4 & 7, it anticipated that
the Indiang would continue to rely on the reservation fighery.
Thus, the fishery and agriculture may be said to be twin primary
purposes for creating the reservation. Cf. Walton, 647 F.24 at
47-48 {(reserved water right forx agriculture and fishing, based on
primary purposes of reservation). =

fishing." 611 F. Supp. 813, 817-18 (N.D. Cal. 1985), rev'd and
n United States v. Eberhardt,
agg ﬁiﬂ5§*34MA;aa;L 663 F.2d 906,

785 B oq 1354 (Sth Cir. 1586
806 {(9th Cir., 18B1;.

LTS

* In his dournal of the 1851 expedition wvisgiting Indian
tribes in Northwestern California, George Gibbs recognized the
value of protecting the Indian fisheries within a reservation,
gven while pursuing other assimilationist objectives:

The Indians of the Klamath and its vicinity afford a field
for a new experiment. Their countyy furnishes food of
different kinds and in quantity sufficient to supply their
absolute wants. . . . If collected as occasion may offer,
and its advantage be shown to them, upon reservations, whsre
their fisheries can still be carried on, whsre tillage of
the s0il shall be gradually introduced, and where the
inducements to vioclence or theft will be diminished or
checked they may possibly be made both prosperous and useful

to the country.

George Gibbs

{1853}
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Upoen establishment of the original Xlamath Reservation in 1885,
the Commissioner of Indian Affairs contemplated that the
inclusion of the fishery would eliminate any need to provide the
Indians with rations of beef, as was common on other Indian
reservations. §See Appendix B at 1. Between 1855 and 18%1, when
the Hoopa Valley Reservation was extended to ensure the
reservation status of the lower Klamath area, the annual reports
of_ the Commissioner are replete with references to the importance
of the fishery for the continued lzvelihood and welfare of the
Indians, See, e.9., id. at 3-4, 8-9.

In short, the fishery here, no less than the water in the arid
southwest, was deemed "essential to the life of the Indian
pecple® for whom the reservation was created. Arizona v.
Califoinia, 373 U.8. 546, 599 (1963). The inclusion within the
reservation of the fishery at the mouth of the Klamath within the
boundaries of the reservation demonstrates the purpose to prevent
non-Indians from establishing commercial fisheries there to
supplant the Indian fishery. 7Thus here, no less than with the
Pacific Northwest treaty tribes, the Government "recognized the
vital importance of the fisheries to the Indians and wanted to
protect them from the risk that non-Indian settlers might seek tc

monopolzze their flsherles Washinaton v. Washington State
: : shi Veggel ASS'n

443 U.8. 658, 666

{1979}

At the time the reservation was created, ocean trolling was of
little commercial consequence and was not of sufficient magnitude
to interfere with the in-river fishery. Bearss, gupra note 11,
at 2385. Only with subsequent technological advances did the
ocean fishery begin to have a significant impact on salmon runs.
As a practical matter then, the reservation boundaries as
established were substantially equivalent to protecting the
Indian fishery from significant non-Indian encroachment.

The standard for determining the extent of the Pacific Northwest
treaty tribes’ fishing rights has been stated by the Supreme
Court as one which will "asgsure{] that the Indians’ reasonable
livelihood needs {will] be met.” Fishing Veggel Ass’'pn, 443 U.S.

at 685 {citing Arizoma v, Qalifoxnia, 373 U.8. at 600; Hinters v.
United States, 207 U.8. 564 {1%08)). The "central principle here
must be that Indian . . . rights to a natural resource that once

was thoroughly and exclusively exploited by the Indians secures
so much asg, but no more than, is necessary to-provide the Indians
with a livelihood--that is to say, a moderate living.* Fishing

Vessel Ass’'n, 443 U.8. at €8e6.

With respect to the reserved fishing right, I can find no
meaningful difference between the federal purpose in creating the
regervations for the Yurek and Hoopa Valley Indianas, and the
bilateral intent in the treatieg with the Pacific Northwest

tribes to guarantee to the tribes "an adeguate supply of fish.®

20
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United Sgatgg Y. Waghington, 506 F. Supp. 187, 137 (W.D. Wash.
1880}, aff’'d in relevant part, 759 F.2d 1353 (9th Cir.), cgert.

genleg 474 U.S. 884 (198S5). Although the circumstances of this
case may differ in certain respects from those of the Pacific
Northwest treaty tribes,” they are not relevant to the outcome.
\Therefore, 4 conclude that the Government intended to reserve for
the tribes on the Hoopa and Yurok Reservations a fishing right
whith includes a right to harvest a sufficient share of the
resource to sustain a moderate standard of living.

There is, as discussed earlier, some uncertainty over the extent
to which salmon wasg traded or sold "commercially" in aboriginal
Hoopa and Yurock culture. But the focus of the inquiry into the
Tribes’ legal rights is on the degree of dependence on the
fishery resource at the time the reservation was created or
expanded, rather than on what partzcular uses were made of the
fish, which may or may nct approximate patterns of use or trade
in non-Indian culture. As the Court in E;an;gguﬁgggg&_gggmg
noted with respect to the tribes in western Washington, it is not
pessible to compare Indian uses of fish for trade in aboriginal
times with the volume of present day commercial use of salmon.
443 VU.8. at 665 n.7. The same could be said of comparisonsg of
the uses ¢f salmon in aboriginal times to gupport a "reasonable
livelihood, * as compared with modern-day uses to the same end.™
Present-day tribal needs to support the livelihood of members may
be more or less than the vojume utilized in aboriginal times.

Cf. Figshing Vesge] Asgs’'n, 443 U.S. at 687. In short, the United
States Supreme Court has rejected the noticon that prehistoric
patterns or volumes of use must mirror modern economic uses of
saimon in order to find sufficient Indian depepndence on the

¥ FPor example, 'while the importance of saimon to the diet
and cultural cchesion appears similar, historical evidence more
extensively documents the use of harvested salmon for trade by
the Pacific Northwest treaty tribes than by the Yurck and Hoopa
Tribeg., Cf. AITS (1984), gupzs note 11, at 45 ("trade patterns
cf the Northwestern (alifornmia tribes in general have received
litrle attention f£rom anthropologists and higtoriansg®*). The
Yurck and Hoopa Indians’ concepts of private ownership of fishing
access sites also appear to contrast with the culturs ¢f the
Northwast trlbes, which vmewed fighing rights as more communal.
See Un St 8 V. shi 384 F. Supp. 312, 353 (W.D.
Wash. 3.9'74}, aﬁ.ﬁ'_@ 520 F. 2d 676 (9th Cir. 1975), cert. denied,
423 U.S. 1086 (1976} . ' _

¥ Indeed, a "subgistence® right limited to quantities based
on aboriginal consumption levels might well equal or exceed
modern-day notions of moderate living needs as satisfied by both
consumptive and commercial uses.

23
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salmon fishery sufficieat to justlfy application of the moderate
living standard

The Yurok and Hoopa Indians had a "vital and unlfyxng dependence
on anadromous fish,® compare Fishing Vessgel Assa‘'n, 443 U.S. at
664, which the hlstorlcal evidence demonstrates was well-known to
the_United States. As with the Northwest treaty tribes, salmon
was the great staple of their diet and livelihood. Although the
anthropological evidence does not clearly demonstrate the use of
dried fish for trade in the same manner as was shown for the
Northwest treaty trlbes, it does demonstrate that anadromous fish
constituted the primary means for the Indians’ livelihood, and
that fishing rights and the fishery wsre an integral part of the
diet, economy, and culture of the tribes. Cf. Upited States v,
Washington, 384 F. Supp. 312, 350-58, 406-07 (W.D. Wash. 1974),
aff’'d, 520 F.2d 676 (9th Cir. 1973), gert. denied, 423 U.S. 1086
{1876). There is some evidence of the Indians’ readiness to
capitalize on the econcmic value of the fishery by selling or
bartering dried fish with non-Indians passing through the area,
and certainly the Indians adapted their utilization of the
fishery to provide fish to the non-Indian canneries.

In this case, considering the nature of the right, which the
courts have already confirmed, and considering the Indiansg’
historic dependence on the fishery and the federal purposes of
the reservation, the "reasonable livelihood” needs must satisfy
ceremonlal subsxstence and commercial fishing needs. See

443 U.S. at 68B6-BB.

C. Allocation of the Barvest

While the moderate standard of living generally has been
identified as the benchmark for identlfylng the quantity of
tribal reserved fishing rights, gee Lted State zahingtor
506 F. Supp.. 187, 198 (W.D. Wash. 1980). éi&LQmLangiﬁyénﬁ_ﬂézi.

759 F.2d4 1353 (9th Cir.}, gert. denied, 474 U.8. 994 (1983),
var_ic_:_ui_rndian fishing rights caseg have also limited tribal

¥ As the amicus brief for the United States in Arpett v. §
@ill Netg stated,

Petitioner cites no authority, and we know of none,
that would limit an Indian’s on-reservation hunting or
fishing to subsiistence. The purpose of a reservaticn is not
to restrict Indians to a subsistence economy but to
encourage them to use the asssts at their digposal for their

betterment .

Memorandum for the United States as Amicus Curiae 8, Arnett v, & -
Gill Nets (U.S. No. 75-527) {(on petition for certlorarl}, Gert.,.

denied, 425 U.S. 907 (1976).
22
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harvest rights by an allocation ceiling of ne more than 50% of
the harvestable numbezrs of fish, thus providing that the tribes
share the rescource with non-tribal figsherg. The 50% allocation
has been based on express treaty language in some cases. Even
where a specific treaty doeg not refer to sharing of the
resource, at least one court has reached the same result based on
the intent 0f the parties,

In the Pacific Northwest treaties, the tribes reserved off-
regervation fishing rights at their usual and accustomed fishing
places "in common with" the citizens of the Territory. The
courts held that this language justified limirving the tribes’
entitlement for allocation purposes to 50% of the harvestable
catch. Zee jid., 506 F. Supp. at 195-%8. Thus, even though the
treaties were designed to guarantee the tribes an adequate supply
of fish and even though the sgtarting point for apportionment is
assuring that the Indians’ reasonable livelihood needs will be
met, Fishing Vegsel Bss’'n, 443 U.S8. at 685, the tribes’ agreement
to share the resource with non-Indian users justlﬁied irmxtmng
the tribeg to a percentage allcocation. §es

Washington, 384 F. Supp. 312, 343 (W.D. Wash. 1974) m 520
F.2d 676 (8th Cir. 1978}, gg;;mwggg;gg 423 U.8. 1086 {1976} .

That is, the treaties protected and recognized the treaty- -derived
rights of both the tribes and the non-Indiang to a share of the
available fish. Fighina V 1 '‘n, 443 U.S. aL 6B4-8%,

In Sghappy v, Smith, 52% F.2d 570 (%th Cir. 13976}, the court of

appeals refused to set aside the district court’s 50% allocation
formula, adopted to reflect the Columbia River treaty tribes’
right to a fair share cf the salmon harvest. In United States v,
Oregon, the -parties agreed to a Columbia River Management Plan
that allowed in-river harvesting On a 60% treaty/40% nontreaty
basis, an allocation which deviated from the 50%-50% starting
peint in order to compensate for ocean fishing by non-Indians,
718 F.2d 289, 301-02 & n.2 (9th Cir. 1883}.

In United Srtatres v, Michieoan, the digtrict court ¢ontrasted
treaty rights explicitly held "in common with® other citizens

with the_&geatzes of the Indian tribes in Michigan, which had neo

® rimiting the tribal allocation to a 50% share of the
harvestable rescurce in any given year ig distinct from
determining whethex the moderate standayrd of living component of
the right is being satisfied. Given the current depressed
condition of the Xlamath basin fishery, this opinion need not
addresg how to calculate the gquantities of fish needed to support
the Tribeg’ moderate living needs. Until the fishery resource is
substantially restored to the point that the evidence establishes
that a 50% share is more than is needed to support the Tribes’
moderate living needg, the 50% allocation is the appropriate

quantification of the Tribes’ rights.
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such language. gee 505 F. Supp. 467, 472-73 (W.D. Mich. 1880},
remanded, €23 F.2d 448 (6th Cir. 1980} {(to consider preemptive

effect of new federal regulations), medified, 6%3 F.24 277
{1981}, cext. denied, 454 U.S. 1124 (1981}. Although not

deciding the allocation issue itself, the district court
chserved: '

“ [Tlhe Indians of Michigan presently hold an unabridged,
aboriginal, tribal right to fish derived from thousands of
years of occupancy and use of the fishery of the waters of
Michigan. That aboriginal right arose from the tribesg’
reliance upon the fighery for its livelihood, that is, from
its dependence upon this fighery for food and trade. That
right was confirmed in its entirety by the Treaty of Ghent
and left whole by the Treaties of 1836 (7 Srtat. 459%) and
1855 (12 Stat. 621). Thus, today the Michigan tribes retain
the right to fish Michigan treaty waters to the full extent
necessary to meet the tribal members’ needs.

* ok ok W
This 50% maximum [for the Washington treaty tribee} arises
directly from the ”in common with” language in the )
washington treaties. ([Pishinag Vessel Asa’n,] 443 U.S. &86.
The 50% ceiling ie euggested, if not necessarily dictated
by, the word "common” ag it appears in the Washington
treaties. No such language is present in the Michigan
treaties. 443 U.5. at 686 n.27.

The general principle in Fishing Vegsel is that Indian
treaty rights to scarce natural resourcee are defined by
what 1s necegsary to assure that the Indiane’ reasonable
livelihood expectations are met. 443 U.S. at 686. Where,
as here, there was nc negotiation reeulting in a right held
in common and the Indians implicitly reserved their
aboriginal right in its entirety, this principle might, over
time, mandate that the Indians have access to the entire
avazlable resource. .

-~

Id., 505 F. Supp. at 472-73.

In the lengthy |} g Bar _ )
1ng;§ggmg*m§;aggn§;g litigation, the court aiso addreased zndzan
treaties with language different from those in the Pacific
Northwest. The Treaty of 1837 with the Chippewas provided that
the "privilege of hunting, fishing and gathering the wild rice
lin the ceded area] is guarantied to the Indians, during the
pleasure of the Preszdent of the United States.” Lac Courte
Lies _ isconsin, 653 F. Supp. 1420, 1425 (W.D. Wiec.
1987} (" QQQWQ;;“} The Treaty of 1842 pravzded that *{t]lhe
Indians stipulate for the right of hunting on the ceded
territory, with the other usual privileges of occupancy, until
required to remove by the President of the United States."” Jd.
at 1428. BRBorh treaties were eilent concerning whether the off-

reservation reserved harvesting rights would be exclugive or in
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cormon with other citizens. Lac Court i an

Wisconsin, 686 P. Supp. 226, 232 {W D. Wise, 1988) Because of
the absence COf treaty language limiting the tribes’ right as one
"in common with® other users, the court was reluctant to follow
the 50% allocation formula adopted in the Pacific Northwest
rreaty cases, focusing instead on the mederate living standard.

id.

Ultimately, however, when forced to allocate the harvest, the
court concluded that "[t]lhe only reasonable and logical
resclution is that the contending parties share the harvest
equally.” oLag Courte Oreilles Band v, Wisconsgin, 740 F. Supp.
1400, 1417-18 (W.D. Wigc. 1980). The court noted that the
treaties did not reserve teo the Indians an exclusive right of
harvesting in the ceded area. The c¢ourt algo found, though, that
when the treaties were made, the Indians understood that the
presence of non-Indian settlers would not require that the
Indians forego the level of hunting, fishing, gathering, and
trading necessary to provide them with a moderate living. Id. at
1415 {citing LCO IXI, 653 F, Supp. at 1426}. The court then
stared: ‘

This unexpected scarcity of resources makesg it
impossible to fulfill the tribes’ understanding that
they were guaranteed the permanent enjoyment of a
moderate standard of living, whatever the harvesting
competition from the non-Indians. It alsc makes it
necessary to try to determine how the parties would
have agreed to share the resources had they anticipated
the need for doing so. _

Id. at 1415. Based on the treating parties’ understanding that
there would be competition f£or the regource and the fact that the
Chippewa Tribe did not retain exclusive harvesting rlghts 1n the
ceded territory, the court concluded

that rhe parties did not intend that plaintiffa’
reserved rights would entitle them Lo the full amount
of the harvestable resources in the ceded territory,
evenn if their modest living needs would otherwise
require it. The non-Indians gained harvesting rights
under those same treaties that must be recognized. The
bargain between the parties included competition for
the harvest.

How to guantify the bargained-for competition iz a
difficult gquestion. The only reasonable and logical
resolution isg that the contending parties share the harvest

equally.
Id. ar 1416 (emphasis added). While the court emphasized its

view that the Chippewa treaties differed in significant respects
from those of the Pacific Northwest tribes, it concluded that the
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equal divigion was the "fairest" and "inevitable" result. Id. at
1417-18,

In United States v. Adair, 723 F.24 1394 (8th Cir. 1%83), in the
context of addressing the relationship between reserved Indian
fishing rights and federal reserved Indian water rights, the
Ninth Circuit affirmed the district court's holding that the
‘Klamath Tribe was "entitled to as much water on the Reservation
lands as they need to protect theilr hunting and fishing rights

. . . &s currently exercised to maintain the livelihood of Tribe
members." Jd. at 1414. The court explained:

Implicit in this "moderate living"® gtandard is the
conclusion that Indian tribes are not generally
entitied to the same level of exclugive use and
expleoitation of a natural resource that they enjoyed at
the time they entered into the treaty reserving their
invterest in the resource, unless, of course, no lesser
level will supply them with a moderate living.

Id. at 1415 {(citing Fishing Vessel Ass’yn, 443 U.S. at 686)
{emphasis added). Thus, the Ninth Circult suggested, tribal

fishing rights are not necessarily accompanied by a S0%
allocation ceiling. ‘

The Klamath River and Hoopa Valley reservations and accompanying
federal rights were created by executive action pursuant to
congressional starutory authorization, rather than through a
hilateral, bargained-for agreement, as in the Pacific Northwest
and tne Great Lakes Tribes’ fighing rights cases. Because the
cperative documents creating the reservation do not expressly
reserve fishing rights, neither do they expressly limit the
implied rights reserved for the Indians of the reservation.

Thusg, an argument could be made that the tribal moderate standard
of living needs should be satisfied first, before other user

groups can be afforded fishing privileges. (f, State v, Tinno,
94 Idaho 75859, 4%7 P.2d 138¢ {31972} (unqualified treary language

contrasted with "in common with® treaty language, denoting a
gqualified right}.

At the time the reservations were created, the United States
doubtless contemplated that the reservation resocurces, and in
particular the fishery, would be sufficient for the Indians to
continue to bhe self-supporting, gee Appendix B at 8, oy in other
words, to support a moderate standard of living. Furthermore,
although there wag competition for the fishery, the United States
gought to reduce it by including what was then the location most
degired by the early non-Indian fishing industry--the area at the
mouth of the river--inside the regervation boundaries. The
historical evidence does not indicate that either the United
States or the Indians contemplated scarcity of the resource ag a

whole.
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On the other hand, the Tribesg’' right to fish in this case does
not extend beyond the reservation. Moreover, the doctrine of
implied reserved fishing rights has not been extenfied to provide
an exclusive on-reservation right to a fishery resource such as
anadromous fish that migrates off the reservation. To do so.
could totally deprive off-reservation users of access until
tribal rights are fully satisfied. The historical evidence that
I have examined is not sufficient to infer that the United
States, in Creating the extended Hocpa Valley Reseyvation,
contemplated that in times of scarcity, fighing by other user
groups, wherever located, could be completely cut off until the
Indians’ total ceremonlal subsistence, and commercial needs are
satisfied.®

While reservation purpcses should be construed broadly, after
considering the relevant history, I conclude that the United
States did not intend to reserve for the Indians a right to the
full ameunt of the harvestable rescurce, to the complete
exclusion of non-Indian fishing off the reservation until the
moderate living standard could be satisfied. Instead, the case
law indicates that there should be a ceiling on the tribes’ right
to ensure that the resource is shared., In summary, the tribes |
are entitled to a sufficient gquantity of fish to support a
moderate standard of living, or 50% of the Klamath fighery
harvest in any given year, whichever is less.®

The Tribes’' fishing right is a "right to take a share of sach run
of fish that passes through tribal fishing areas. Fishing
Veﬁggi Ass'n, 443 U.S. at 678;

__Baldridge, 702 F.2d 820 (Sth Cir. 1883), gert. denied, 464
TS, 1053 (1584 ; Hoh Indian Tribe v. Baldridge, 522 F. Supp.

682, 686-87, 589 (W.D. Wash. 1981). Thus, in the present case,
it applies to Klamath River basin stocks that, absent
interception, would pass through the Tribes' reservations. Sgg
U.8. v. Washington, 520 F.2d 676, 688-85 (Sth Cir. 187%)

(affirming 384 F. Supp. at 344), gert. deépnled, 423 U.S. 1086
{1876). In calculating the allocation, the numbers of fish

harvested or intercepted by each user group is counted against

¥ This is not to say, howevsr, that in times of severe
shortage, certain tribal ceremonial and subsistence needs may not
take priority over the privileges of cother user groups. This

issue was left open by the Supreme Court in Elah;g”_mggggﬂhjugLJ;

443 U.8. at 688,

4 This rule is not inflexible, and may be varled by
i

agreement of the parties. See H [ndian Tril Baldrid 522
F. Supp. 683, 6950 (W.D. Wash. 1981); Qaiggamﬁngﬁgﬁﬂxm_gxgggn, 639
F. Supp. 1456, 1463 (D. Ore. 1988}, aff'd, 913 F.24 576, 585 (Sth

Cir. 189Q).
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the respective party’'s share, regardless of where they are taken
or for what purpcoses. FEishing Vessel Asg’n, 443 U.S. at €87-89.

Although the Tribeg’ rights in this c¢ase are geographically
iimited to the on-reservation fighery, it is well-settled that
tribal fishing rights have a geographical component that requires
that fishing cutside of those areas be managed in such a way to
pexrmit tribal access to their share of the fishery at those

geographical locations. See Hoh Indi Tr v, B , 522
F. Supp. at 687; Schappy v. Smith, 302 F. Supp. 8%%, 910-311 (D.

Ore. 1963 (state cannot so manage the fishery that little or no
harvestable portion of the run reaches the Indian fishing aress).

Indian reserved fishing rights have both a gecgraphlcal and a
sfair share™ aspect. Muck] I \d , 698 F,
Supp. 1504, 1511-14 {(W.D., Wash. 1988}, The right is not only one
to harvest a particular share, but alsc to be able to hsrvest
that share on the reservation or at other geographical locations
linked tc the reserved right. Thus, although the Northwest
treaty tribes have fishing rights that attach both to
reservations and toc "usual and sccustomed® locations, while the
Yurck and Hoopa Valley Tribes’ rights geographically are linked |
to their reservations, the underlying principle is the same. In
each case, the tribal fishing rights are linked to specific
geographic areas, and cother fishing must not interfere with the
Tribes’ right to have the opportunity to catch their ghare.

IV. FEDERAL FISHERY REGULATICON AND ACTIONS AFFECTING INDIAN
FISHING RIGHTS

A. Federal Trust Responsibility

The United States is the trustee of Indian reserved rights,
including fishing rights.¥ The role of the United States as
trustee of Hoopa and Yurok Indian fishing rights has been
recognized in various court decisions. See United States v,
rdt, 789 F.2d4 1354, 1359-62 {(9th Cir. 1986); id, at 1363
{Beezer, J., concurring); Pecple v. McCovey, 36 Cal. 34 517, 685
p.2d €87, 694, 205 Cal. Rptr. 643, cert. denied, 469 U.S. 1062
{1984). As recently ss 1392, Congress explicitly acknowleéged a
trust responsibility in connection with the Indian fishery in the
Trinity River. *[F]or the purposes of fishery restoration,
propagation, snd maintenance,” and *in order to meet Federal
trust responsibilities to protect the fishery rescurces of the
Hoopa Valley Trlba, and to meet the fishery restoration geals of

Y see, mwmwwm 862 F.2d
195, 198 (91:11 cir. 1988); United States v, Michigan, 653 F.2d

277, 278-79 {(6th Cir.}, gert. denied, 454 U.S. 1124 (1981},
ck ian Tribe v , 698 F, Supp. 1504, 1510-11

(W.D. wash. 1988).
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the Act of October 24, 1984, Public Law 98-541," Congress
directed an instream release of water to the Triniry River of not
less than 340,000 acre-feet per year. Central Valley Improvement
Acc, Pub. L. No. 102-575, Title XXXIV, 8§ 3406(b) (23), 106 Stat.
4706, 4720 (1992).

The obligation of the United States as trustee of Indian
resources and rights extends to all agencies and departments of

the Executive Branch. gSee Pyramid lLake Paiute Tribe v,
Department of the Nawvy, 898 F.2d 1410, 1420 (9th Cir. 19%0);

Covele Indian Community v, FERC, 895 F.2d 581, 586 {9th Cir.
1896} . As such, the Departments of Interior and Commerce, as

well as other federal agencies whose actions affect the fishery
regource, must ensure that their actions are consistent with the
trust obligations of the United States to the Tribes.

Proper allocation of the harvest of XKlamath River basin stocks is
only part of the effort needed to protect the reserved fishing
rights of the Tribes. The Secretary ©f the Interior has acted in
the past to increase flows in the Trinity River, 1n part to
improve the fishery for the benefit ©f the Indxans This was a
recognition that protection ¢f the fishery itself is necessary to
make the tribal fishing right meaningful. 3

In order for both the purpose Of the reservations and the
objectives of the Magnuson Act® to be fulfilled, the fishery
resource here must be rebuilt to sustain a viable fishery for all
user groups, consistent with sound conservation practices. gf.
Boh Indian Tribe v, Baldridge, 522 F. Supp. 683, €681 (W.D. Wash.
1981). The Trinity River Rasin Restoration Act of 1984, Pub. L.
No. 98-541, 98 Stat. 2721; the Klamath River Basin Fishery
Resources Restoration Act of 1986, 16 U.S.C. § 460ssg; and section
1406 (L) (23] of the Central Valley Improvement Act of 1532, 106
Stat. at 4720; all reflect congressional intent to restore and
protect the anadromous fishery in the Klamath and Trinity River

hasins.

2 ‘gep 1991 Trinity River Flows Decision, gupra note 3; 1981
Secretarial Issue Document, gupra note 3; gee also Memorandum
" from the Associate Solicitor, Divigsion of Indian Affairs to the
Assistant Secretary - Indian Affairs, March 14, 1873 {(quoted in
1981 Searetariak Issue Document).

¥ Magnuson Fishery Conservation and Management Act, Pub. L.

No. 094-28%, 90 Stat. 331, godified as amepded at 16 U.S.C.
§§ 1801 - 1882 (1588) .
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B. Regulation of the Klamath Fighery

The regulation of the Klamath River basin anadromous fishery
resource 1s divided among a number of governments and agenciesg.™
Within the three-mile territorial eea off the coast, the states
have jurisdiction. Federal jurisdiction over management of the
Rlamath £ishery resource is split between the Interior and
Commerce Departments. The Tribes and the ﬁepartment of the
Interior have the authority to manage the in-river on-reservation
tribal fishery.“ See 25 C.F.R. Part 250. In the exclueive
economic zone, generally three to twe hundred miles offshore, the
Department of Commerce has exclusive management and regulatory
jurisdiction. §§§ Magnuson Act, 16 U.8.C. §§ 1801 - 1882;

4 2 44 sgbacher, 924 F.2d4 1438, 1439

{9th Cir. i991)

As a general matter, all parties that manage the fishery, or
whose actions affect the fishery, have a responeibility te act in
accordance with the fishing rights of the Tribes. This may go
beyond safeguarding their right toc an appropriate ehare of the
harvest on their resgervations, gf, U.S, v, Waghington, ‘459 ¥.
Supp. 1020, 1670 {(W.D. Wash. 1978}, to include a viable and
adequate fishery from which to fulfill the Tribes' rights, ‘
whether those rights are fulfilled by a 50% ehare or by a lesser
amount, if a lesser amount will satisfy fully the moderate living
gtandard to which the Tribes are entitlied. f. Uniied States v,
Washipogron, 506 F. Supp. 187, 1%7 {(W.D. Wash. 1%80) (*treaties
were designed to guarantee the tribes an adequate eupply of
fish"), a££'d in relevapt pary, 759 ¥.2d 1383 (9th Cir.), gert.
denied, 474 U.S. 994 (1985). '

Becauge of the migratory nature of anadromoue figh, ccean fishing
has a direct impact on the available harvest in the Klamath and
Trinity Rivers within the Tribes’ reservatione. The Magnuson Act

provides:

e

“4 The cemplicated jurisdictional scheme for managing
anadromous fishery resocurces was described in Washington Crab-

Producers, Ipe. v, Meosbacher, 924 F.2d 1438, 1442 (9th Cir.
1991}. The disjuncture between ocean and in.river fishing

regulation authority over the Klamath basin fiehery resocurce was
noted with concern by Judge Beezer in his concurring opinion in
L., 788 F.2d4 1354, 1363 (9th Cir, 1986)

(Eeezer, J., ccncurrlﬁg)

¢ As a gereral matter, reascnable, necessary, and
nondiscriminatory conservation measures may be imposed by the
Federal Government oy the states, as appropriate, on the exercise
of rribal fishing rights in the absence of adequate tribal

requlation. See Antoine v, Washington, 420 U.S. 194, 207 (1975);
United States v, Eberhardt, 789 F.2d 1354 (Sth Cir. 1986).
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Any fisherxy management plan which is prepared by any
Council, or by the Secretary [of Commerce], with
respect to any fishery, shall . . . contain.tha
conservation and management measures, applicable to
foreign fishing and fishing by vessels of the United

States, which are . . . consistent with . . . any other
applicable law,

-

16 U.S.C. § 1853(a) (1) (C) (1988) (emphasis added).

The Yurck and Hoopa Tribes' fishing rights are "applicable law"
within the meaning of the Magnuson Act, because regardless of
whether tLhey were created by treaty or pursuant to statutory
authcrxty, they are rzghzs that arise under federal law.* See

_ past I \ _ e, 494 F. Supp.
626, 632 (N.D. Cal. 1580) (" It cannot be doubted that the Indians
have a right to f{ish on the reservation. Congress has carefully
pregserved this right over the years, and the courts have
consistently enforced it."); gee algo Washi

Charterb v, Bal , 702 F.24 820, 823 (9th Cir. 1983}
{treaty fzshlng rights as "applicable law"), gert. genied, 464
U.S. 1053 (1984); Hoh Indian Tribe v. Baldridde, 522 F. Supp.
€83, 685 (W.D. Wash. 1981) (same). Furthermore, nowhere in the
Magpnuson Act has Congrsss stated an intent to interfere with
Indian rights in the Klamath River area. Pagific Comat
Federation, 494 F. Supp. at 633. Therefore, fishery management _
plang and ocean fishing regulations must be congigtent with those
rights. The Act, however, provides nc authority to either the
Pacific FPishery Management Council, gee 16 U.S.C. § 1852(a) (&},
or the Secretary of Commerce over in-river Indian fishing or in-
Tiver tribal harvest levels. Pacific Coast Federation, 454 F.
Supp. at 632. Thus, in managing the ocean fisheries, the
Secretary of Commerce must rely on management by the Department

4  mThe Magnuson Act expressly referg to Indian treaty
fishing rights. Specifically, 16 U.S.C. § 1853(a)(2) resquires
that fishexry management plans contain a description of *Indian .
treaty fishing rights, if any. Because the plans themsgelves are
limited to management ¢f the ocean fishery, however, this
provision refers to Indian treaty fishing rights existing in
ocean fishing areas, and not to 1n rivar trlbal fzshzug rzghts-—
treaty or otherwise. See Was ' g} :
466 F. Supp. 30%, 313 (W.D. Wash. 1979) {descriptlcn of in river
fishery not required by Magnuson Act). Section 18%53{(a}{2)'s
failure to refer explicitly to other federally regserved Indian
fishing rights does not affect our conclusion that
§ 1853(a) (1) {C) is the relevant provision requiring that £f£ishery
management plans substantively conform to Indian reserved rights.
The status, scope, and character of those rights is determined by
loocking to their source--not to the Magnuson Act.
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of the Interdior or the Tribes of the in-river fishery. (f.

Washington Crab Producers, 924 F.2d at 1443.

Except for the general Magnuson Act reguirement that ocean
fishery plans be consistent with any other applicable law, the
Act’s provisions governing regulation of the ocean fighery do not
extend to in-river Indian fisheries. Argquments to the contrary
by Koth ocean fishermen and inland tribes have been rejected.
Compare Washington Trollers Ass’n v, Kreps, 466 F. Supp. 309

{(W.D. Wash. 1979) {(rejecting ocean fishing associlation’s argument
that the fishery plan must degcribe inland fisheries); with ﬁQQQQ
- Valley Tribe v, Baldridge, No. (-82-3145, slip op. at 43-4% (N.D
Cal. June 25, 1%84) (rejecting Tribe's argument that alleged
discriminatory regulation of in-river tribal fishing violated the
Magnuson Act’s prohibition against discrimlnatlon in allocating
the harvest).

V. CONCLUSION

I conclude that when the United States set aside what are today
the Hoopa Valley and Yurck Reservations, it reserved for the
Indians of the reservations a federally protected right to the
fishery resource sufficient to support a moderate standard of
living. I also conclude, however, that the entitlement of the
Yurck and Hoopa Valley Tribes is limited to the moderate living
grandard or 50% of the harvest of Kiamath-Trinity basin salmon,
whichever ig lesgs. Given the current depressed condition of the
Klamath River basin fighery, and absent any agreement among the
parties to the contrary, the Tribes are entitled toc 50% 0f the

harvest.

John D. Leshy
Solicitor
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APPENDIX B

Overview of the History of the

_ XKlamath River and Hoopa Valley Reservations
The original Klamath River Reservation was egtablished in 185%5.
The location had been selected pursuant to "directions {from the
Secretary of the Interior] toc select . . . regservations [in
Californial from such ‘tracts of land adapted as to soil,
climate, water-privileges, and timber, to the comfortable and
permanent accommedation ¢f the Indiansg, which tracts should be
unincumbered by old Spanlsh grants or claims of recent whxte
gettlers.’'"™ I Kappler, I _ 5
{1904) {"Kapplexr") {(Letter from Commisazoner of Indian Affairs to
Secretary of the Intericr, Nov. 10, 1855}). In creating the
regervation, Pregident Pierce accepted the Interior Department’s
recommendation to set aside a strip of territory one mile wide on
each side of the Klamath River, for a distance of twenty miles.

8pe id. at 816-17.

In the 1856 Annual Repert of the Commisgioner of Indian Affairs,
rhe Klamath resexrvaticon is degcribed as follows:

Klamath reservaticn is located on the river of
that name, which discharges its waters intc the Pacific
ocean twenty miles south of Crescent city.

The Indians at this place number about twe
thousand. They are proud and scmewhat insclent, and
not inclined teo labor, alleging that as they have
always heretcfore lived upon the fish of the river, and
the roots, berries, and seeds of their npative hills,
they.can continue to do so if left unmolested by the
whitea, whose encroachments upot what they call their
country they are disposed to regist. . . . The land on
this river is peculiarly adapted to the growth of
vegetables, and it is expected that potatoes and other
vegetable food, which can be produced in any abundance,
together with the salmon and other fish which abound
plentxﬁuily in the Kiamath river, shall constitute the
principal food for these Indians. It is confidently
expected in thig way to avoid the purchase of beef,
which formg so expensive an item at those places where
there is no subgtitute for it. The establishment of
the Klamath reserve has undoubtedly prevented the
spread of the Indian wars of QOregon down into northern

California.
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{"Annual

Report®) 236-35 (1856).

The next year, the Government agent at the Klamath Reservation
described the importance of the fishery to the Indians on both
the Xlamath and Trinity Rivers. Because of the harm caused to
the fishery on the Trinity, he recommended relocatlon of those
Ind{ans o the Klamath Reservation:

Salmon has been very abundant this season, and in
the different villages upon the reservation there has
not been legs than seventy-five tons cured for winter
use. . . .

We are now engadged in clearing, with Indian labor,
one hundred acres of land, which will be ready for crop
by the middle of October. .

The Indians are located at different points upon
the Klamath river, which runs through the reservation,

. for the convenience of fighing . . . . On this
river, above Marippe Falls, the eastern boundary cf the
reserve, there are probably about fourteen hundred
Indians; they subsist upon fish, game, and the natural
products of the earth. Socme few of them work for the
setrlers.

In Hoopa valley, on Trlnlty river, there are about
seven hundred Indians; they subsist by hunting,
fighing, grass seeds, and acorns. Many of them work
for the white settlerg in the valley, and are well paid
for their labor.

On the Trinity river and its tributaries, above
Hoopa, there are about five hundred Indians; their
resources for fishing and gaining a livelihoed have
been destroyed by mining in the vicinity; . . . I
woulid recommend their removal to this agency.

ggggg;mggpg;; 391 {1887} {Letter from Indian Sub-AgenE
Heintczelman to Sup’'t of Indian Affairs, July 13, 1857).

In 1858, the California Superintendent reported:

It is proper to remark, that in almost every
locality in California there is a sufficiency of the
natural products of the country for the subsistence of
Indians residing there, and they could support
rthemselves gquite well, were it not for the
encroachments of the whites, and the consequent
destruction of their food by the settlement of the

country.
* % * ¥
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Klamath regervation is progressing steadily and
quite gatisfactorily. The creop is good, and with the
yvield of galmon at the figheries the Indians are
contented and happy.

Annual Report 283, 285 (1858 (Letter from Sup’t of Indian
Affairs to Comm’'r of Indian Affairs, Sept. 4, 1858} .

The Klamath Reservation sub- -agent reported on the “abundance of
[the Indians’] natural food," and also indicated the unlikelihood
of extensive agricultural productiocn on the Klamath reservation:

One great difficulty this reservation labors under is
the small amount of land that can be brought under
cultivation. The Xlamath river runs through a canon
the entire length, and the reservation being located
upon each side of it, the only land suitable for
cultivation is in the bottoms, ranging in size from cone
acre to seventy.

Id. at 286 (Letrer from Indian Sub-agent Heintzeliman to Sup’t of
Indian Affairs, July 1, 1858).

In 1859, the Klamath Reservation’s Indian agent reported about
two thousand Indians "on this reservation proper® and about four
rhcusand more *who inhabit the mountain streams, and subsist
principally on fish and game, which are very abundant, and seenm
inexhaustible.® Annual Report 437 {(185%) (Letter from Indian
Agent Buel to Jag. Y. McDuifie, Esq. (undated}).

The agent's report in 1861 continues to reflect thée importance of
the regervation and its fishery to the Indians:

[The Klamath] reservation is well located, and the
improvements are suitable and of considerable value.
There is an abundance of excellent timber for fencing
and all other purposes, and at the mouth of tle Klamath
river there is a salmon fishery of great value to the
Indiang. The number ¢f Indians here is neot far from’
eighteen hundred.

+ ¥ * & .

I suggest, as this reservation hag never been
surveyed, that it should be so laid our ag to embrace
the island and fishery at the mouth of the Klamath, and
extend a mile in width each side ¢f the viver, to a
point one mile above Wakel, and a half a mile in width
each side of the river, from that point to the mouth of
the Trinity river.
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Annual Report 147 (1861 (Letter from Superintending Agent Gec.
M. Hanson to Comm'r of Indian Affairs, July 15, 1861).

In December, 1861, the Klamath agent reported the entire loss of
the agricultural developments on the Klamath Reservation by an

Munparalleled freshet." Annual Report 313 (1882) {Lstter from
Agent Hanson to Comm’r of Indian Affairs, Dec. 31, 1861). As a

result of the 1861 flood, the Superintendent and one group .of the
Indiang moved to the Smith River reservation. Most, however,
remained on the Klamath Reservation or in an area up the river.
Nearly all eventually returned to the Klamath River and wvicinity.
Sge Letter from Comm'r of Indian Affaire to Secretary of the

Interior, April 4, 1888, reprinted in $. Exec. Doc. No. 140, 50th
Cong., 24 Sesg, 19-22 (1889); Matrz v Arnett, 412 U.8. 481, 487
{1873); Short v. United States, 202 Cl. Ct. 870, 887 (1973},
cert. denied, 416 U.S. 961 {1974).

By 1862, the Indian Superintendent was recommending the sale of
the Xiamath Reservation and relocation of the Indiang to another
suitable reservation. See Annual Revort 40-41 (1862). While
Government cfficials now spcke of the Kiamath Reservation as
*almeat worthless,” and ag "almost entirely abandonsd by the
Indiansg,® it sought te relocate the Indians to ancther
regervation which would continue to provide the Indians with a

fighery, in addition to agricultural lands. Sge Annual Report 8-
10 {1863). The 1863 Commigsioner’s report referred to the

*abundance of fish" on the Round Valley reservation and noted
that the Smith River valley, a recommended site, was isclated
from non-Indiang and would furnish the "best of fisheries™ from
the Pacific Ocsan. [g. at 9-10.

As part of an sffort to consolidate and reduce the number of
Indian reservations in California, Congress in 1864 pasased an act
authorizing the Pregident to set apart up to four tracts of land
in Califernia for the purposes of Indian reservations., Egee Act
of April 8, 1864, § 2, 13 Stat. 33, 40; Rennelliy.v.. . Uniked
Srates, 228 U.S. 243, 257, modified i

U.§. 708 {1513); Martz v, Superior Court, 46 Cal. 3d 355, 758
p.2d 606, 610, 250 Cal. Rptr. 278 (1988). -

In 1864, the Klamath, Redwood, and Trinity Indiansg were reported
to 9till be at war with the forces of the United States. Annual
Report 13 (1864); gee Short, 202 Ct. Cl. at 889. Austin Wiley,
an attorney, was appointed Superintendent of Indian Affairs for
California. In order to restore and establish peaceful relations
with the tribes, Superintendent Wiley entered into negotiations
and concluded a2 treaty with the Indians, which provided for
lo¢ating the Indiansg in the Hoopa Valley. S$ee¢ Annual Reporf 12-14
{1864); Short, 202 Ct. Cl. at 881. Although the treaty was never
ratified, and there is doubt whether the Indians really
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understood the terms of Wiley's treaty, gge id. at 8855, Wiley
proceeded, c¢onsistent with the propeosed treaty, to locate the
Hoopa Valley Reservation, Id. at 8%1-%2. By treating with the
Indians and establishing the reservation, Superintendent Wiley
"thereby brought to an end the war with the Indians of Humboldt,
Klamath and Trinity counties." Id. at 896.

By.1865, the Government'’s original intention to remove the
Klamath River Indiang to the Smith River reservation had changed
ané refocused on use of the Klamath Reservation:

It wasg intended to remove the Indians from the
Smith River reservation, and place them at the oid
Klamath reservation, still owned by govermment, but Lo
place the ocoupants under the charge of an emplovee of
the Hoopa Valley agency. No definite suggestions were
made as to the selection of the other two permanent
regservations.

Annual Reporf 11 (1865).

Superintendent Maltby, who had replaced Superintendent Wiley,
reported on the newly located Hoopa Valley reservation, and’
expressed his expectation that the "Klamath Indians in the
vicinity, numbering eighteen hundred, will . . . most ©f them
meve to the [Hoopa Valley] reservation.® Id. at 113 (Letter from
Sup‘t of Indian Affairs to Comm’'r of Indian Affairs, Sept. 15,
1865). The same year, the Government surgeon living on the Hoopa
Valley reservation along the Trinity River reported on the
Indians’ reliance on the salmon fishery, and the difficulties
resulting f£rom harm te the rescurce caused by local mining:

They no longer sport on the banks of clear streams
literally alive with salmon and other figh, but gaze
gsadly into the muddy waters, despoiled almost of their
finny prey by the impurities from the sluice-boxes of
the miners at the héad of the stream, In this congists
one of the greatest calamities inflicted upon the
Indians of recent vears. Their salmon fishing is
destroyed to a very great extgnt, and with it one of
their chief means of subsistence. Those who saw the
Klamath and Trinity rivers in early days say that
during the summer months they ran as clear as crystal,
and thronged with salmon from the sea; now they are
muddy streams and almost deserted by this fish.

Jd. at 116-17. The Goverument éurgeon nonetheless noted that the
indians continued £o secure "all the fish they can," id. at 117,
and remarked at "the large guantity of fish oil they consume as

food, " id. at 1is,
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In 1866, Robert J. Stevens was appointed special commissioner to
investigate and report on Indian affairs in California. His
report dated January 1, 1867, and addressed to the Commissioner
of Indian Affairs, is contained-in the 1867 Annual Report 117-48.
Commissicner Stevens reported on continuing difficulties in
maintaining peace between the Indians and non-Indians, and of the
need for reservations for the exclusive use and occupancy of the
Indians. He discussed the Hoopa Valley reservation in c¢onnection
with Superintendent Wiley’'s "treaty," and the establishment of
peaceful relations with the Indians. Commissioner Stevens
travelled from the Hoopa Valley reservation down the Trinity to
the Klamath River, making the following repors:

Cn the banks of the Klamath the villages were more
nUMEercus. .

The salman fisheries of the river have been very
much injured by the former mining operations. Only now
and then one of their ingenious weirs is seen. . . .

* O ® ® W
The count 0of Indians on the Klamath, made officially, -
but little over a year previous £o my visit, gave a
census of 2,217 below the mouth of the Trinity.

At this point I wish to submit my observations as
to the character of the country through which flows the
Xlamath river. For 10 miles or more on each side to a
point about 30 miles above its mouth, following its
course, it is unsettled and wild, peopled almost
exclusively by Indians, to whose wants and habits it is
well adapted, supplying wild food and figh in
abundance. Very little of it is tillable land, and
whites will never care to settle upon it.

My attention had been particularly directed to
this region by Major Bowman while with him at Foxt
Humboldt. The following is his suggestion:

tExtend the Hoopa reservation on its northern
boundary, 8o as to include not less than six miles
along the northern bank ¢f the Klamath to the sea-
shore, thence down the sea-shore to the mouth of
Redwood creek, thence up Redwood creek to the point
nearest to the head of Willow ¢reek, thence down Willow
creek to the boundary of the Hoopa reservatzon

He adds:

"Very little of this tract is sultable for
cultivation, and consequently not desirable for the
settlements of white men, but will furnish sufficient
tillable land, I think, for the wants of all the
Indians that may be placed there, and rzange for

necessary stock. . . .
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"The miners engaged on the river banks within the
described limits are but few, and are daily diminishing
in numbergs.” -

- Id. at 127-28. Commigsioner Stevens recommended the withdrawal
for Indian uge, "not only the tract on the Klamath, . . . but an
- enlargement thereof." Jd. at 145.

In 1868, the Indian agent at the Hoopa Valley Reservation
remarked in his report that establishment of the reservation “was
right and its location goecd,® and that "it would be almost
impoggible to remove [the Indians] to any other locality, and
- then only by & great expense, endangering the peace of this
section while it wag being done.” Annual Report 133 (1868)
(Letter from Indian Agent Pratt to Comm'’r of Indian Affairs, July
20, 1888},

For a number of years, the reports from the Hoopa Valley
Reservation discussed the attempts to begin agriculture livegtock
raising, and ranged from the optimistic to the pesgimistic.

" Compare Annual Report 16 {(186%) (Hoopa Valley reservation *under .
a fine state of cultivation and highly prospercus"), with Annual -
Report 78 (1870) {Letter from Sup’t of Indian Affairs to Comm'r

- ¢f Indian Affairs, July 13, 1870) {(Hoopa Valley resexrvation "has
but a poor prospect of becoming self-sustaining;" "the goil at
Hoopa is so poor that it is incapable of raising produce
gsufficient to f£eed 1,000 Indians").

In 1882, the Commissioner’s report, while noting that "Indian

~ farming has increased satisfactorily,” noted that the galimon
fighery sgtill comprised cone-third of the subsistence of Indians

located on the Hoopa Valley reservation. Annual Repert 10
{1882} .

" In 1883, & commerciszl fisherman named Hume contacted the
_Secretary of the Interior and proposed to leage the salmon
fisheries of the Klamath River, within the Klamath River
Reservation. The Acting Commissioner of Indian Affairs replied:

[N]o such preoposition can be entertained. It would be
against usage and at variance with the policy of the
Department in the control and management of Indian
affairs.

' The permanent settlement of the Indiang residing upon
said regervation, and the disposal of so much of the
reservation as may not be needed for that purpose, are
matters engaging the attention of the Department at this

time. . . .

B - 7
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The reseyvaticn is sgtill in a state of Indian
reservation, and must so remain, unlnterfered with, until
otherwise ordered by competent authorlty

. Letter from Acting Comm'r of Indian Affairs to D.B.' Hume (July
<3, 1883), reprinted in 8. Exe¢. Doc. Neo. 140, 50th Cong., 24
Sesg- 11 {(1888).

Two years later, Special Agent Parig Folsom investigated and
reported on the "Condition and Needs of Non-Resgervation Klamath
Indians in California, "™ noting the particular suitability of the
Klamath River fisheries for satisfying the needs of the Indians:

The distance from the line of the Hocpa Valley
Reservation, at the juncture of the Klamath and Trinity
Rivers, to the Klamath River Reservation, upper line,
by way of the river, is some 18 miles, and it is within
these limits that the ncn-reservation Klamath Indians
are located. '

Nature sesmg8 U0 have done her best here to fashion
a perfect paradise for these Indians, and to repel the
approach of the white man. She filled the mouth of the
Klamath River with a sand-bar and huge rocks, rendering
ordinary navigation impossible, . . .

. . . (The Indiang] form a very respectable
peagantry, supporting themselves without aid from the
Government by fishing, hunting, raising a little stock,
cultivating patches of soil, and by day’s labor at the
Arcata lumber-mills. . .

' * * * ¥

. . . Figheries, staging for holding the
r*shermen and their netg, are dotted along the river.
Indians have had general and actual, though unrecorded,
pogsession and occupation of the whole river line here
for yvears and yvears. Their dwellings are scattered and
permanent. They wish to remain here; here they are
self-supporting--actually self-gustaining. This is
their old home, and home is very dear tO them--
rreasured above everything else. NoO place can be found
so well adapted to these Indians, and to which they
themgelves are so well adapted, as this very spot. No
possessions of the Government can be better spared to

! This appears to be an error. Hume's initials apparently
were "R. D " For hlstorzcal works about Hume see anggmx
: LT » 5 W .5 '

W1sconszn 1961¥: Gcrdon'a'mnodds

Hume and rhe Pacific Fisherieg Unzv' of Norttharollna 1959)
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them., NoO territory offers more to these Indians and
very little territory offers less to the whzte man.
* * % *

I have the honor to further recommend that these
same provisionsg be extended to the Indians on the
Klamath River Reservation immediately adiolning the

. 1and here considered, and that the lower and remaining
portion of that reservation be thrown again with the
public lands, providing security and protection to the
fisheries of the Indians above the mouth of the Klamath
River.

Report of Spec1a1 Agent on Condition and Needs of Non-Reservation
Klamath Indians in California {(June 2%, 188%), reprinted in S.
Exec. Doc. No. 140, B50th Cong., 24 Sess. 7T-11 {1889).

In 1886, the Acting Agent for the Hoopa Valley Reservation
reported on the *Klamath Reservation:*

My duties, as both agent and commanding officer,
require me to exercise a supervisgion over the
reservaticon on the Klamath. A small outpost is
maintained at the mouth of that river to prevent
intrusion ¢n the Indian lands, and protect the Indians
in their only industry--that of fishing for salmon.

Those Indians are also anxious for a subdivision
of their lands, but before this can be done the lines
of the reservation must be fixed determinately. . .

The pecple, like the Hoopas, are friendly and well
digposed, and maintain amicable relations with the
white pecple about them, but should the military power
cf the Government be removed from this valley, both
reservations would soon be overrun, and the Indians
dispossessed. The Klamaths live almost exclusmveiy on
the salmon, though a few plant a ligtle. )

Annual Report 43 (1886) (Letter from Acting agant Wm. E.
Dougherty, Capt. First Infantry, to Comm’r of Indian Affairs,

Aug., 1%, 18BE).

The following year, in 1887, Acting Agent Dougherty reported om a
controversy that had arisen with the ccmme:a;al fisherman Hume at

the mouth of the Klamath:

T"here are believed to be on the Xlamath river
about 1,200 Indians of that name., The live in villages
on the river bank, a few miles apart, from far up it to
its mouth, and have always been self-sustaining,
relying to a great extent for subsistence upon the

salmon. . .

B- 9
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* * %

In May last, R.D. Hume, of Ellenburgh, Oreg.,
entered the mouth of the Klamath river, with a light-
draft steamboat and a gang of fishermen brought from
the north, and established a floating cannery on the
fishing grounds near the mouth of the river. The

. Indians along the river are much disturbed at what they
.. deem to be an intrusion that will deprive them to a
great extent of their means of subsistence, and I think
that unless some remedial measure is applied by the
Government necessity will actyate them to seek a remedy
in their own way.

Annuzal Report 9 (1887) (Letter from Acting Agent Wm, E.
Dougherty, Captain U.S. Army, to Comm’'r of Indian Affairs, July
%, 1887}.

Concerned about the intrusion of R.D. Bume’s steamer into the
Klamath River within the Rlamath Reservation, the Interior .
Department sought to obtain relief for the Indians and protection
for their fishery. In June, 1887, the Secretary of the Imnterior
sought an opinion from the Attorney General concerning the '
Government’'s power to protect the Indians and their unimpaired
access to the fishery within the boundaries of the reservation.
The Secretary’s inguiry prompted exchanges between the Interior
and Justice Departments on the authority of the United States to
exclude Hume from the Indian fishery at the mouth of the Klamath
River. Much to the consternaticn of the Interior Department, the
Justice Department took a narrow view of the Federal Goveroment's
power to protect the Indiang.

The Attorney General concluded that "go long as the acts of
persons resorting to thege waters to take fish fall short of
invading the right of Congress to regulate commerce with foreign
nations or among the geveral States, no cage £0r Federal
interference can be said to exist." Letter from Attorney General
to Secretary of the Interior, June 11, 1887, zsprinted in S.
Exec. Doc¢, No. 140, 80th Cong., 2d Sess. 13 {(1889). In reaching
his conclusion, the Attorney General discussed principles of
state ownership of the beds of tide-waters and of fish rumning in
them, noted that the Stare had declared the Klamath River to be
navigable, and found that power over the fisheries had not been
granted to the United States and thus remained under the
exclusive control of the State. '

The Interior Department continued to press its case to establish
and protect the rights of the Indians. On June 21, 1887, the
Commissioner of Indian Affairs submitted a brief setting forth
argquments supporting the Indians’ right to the fishery, geg S.
Exec. Doc. No. 140, gupra, at 14-16, which the Secretary

B - 10
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submitted to the Attorney General. Interior’s brief contended
that the Indians,

have had exclusive use of the fisheries in the Klamath
River, from which they have supported themselves,
entirely unaided by the Government, at least since the
Ereghet of 1BE1,

* * * ¥ .

Have not the Indians acquired private rightg in
their fisheries by prescription?

* k 0k &

Can the legislature of the State of California by
declaring the Klamath River navigable, when in fact it
igs not navigable, deprive the Indians of the exclusive
use of fisherieg?

* % % %

The Klamath Reservation having been declared by
the President, in pursuance of an act of Congress, for
Indian purposesg exclusively, can the State of
California go far defeat the purposes of sald acr of
Congress as to grant liberty to any and all of her
citizens to enter within its boundaries and engage in
the business of catching and curing fish, to the injury
of the Indians for whom the regervation was created?

* % * ¥

By seining near the mouth of the river the whites
would c¢bstruct the passage of the salmon and cut the
Indians off from their accustomed supply.

Section 2149 of the Revised Statutesg provides as
follows: )

*The Commissioner of Indian Affazirs is8 authorized
and required, with the approval ¢f the Secretary of the
Interior, to remove from any tribal resgervation any
person * * * within the limits of the reservation whose
pregsence may, in the judgment of the Conmissioner, be
detrimental to the peace and welfare of the Indians.n

The presence of Hume and his party within the
limits of the Klamatlh River Reservation is manifestly
detrimental to the peace and welfare of the Klamath
River Indians, in that it is likely to provoke open
hostilities between them; and if they are permitted to
remain the whitss will deprive the Indians of their
means of support. C(ertainly nothing could be more
detrimental to their peace and welfare.

The right to navmgate the river is not denied, but
anchoring floats with a view to erecting buildings
thereon for the accommedation of extensive business
operations during an entire season is another thing.

B - 11
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Captain Dougherty, the acting agent in charge, is
an Army officer of large experience amongst the
Indians, and good judgment.

He asks that "the highest power »e invoked to
protect the Indlans in the possession of their only
(food) resource.

. * * % %
. A small military force has for a long time been
stationed at the mouth of the Klamath to protect the
Indians in their fishing privileges.

Ig.

Two days after submitting the brief to the Secretary, the
Cecmmissioner sent him another letter discussing the szmilarxty of
the Klamath case wlth a court decision issued concerning Pyramid
Lake:

Referring to my letter , . . and accompanying
paper relative to the Klamath River Reservation in
California, and the attempted dispossession of the
resident Indians of their fighing grounds by a gang of
white men under one Hume, I have the honor to draw your
attention to a case [concerning the Pyramid Lake
Reservation.]

[The non-Indian defendants in the case were
charged with trespass for fishing on Pyramid Lake, and
contended that the taking of fish inside the
reservation was not unlawful], upon which the court
said:

"If this argument is sound the whole purpose of
the law, in setting apart lands for the separate use of
the Indians, is defeated . . . . We know that the lake
was included in the reservation that it mlght be a
fishing ground for the Indians. . . . It is plain that
nothing of value to the Indians will be left of their
reservation if all the whites who choosge may resort

there to fish. In my Jjudgment those who thus encroach
on the reservation and f£ishing ground viclate the order
setting apart for the use of the Indians, and
consequently do so contrary to law,*

It can be said with egual truth . . . that the
Klamath River was included in the reservation, "that it
might be a fishing ground for the Indians.* True, the
executive order does not so state in terms, neither
does the order setting apart the Pyramid Lake
Reservation. But it is manifest from the description
of the boundaries of the Klamath Reservation that it
was the purpose and intention to exclude white people

B - 12
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from fishing in the river, from its mouth to the upper
extremity of the reservation.

" Should the whites be permitted to enter .the river
to fish, but littlie if anything of it will be left of
the reservation and the whole purpose of the law will
be defeated.

Letfer from Comm’r of Indian Affairs to Secretary of the
Intericr, June 23, 1887, reprinted in S. Exec. Doc. No. 140,

supra, at 16.

On June 23, 1887, the Attocrney General asked for a more precise
statement of the case and the guestion for which Interior was
gseliciting an opinion. The Commissioner of Indian Affairs then
wrote the Secretary of Interior stating the case and questiong he
recommended be sent to the Attorney General:

Sc far as we can ascertain the Kiamath River Indians in
California have held and enjoyed exclusive fishery
privileges in the Klamath River from time immemorial, and
were in full possession of them at the date of the Guadalupe
Hidalgo treaty, by which the territory embracing the Klamath
River and the State of California was acguired by the United
States,

This exclusive possession has never been disturbed, and
until recently never challenged,

Letter from Comm’'rx of Indian Affalrs to Secretary of the
Interior, July.6, 1887, reprinted in §. Exec. Do¢. No. 140,
gupra, at 17. The Commzsszone* posited five gueetions for the
Attorney General:

{1} Did not the Klamath River Indiane acguire by
prescription and hold at the date of the Guadalupe
Hidalgo treaty, title or property in the fisheries of
the Klamath River?

{2} Was not such title or property recognized and

guarantied by the provisions of said treaty?

{3}  Wag not the 1eglslatxve and executive action
which fixed the present reservation on either side of
the Klamath River a recognition of the Indiane’ right
and title to the exclusive fishery privileges of
Klamath River within the boundariee thereof?

{4y If the Indians have rights under the
Guadalupe aldalgo treaty, or have acguired rights by
prescription since the date of that treaty, can the
State of California by direct or indirect means divest
them of those rightg?

{5y If the Indians have the exclusive right to
fish in the Klamath River within the boundaries of

B - 13
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their reservation, can not the Department, through this

Bureau and its agents, protect those rights within said

boundaries by the enforcement of the laws and

regulations made in pursuance thereof for the

maintenance of peace and order on Indian reservations?
id.
The Attorney General replied that he deemed Interior’'s questions
*elearly justiciable” and more properxrly presented to a court than
to him. Letter from Attorney General to Secretary of the
Intexriox, July 11, 1887, reprinted in §. Exec. Doc. No. 140,
gupra, at 17-18. On Ccteber 4, 1887, the Acting Commissioner of
Indian Affairg recommended to the Secretary of the Interior that
the United States bring suit on behalf of the Indians to
Judicially determine their rights in the fisheries. Letter from
Acting Comm’r of Indian Affairs to Secretary of ths Interior,
Oct. 4, 1887, reprinted in $. Exec. Do¢, No. 140, gupra, at 18.
The lawsuit against Hume followed, and the Interior Department’s
position that the Klamath River Reservation remajined an Indian
reservation was gset forth in a letter from the Commissioner to .
the Secretary of the Interior, dated April 4, 1888. Seg 5. Exec.
Doc. No. 140, supra, at 15-22 (1888).

In 1888, even while the controversy with Hume continued, Acting
Agent Dougherty reported that the Indians had negotiated a
commercial agreement to supply a non-Indian camnnery operation
with fish:

The question of the prescriptive rights of the Lower
Klamaths to the fisheries of the Klamath River is stilil in
abeyance, and I do not think that any action has yet been
taken on the instructions given by the honorable the
Attorney-General, in October last, to institute proceedings
in this case. .

Meantime the Indians have made a co-operativ
partnership with Mr. John Bornhoff? of Crescent City, who
has supplied them with boatg, nets, stc., and the plant for
a cannery, which is now in operation at the mouth of the
Klamath. This enterprise gives occupation to all the
Indians at that place, and for some distance up the river,
My, Hume's party from Oregon is again in the river
fishing. The Indians complain as before, of this intrusion,
and are awaiting with some anxiety the decigion that will

2 pearss, gupra notée 11 in Opinion, at 163, gives the name
as John Bomhoff, which is conasistent with Dodds, The Salmon King
of Oregon, supra note 1 in Appendix B, at 180,
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determine whether the exclusive right claimed by them will
be sugtained or not.*

Annual Report 10 (1888) (Letter from Acting Agent Wm. E.
Dougherty, Captain U.S. Army, to Comm’‘r of Indian Affaire, Sept.

20, 1888).

The-action eventually brought against Hume was proeecution of
1ibel against his goode, for unlicengsed trading in Indian country
in violation of Reviged Statutes § 2133, as amended. 22 Stat.
179 (1882).° The court rejected the claim that the area in
guestion was within an Indian reservation. While the court
agreed that the area was still a federal reservation not open to
public entry, it alsc concluded that the Government had abandoned
it as an "Indian reservation." Therefore, notwithstanding its
federal reservation status, the court held that it did not
qualify as an Indian regervation or as Indian country for

purpeses of R.8. § 2133, United States v. Fortv-Eight Poundg of
Rising Star Tea, 35 F. 403, 406 (D.C.N.D. Cal. 1888), aff'd, 38
F. 400 (C.C.N.D. Cal. 1883); gee Short v. United States, 202 Ct.

Cl., 870, 912-16 (1873} (description of controversy and decision},
gert. denjed, 416 U.S. 961 (1974). The court never addressed or:

3 Revised Statutes § 2133, asg amended, provided:

Any person other than an Indian of the full blood who
shall attempt to reside in the Indian country, ©r on
any Indian reservation, as a trader, or to introduce
goods, or to trade therein, without [an Indian traders]
license, shall forfeit all merchandige offered for sale
to the Indians or found in his poesession, and shall
moreover be liable to a penalty of five hundred
dollars.

Act of July 31, 1882, ch. 360, 22 Stat. 179.

Much to the consternation of the Indian agent, Captain Wm,
Pougherty, when the case against Hume came to trial in district
court, *{tlhe United Statee attorney d4did not appear

. . and the Government was not represented. Hie honor stated
that it was the sixth time the caee had been eet for hearing, and
decided to g0 on with it, and hear the Governmment’s argument
later." Letter from Agent Wm. E. Dougherty to Comm'y of Indian
Affairs, May 29, 1888, reprinted in S. Exec. Doc. No. 140, 50th
Cong., 24 Sess. 23 (1889). '

B - 1%
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adjudicated the questions raised by the Intericr Department to
the Attorney General.*

Afrer losing in digtrict court, the Secretary of the Interior
requested an appeal and reported that in order to protect the
Indians, authority was needed at onge "to set apart these lands
as a regervation and thus remove all doubt." Short, 202 Ct. Cl.
at 914, On April 1, 1889%, the circuit court affirmed the
district court’s decision, and concurred in the district court’ s
analysis. 38 F. 400 (C.C.N.D. Cal. 18s89}.

Scoon thereatfter, Congress took up the guestion whether to open
the reservation lands to non-Indian settlement. In 18%0, the
House of Representatives passed a bill rejecting allotments for
the Indians on the Klamath River Reservation, and providing for
public sale of the reservaticn lands. See Short, 202 Ct. Cl. at
$17-18. Although a similar bill was introduced in the Senate,
the Senate took no action on elther the House-passed bill or the

Senate bill. Id4.

The setback in the courts and the activity-in Congress prompted
the Interior Department immediately to review its authority for
establishing Indian reservaticons in Californmia to determine
whether it could better protect the Indians along the Klamath,
The Department sought a legal opinion from the Assistant Attorney
General. On January 20, 18%1, the Assistant Attorney Ceneral
replied that in his view, under the special circumstances of the
case, the Department had retained the Klamath River Reservation
under the 1864 four reservations Act and that it was a part of
the Hoopa Valley Reservation. Letter from Assistant Attorney-
General to Secretary of the Interior, January 20, 1891 {copy on
file in Office of the Soliciter, U.S. Department of the

Interior). In response to the decision in Forty-Bight Pounds of

. 4 The district court did note the Indians’ involvement in
commercial fishing:

At the proper season, [Hume] proceeds with his vessel to the
river, and employl the Indians to fish for him, supplyxng
them with seines and other applzancel. Ee pays them 'in
trade,’ furnishing them with various artlclel composing the

v cargo of his vessel.

Unired Stares v. Forty-Eight Pounds of Rising Star Tea, 35 F.
403, 406 (D.C.N.D., Cal. 1888), aff’d, 38 F. 400 (C.C.N.D. cCal.

1889).
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Riging Star Tea, the Aszssistant Attorney -@General noted his
Aisagreement with the reasoning,® but concluded that

{tlhis difficulty may yet be removed by the President
issuing a formal order, out of abundant caution,
setting apart the Klamath river reservation, under the
act of 1864, as part of the Hoopa Valley reservation,
or extending the lines of the latter regervation so as
te include, within its boundaries, the land covered by
the former regervation, and the intermediate lands, if
the title to the last be yet in the United States.

Letter from Assistant Attorney-General, gupra, at 28-29.

Cn Janvary 21, 1881, the Secretary requested the Commissioner to
prepare the necesgsary orders for extension of the Hoopa Valley
Regervatiocn, and on October 16, 18391, President Harrison signed
the executive order extending the boundaries of the Hoopa Valley
Reservation to include the XKiamath River Regervation and the
Connecting Strip between the two reservations. I Rappler 315;
“gg also Mattz v, Arnetrt, 412 U.S§. 4831, 493 {1873), Qgggﬁﬁh@;h_

tes, 228 U.S. 243, 255-59, i n -in o
ﬁ@ﬁ&@ﬂ, 228 U.g. 708 <z913), short, 202 Ct. Cl. at $20-23.

* The Agsistant Attorney-General did agree with the result.
Following the reasoning adopted by the Attorney General in his
June 11, 1887, 'letter, the Assistant Attorney General considered
the Klamath River as not within the Klamath Reservation, and
therefore beyond the authority of the United States to exclude
persons fishing on the waters of the Klamath River. Letter from
Asgistant Attorney-General to the Secretary of the Interior,
January 20, 1881, at 24-27.

In mgng&;zﬁwsgggzigzusggxzj the State of Califcrnia submitted
this letter to establish that the Federal Government lacked the
authority to reserve Indian fishing rights in the Klamath River
oy at least lacked the intent to reserve fishing rights for the
Indiang of the reservation. The Supreme Court of California
rejected those arguments. 46 Cal. 3d 355, 758 P.2d 606, €16-18,
250 Cal. Rptr. 278 (1988). '

B - 317
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UNITED STATES of

7 KeyCite Yellow FI . o
ile Yelow e America, Plaintiff-Appellant,

Declined to Extend by In re Klamath Irrigation District, 9th Cir., June 5, 2023

44 F.3d 758 and
United States Court of Appeals, Klamath Allottees Water Users Association;
Ninth Circuit.

Klamath Tribe, Plaintiffs—Intervenors,
v.

STATE OF OREGON, Water Resources
Department, and William H. Young,
Director, Defendants—Appellees.
UNITED STATES of America, Plaintiff,
and
Klamath Allottees Water Users
Association, Plaintiff-Intervenor,
and
Klamath Tribe, Plaintiff-Intervenor—Appellant,
v.

STATE OF OREGON, Water Resources
Department, and William H. Young,
Director, Defendants—Appellees.
UNITED STATES of America, Plaintiff,
and
Klamath Allottees Water Users Association,
Plaintiff-Intervenor—Appellant,

V.

STATE OF OREGON, Water Resources
Department, and William H. Young,
Director, Defendants—Appellees.
UNITED STATES of
America, Plaintiff-Appellee,
and
Klamath Allottees Water Users Association;
Klamath Tribe, Plaintiffs—Intervenors,
V.

STATE OF OREGON, Water Resources
Department, and William H. Young,
Director, Defendants—Appellants.

Nos. 92-36983, 92-36985, 92-36987 and 92-37001.
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U.S. v. State of Or., 44 F.3d 758 (1994)
25 Envtl. L. Rep. 20,531

|
Argued and Submitted May 2, 1994.
|
Decided Dec. 28, 1994.

Synopsis

Federal government and Indian tribe brought declaratory
judgment action against Oregon Water Resources Department
(OWRD), claiming they were not required to participate
in state surface water rights mass adjudication proceeding
respecting river basin. On cross-motions for summary
judgment, the United States District Court for the District
of Oregon, Helen J. Frye, J., 774 F.Supp. 1568, granted
state's motions in part and denied state's motions in part.
Association of owners of former reservation land intervened.
On appeal, the Court of Appeals, William A. Norris, Circuit
Judge, held that: (1) fact that, under Oregon's statutory system
for mass adjudication of surface water rights, administrative
agency would pave the way for adjudication by court did
not preclude Oregon's mass adjudication of water rights
from being “suit” within meaning of McCarran Amendment,
under which federal government waived sovereign immunity
respecting suit for adjudication of water rights; (2) fact, that
mass adjudication did not attempt to determine rights of
claimants to groundwater in basin, did not render McCarran
Amendment inapplicable; (3) government could not be
required to pay filing fees in mass adjudication proceeding;
and (4) tribe failed to demonstrate bias to support claim that
requiring tribe to submit to mass adjudication proceeding
would deprive tribe of due process because state agencies
involved in adjudicating its claims had shown persistent bias
against tribal treaty rights.

Reversed in part, affirmed in part, appeals dismissed in part,
and remanded.

Procedural Posture(s): On Appeal; Motion for Summary

Judgment.
West Headnotes (24)
[1] Indians &= Sovereign Immunity

United States &= Water rights

Neither federal government nor Indian tribe
could be required to participate in state
adjudication to preserve water rights that had
accrued under federal law, unless McCarran

WESTLAW © 2026 Thomson Reuters. No claim to original U.S. Government Works.

2]

[3]

[4]

Amendment waived sovereign immunity of
government and tribe. 43 U.S.C.A. § 666.

United States &= Water rights

Fact that, under Oregon's statutory system
for mass adjudication of surface water rights,
administrative agency would pave the way
for adjudication by court did not preclude
Oregon's mass adjudication of water rights
respecting river basin from being “suit” within
meaning of McCarran Amendment, under which
federal government waived sovereign immunity
respecting suit for adjudication of water rights,
despite federal government's contention that
Amendment applied only to traditional civil
lawsuits. 43 U.S.C.A. § 666; ORS 539.021,
539.150(1, 3, 4).

4 Cases that cite this headnote

United States é= Water rights

Fact that administrative agency, magistrate,
referee, or special master will pave the way
for adjudication by court does not preclude
state system for adjudication of water rights
from being “suit” within meaning of McCarran
Amendment, under which federal government
waived sovereign immunity respecting suit for
adjudication of water rights. 43 U.S.C.A. § 666.

Declaratory Judgment é= New parties
United States &= Water rights

Court of Appeals was not required to narrowly
construe McCarran Amendment, under which
federal government waived sovereign immunity
respecting suit for adjudication of water rights,
so as to preclude Indian tribe's joinder in present
case to avoid constitutional questions raised by
tribe about fundamental fairness of Oregon's
water rights mass adjudication system, in
declaratory judgment action brought by federal
government and tribe against Oregon Water
Resources Department (OWRD), claiming that
government and tribe were not required
to participate in Oregon mass adjudication
proceeding respecting river basin surface water
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[5]

[6]

(71

8]

9]
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rights. 43 US.C.A. § 666; ORS 539.021,
539.150(1, 3, 4).

3 Cases that cite this headnote

Constitutional Law &= Avoidance of doubt

Federal statutes are to be so construed as to avoid
serious doubt of their constitutionality.

United States &= Construction of waiver or
consent in general

Although examination of Congress' purposes and
historical context of statute may not serve to
waive federal government's sovereign immunity
when text of statute fails to do so unequivocally,
scope of such waiver can only be ascertained by
reference to underlying congressional policy.

3 Cases that cite this headnote

United States &= Water rights

In McCarran Amendment, under which
federal government waived sovereign immunity
respecting suit for adjudication of water rights,
Congress limited its waiver to comprehensive
water right adjudications. 43 U.S.C.A. § 666.

1 Case that cites this headnote

United States é&= Water rights

Active participation of administrative agencies
is at core of most of comprehensive state
systems for adjudication of water rights
contemplated by McCarran Amendment, under
which federal government waived sovereign
immunity respecting suit for adjudication of
water rights. 43 U.S.C.A. § 666.

2 Cases that cite this headnote

United States &= Water rights

Whether case is initiated in court and
then referred to agency for administrative
proceedings, or is initiated through
administrative procedure before being reviewed

by court is not material distinction for

[10]

[11]

[12]

[13]

purposes of McCarran Amendment, under which
federal government waived sovereign immunity
respecting suit for adjudication of water rights.
43 U.S.C.A. § 666.

1 Case that cites this headnote

United States &= Water rights

Fact, that under Oregon statute governing mass
adjudication of water rights, some aspects of
water rights determined through permit process
or through prior adjudication were considered to
be conclusively determined and not subject to
contest, did not render Oregon mass adjudication
of surface water rights respecting river basin
insufficiently comprehensive for purposes of
applicability of McCarran Amendment, under
which federal government waived sovereign
immunity respecting suit for adjudication of
water rights, where all existing water rights
claims in river system would have been
determined when adjudication was finished. 43
U.S.C.A. § 666; ORS 539.021, 539.150(1, 3, 4).

8 Cases that cite this headnote

United States &= Water rights

In enacting McCarran Amendment, under which
federal government waived sovereign immunity
respecting suit for adjudication of water rights,
Congress was concerned that United States not
be subjected to piecemeal, private water rights
litigation. 43 U.S.C.A. § 666.

2 Cases that cite this headnote

United States &= Water rights

For purposes of McCarran Amendment, under
which federal government waived sovereign
immunity respecting suit for adjudication
of water rights, comprehensiveness standard
for adjudications to which Amendment's
waiver applies requires consolidation of
existing controversies, not reopening of settled
determinations. 43 U.S.C.A. § 666.

United States &= Water rights
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Fact, that Oregon's mass adjudication of
surface water rights respecting river basin did
not attempt to determine rights of claimants
to groundwater in basin did not preclude
adjudication from being adjudication of rights
to use of water of river system or other
source as required for applicability of McCarran
Amendment, under which federal government
waived sovereign immunity respecting suit for
adjudication of water rights; comprehensive
adjudication requirement under Act did not
extend that far. 43 U.S.C.A. § 666; ORS 539.021,
539.150(1, 3, 4).

8 Cases that cite this headnote

United States &= Water rights

For purposes of comprehensive adjudication
requirement for applicability of McCarran
Amendment, under which federal government
waived sovereign immunity respecting suit for
adjudication of water rights, adjudication must
include undetermined claims of all parties with
interest in relevant water source. 43 U.S.C.A. §
666.

5 Cases that cite this headnote

United States &= Water rights

For purposes of comprehensive adjudication
requirement for applicability of McCarran
Amendment, under which federal government
waived sovereign immunity respecting suit for
adjudication of water rights, while adjudication
must avoid excessively piecemeal litigation of
water rights, it need not determine rights of users
of all hydrologically related water sources. 43
U.S.C.A. § 666.

1 Case that cites this headnote

Federal Courts &= Particular Cases, Contexts,
and Questions

Water Law &= Reserved Water Rights
Water Law &= Rehearing and review

In administering water rights, state is compelled
to respect federal law regarding federal reserved

[17]

(18]

[19]

rights and, to extent it does not, its judgments are
reviewable by United States Supreme Court.

1 Case that cites this headnote

United States &= Water rights

By virtue of McCarran Amendment, under which
federal government waived sovereign immunity
respecting suit for adjudication of water rights,
federal government could not be required to pay
filing fees in Oregon's surface water rights mass
adjudication proceeding respecting river basin.
43 U.S.C.A. § 666(a); ORS 539.081.

United States &= Water rights

Despite McCarran Amendment, under which
federal government waived sovereign immunity
respecting suit for adjudication of water rights,
Oregon could not require federal government,
as provided by state statute, to file registration
statements describing its claims to waters outside
of river basin presently under consideration in
Oregon's surface water rights mass adjudication
proceeding respecting river basin; connection
between registration and adjudication was
too tenuous for registration provisions to be
characterized as part of adjudications to which
federal government had consented to be joined
under Amendment. 43 U.S.C.A. § 666; ORS
539.021, 539.150(1, 3, 4), 539.240.

1 Case that cites this headnote

Indians &= Water Rights and Management
United States &= Water rights

In Oregon's surface water rights mass
adjudication proceeding respecting river basin,
absent waiver of sovereign immunity, state could
not require United States or Indian tribe to
register water rights claims prior to adjudication
of those claims, nor could state prejudice those
claims if no registration statements were filed. 43

U.S.C.A. § 666; ORS 539.240.

2 Cases that cite this headnote
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Constitutional Law &= Water
Indians &= Water Rights and Management

Indian tribe failed to demonstrate bias to support
claim that requiring tribe to submit to Oregon
Water Resources Department (OWRD) surface
water rights mass adjudication proceeding
respecting river basin would deprive tribe of
due process because state agencies involved in
adjudicating its claims had shown persistent
bias against tribal treaty rights, despite fact
that Oregon Department of Justice (ODOJ) had
argued against existence of some treaty rights
held by tribe; it was not enough to show state
had taken positions adverse to tribe's claims
in present case, nor was generalized suspicion
of inhospitable treatment enough to create due
process bar, and tribe failed to show ODOJ
would have any significant role to play in
adjudication. U.S.C.A. Const.Amend. 14; 43
U.S.C.A. § 666; ORS 539.021, 539.150(1, 3, 4).

3 Cases that cite this headnote

Constitutional Law &= Indians

In evaluating Indian tribe's due process claim
of biased decision making by state, Court of
Appeals had to ask whether situation was one
in which experience taught that probability of
actual bias on part of judge or decision maker
was too high to be constitutionally tolerable.
U.S.C.A. Const.Amend. 14.

8 Cases that cite this headnote

Constitutional Law &= Indians

Due process clause of Fourteenth Amendment
guarantees Indian tribes fair trial before fair
tribunal, whether it be administrative agency or
court. U.S.C.A. Const.Amend. 14.

Constitutional Law &= Water

Indians &= Water Rights and Management

To prevail on Indian tribe's claim, that requiring
tribe to submit to Oregon Water Resources

Department (OWRD) surface water rights mass
adjudication proceeding respecting river basin

would deprive tribe of due process because
state agencies involved in adjudicating its claims
had shown persistent bias against tribal treaty
rights, tribe had to show unacceptable probability
of actual bias on part of those who had
actual decision-making power over their claims.
U.S.C.A. Const.Amend. 14; 43 U.S.C.A. § 666;
ORS 539.021, 539.150(1, 3, 4).

10 Cases that cite this headnote

[24] Federal Courts &= Amending, modifying, or
vacating judgment or order; proceedings after
judgment
District court's order, denying motion by
association of owners of former reservation
land to amend district court's prior judgment
to extend relief granted Indian tribe to
association's members, leaving association's
complaint in intervention unadjudicated, was
not final judgment disposing of association's
complaint in intervention and, thus, Court of
Appeals lacked jurisdiction over association's
appeal in action brought by federal government
and tribe against Oregon Water Resources
Department (OWRD), claiming they were not
required to participate in state surface water
rights mass adjudication proceeding respecting
river basin. 28 U.S.C.A. § 1291; 43 US.C.A. §
666; ORS 539.021, 539.150(1, 3, 4).
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Rives Kistler, Asst. Atty. Gen., Salem, OR, for defendants-
appellees-cross-appellants State of Or. and William H. Young.

Appeals from the United States District Court for the District
of Oregon.

Before: ALARCON, NORRIS, and LEAVY, Circuit Judges.
Opinion
*762 WILLIAM A. NORRIS, Circuit Judge:

These consolidated appeals arise out of the State of Oregon's
attempts to adjudicate the rights of various claimants to
the waters of the Klamath River Basin through a complex
procedure created by state statute. We are called upon to
address whether the State may compel the United States, the
Klamath Indian Tribe and other owners of former reservation
land to comply with certain terms of the state statute
governing the Klamath Basin adjudication.

Facts and Procedural History

In 1975, the Oregon Water Resources Department (OWRD)
invoked Oregon's statutory procedure for the mass
adjudication of water rights in order to determine all claims to
surface water in the Klamath River Basin. The United States
claims water rights in this basin on behalf of several federal
agencies and as trustee for the Klamath Tribe. The State
notified over 25,000 potential claimants, including appellants
United States, the Klamath Tribe and members of the Klamath
Allottees Water Users Association (Association), a group of
individuals who own former reservation land in fee. That
same year, the United States filed a suit in federal district
court seeking a declaration of the water rights of the United
States and the Klamath Tribe in certain tributaries within
the Klamath Basin. In 1983, this court heard an appeal from
the district court's decision in that case. See United States
v. Adair, 723 F.2d 1394 (9th Cir.1983), cert. denied, 467
U.S. 1252, 104 S.Ct. 3536, 82 L.Ed.2d 841 (1984). We
held that the United States and Klamath Tribe possessed
reserved water rights to the rivers at issue in the litigation,
but left the quantification of those rights to a comprehensive
state adjudication of water rights under the provisions of the
McCarran Amendment, 43 U.S.C. § 666. Id. at 1406. We
further stated, “although the Oregon water rights adjudication

WESTLAW © 2026 Thomson Reuters. No claim to original U.S. Government Works.

system is initially administrative and need not be judicial in
nature, we will assume, without deciding, for the purposes of
this case that it is not too informal to qualify as a ‘suit’ within
the meaning of McCarran Amendment or a ‘comprehensive
state adjudication’ within the meaning of Colorado River and
San Carlos Apache Tribe. ” Id. at 1405 n. 9 (citations omitted).

In 1990, the State reissued notices of its intention to adjudicate
water rights in the Klamath Basin. In response, the United
States, as owner of federal land in the Klamath Basin and
as trustee for the Klamath Tribe, filed the present action in
federal district court seeking a declaratory judgment that the
United States has not waived its sovereign immunity and that
it need not register its water claims or pay any filing fees
to preserve its water rights. The Klamath Tribe intervened,
joining the claims of the United States to the protection of
sovereign immunity and also asserting that subjecting the
Tribe to an adjudication by the State of Oregon deprived
the Tribe of due process because the State had a history of
hostility to the Tribe's treaty rights, including its claims to
water in the Klamath Basin. The State countered that the
McCarran Amendment waived the United States' sovereign
immunity and that the Tribe's claims of bias were baseless.

After hearing cross-motions for summary judgment, the
district court held that in enacting the McCarran Amendment,
Congress had waived sovereign immunity on behalf of the
United States and Klamath Tribe and consented to their
participation in the Klamath Basin adjudication. The court
held that the United States could be compelled to pay filing
fees for the adjudication, but could not be forced to register all
of'its water claims throughout the state. The court further held
that an 1864 Treaty between the United States and the Tribe

precluded the State from requiring filing fees from the Tribe,I
but that otherwise subjecting the Tribes to the state procedure
did not violate their due process rights.

After the court issued its summary judgment decision, United
States v. Oregon Water Resources Dept., 774 F.Supp. 1568
(D.Or.1991), the Klamath Allottees Water Users *763

Association intervened, claiming to hold the same rights as
the Tribe. Members of the Association own property that
was once held in trust for the Tribe, but later transferred to
individual tribe members in fee pursuant to federal statutes.
Without explanation, the district court declined to extend the
ruling to the Association's members. These appeals followed,
raising the issues we left undecided in Adair. We affirm the
summary judgment, with the exception of the district court's
ruling that the United States can be required to pay filing
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fees. We further dismiss the Association's appeal for lack of
jurisdiction.

II

Sovereign Immunity

[1] Unless the McCarran Amendment waived the sovereign
immunity of the federal government and the Tribe, neither
may be required to participate in a state adjudication in order
to preserve water rights that have accrued under federal law.
See Colorado River Water Conservation District v. United
States, 424 U.S. 800, 80913, 96 S.Ct. 1236, 1242-44, 47
L.Ed.2d 483 (1976). The McCarran Amendment provides:

§ 666. Suits for adjudication of water rights
(a) Joinder of United States as defendant; costs

Consent is hereby given to join the United States as a
defendant in any suit (1) for the adjudication of rights
to the use of water of a river system or other source....
The United States, when a party to any such suit, shall
(1) be deemed to have waived any right to plead that the
State laws are inapplicable or that the United States is not
amenable thereto by reason of its sovereignty, and (2) shall
be subject to the judgments, orders, and decrees of the court
having jurisdiction, and may obtain review thereof, in the
same manner and to the same extent as a private individual
under like circumstances: Provided, That no judgment for
costs shall be entered against the United States in any such
suit.

(b) Service of summons

Summons or other process in any such suit shall be served
upon the Attorney General or his designated representative.
43 U.S.C. § 666.

The United States argues that Oregon's mass adjudication
scheme is not the sort of “comprehensive suit” contemplated
by the statute because much of the proceedings are before
an administrative agency rather than a court and because
the adjudication is insufficiently comprehensive. In order to
decide whether Congress intended to waive the United States'
sovereign immunity for water rights proceedings such as
those held under Oregon's statute, we must examine both
the McCarran Amendment and the Oregon statute, paying
particular attention to their historical contexts.

WESTLAW © 2026 Thomson Reuters. No claim to original U.S. Government Works.

In the nineteenth century, water rights in Oregon were
acquired by appropriation or riparian right, or accrued to the
United States and Indian Tribes under federal law as federal
reserved rights. See 1 Robert E. Beck, Waters and Water
Rights § 8.02(c) (1991). Under an appropriation system, as
such systems developed in the West, the first party to divert
water for a beneficial use has the right to continue to divert
that amount of water without interference from subsequent
appropriators so long as the water continues to be put to
beneficial use. In case of shortages, the entire share of the
most recent appropriator is lost before the share of the next
latest appropriator is diminished. Under such a system, the
date of appropriation and the amount of water appropriated
are the critical facts in the determination of the relative rights
of water users.

As was traditional in Western states, the relative rights
of various claimants to water from a river system were
determined piecemeal, as conflicts arose, in traditional
lawsuits in equity. See 2 Beck, supra § 15.01; Samuel C.
Wiel, Water Rights in the Western States § 624 (3d ed. 1911).
As the West became more populated, conflicts over water
rights increased. As the interrelation of water rights became
more apparent, a dilemma emerged: the nature of traditional
civil litigation made joinder of the hundreds or thousands of
claimants to a river system extremely *764 cumbersome and

inefﬁcient,2 while less comprehensive adjudications were of
little value. As the Supreme Court noted in Pacific Live Stock
Co. v. Oregon Water Bd., 241 U.S. 440, 449, 36 S.Ct. 637,
641-42, 60 L.Ed. 1084 (1916), in an adjudication of water
rights,

the rights of the several claimants are so closely related that
the presence of all is essential to the accomplishment of its
purposes, and it hardly needs statement that these cannot
be attained by mere private suits in which only a few of
the claimants are present, for only their rights as between
themselves could be determined.

As it became clear that the necessary scope of
comprehensive water rights adjudication could not
be accommodated by traditional litigation procedures,
Western states began to develop alternate, statutory
adjudication systems for the mass determination of the
rights of all claimants in a river system. See 2 Beck, supra
§ 15.01; 2 Wells A. Hutchins, Water Rights in the Nineteen
Western States 447-48, 451-70.
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In 1909, Oregon created its present statutory system for
the mass adjudication of surface water rights. After 1909,
water rights could only be acquired through a permit system
established by the statute. Or.Rev.Stat. § 537.120. However,
all water rights that had vested prior to 1909, but had never
been subject to a judicial determination, have been left
intact as “undetermined vested rights.” Id. at §§ 536.007(11),
539.010. The statute requires that every person or entity
claiming an undetermined vested right must file a “registered
statement” describing the claim and including the information
necessary to determine the claimed vested or reserved right.

Id. at § 539.240( l).3 The purpose of the registration is to
preserve evidence of pre—1909 claims until those claims are
subject to adjudication under the statute. The registration
statement must be accompanied by a fee that is calculated
according to the type and extent of the water's use. /d. at §
539.081.

Upon petition by a claimant, or on its own initiative, the
Oregon Water Resources Department may commence the
adjudication of the rights of all claimants to a river or stream.
Or.Rev.Stat. § 539.021. Notice must be given to all interested
parties. Id. at §§ 539.030, 539.040(2). Those claimants who
have already been issued water certificates through the permit
system are not required to participate in the adjudication
in order to preserve their rights as already determined. /d.
at § 539.100. However, those with undetermined claims to
the water of the system are required to appear and submit
proof of their claims before the OWRD. The OWRD accepts
claims and objections to claims, surveys the river system,
takes evidence and holds hearings regarding contested claims.
Id. at §§ 539.070, 539.100, 539.110, 539.120. After these
hearings, the OWRD makes findings of fact and an order
determining the parties' water rights. /d. at § 539.130. This
order is effective upon issuance unless a party wishes to
contest the order and files a bond. /d. at § 539.130(4). After
the order is filed, a judicial hearing is scheduled and notice
of that hearing is given to the participants. /d. at § 539.130.
Parties objecting to the department's order must file written
exceptions with the court in order to preserve their objections.
Id. at § 539.150. If no objections are filed, the court must
enter a judgment affirming the order. /d. at § 539.150(3).
Otherwise, a hearing is held at which contesting parties may
offer evidence as in a normal civil case. Id. at §§ 539.150(1),
539.150(3). The court may remand the case to the OWRD or
other referee for further findings, followed by another judicial
hearing. Id. at § 539.150(3). At the final judicial hearing,
the court reviews the exceptions and then enters a judgment
affirming or modifying the order as it considers proper. /d. at §
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539.150(4). This judgment is appealable to the Oregon Court
of Appeals in the same manner as any other civil judgment. /d.

*765 The system adopted by Oregon at the turn of the
century served as a model for Arizona, California, Nevada
and Texas. See 2 Hutchins, supra at 456-57. By the time the
McCarran Amendment was passed, most Western states had
adopted some statutory procedure for the mass adjudication
of water rights. See 1 id. at 302-03; infra notes 7-8.
While these statutory adjudications seemed to promise an
end to the confusing and conflicting adjudication of water
rights in multiple cases, the system was impaired by the
refusal of the federal government to participate. Since the
United States had large landholdings and extensive reserved
water rights in the West, its claims of sovereign immunity
significantly diminished the value of the comprehensive state
adjudications. Congress sought to remedy this problem by
enacting the McCarran Amendment in 1952. See S.Rep. No.
755, 82d Cong., 1st Sess. 4-6 (1951).

Against this background, we must consider the United States'
contention that the McCarran Amendment does not and was
not meant to extend to Oregon's statutory procedure for
adjudicating water rights in river systems.

A

Suit or Administrative Proceeding

21 131
of water rights does not constitute a “suit” but rather an
“administrative proceeding” outside the plain language of the
McCarran Amendment. The Supreme Court heard a similar
argument regarding the proper characterization of Oregon's
water rights adjudication process in Pacific Live Stock Co. v.
Oregon Water Bd., 241 U.S. at 440, 36 S.Ct. at 637. In that
case, the plaintiff sought a declaration that Oregon's statute
violated the due process clause of the Fourteenth Amendment
because it permitted water rights to be adjudicated by an
administrative agency rather than a court. The Court wrote:

A serious fault in this contention is that it does not
recognize the true relation of the proceeding before the
board to that before the court. They are not independent
or unrelated, but parts of a single statutory proceeding, the
earlier stages of which are before the board and the later
stages before the court.... [T]he board merely paves the way
for an adjudication by the court of all the rights involved.

The United States argues that Oregon's adjudication
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As the Supreme Court of the State has said, the board's

duties are much like those of a referee.
Id. at 451. In the end, water rights are assigned according
to a judgment of a court which has held hearings in which
the United States has been joined as a defendant. That an
administrative agency, magistrate, referee or special master
should “pave the way for an adjudication by the court” does
not make the label “suit” inappropriate.

[41 51 [6]
we are required to construe narrowly the language of any
statute waiving sovereign immunity and that an appropriately
narrow construction of the McCarran Amendment allows
joinder of the United States only in traditional lawsuits

initiated in court and tried exclusively before a judge.4
In United States v. Idaho, 508 U.S. 1, ——, 113 S.Ct.
1893, 1896, 123 L.Ed.2d 563 (1993), the Supreme Court
emphasized that “waivers of federal sovereign immunity must
be ‘unequivocally expressed’ in the statutory text.” The plain
language of the McCarran Amendment, however, expressly
waives immunity. The question in this case is whether the
case at bar is one of those adjudications, described in the
provision, to which this express waiver applies. Although
an examination of Congress' purposes and the historical
context of the statute may not serve to waive immunity *766
when the text of the statute fails to do so unequivocally,
see United States v. Nordic Village, Inc., 503 U.S. 30, —,
112 S.Ct. 1011, 1016, 117 L.Ed.2d 181 (1992), the “scope
of such a waiver can only be ascertained by reference
to underlying congressional policy.” Franchise Tax Bd. v.
United States Postal Service, 467 U.S. 512, 521, 104 S.Ct.
2549, 2554, 81 L.Ed.2d 446 (1984). The Supreme Court has
repeatedly looked to indicia of Congressional intent in order
to construe the scope of the unequivocally expressed waiver
of immunity in the McCarran Amendment. See Arizona v.
San Carlos Apache Tribe, 463 U.S. 545, 56465, 103 S.Ct.
3201, 321213, 77 L.Ed.2d 837 (1983) (examining purposes
of the Amendment in holding that it waives Indian sovereign
immunity in all states); Colorado River, 424 U.S. at 810—
812, 96 S.Ct. at 1242-44 (holding that the objectives and
legislative history of McCarran Amendment support applying
waiver to adjudication of federal reserve water rights held by
the United States in trust for Indian Tribes); United States v.
District Court for Eagle County, 401 U.S. 520, 525,91 S.Ct.
998, 100203, 28 L.Ed.2d 278 (1971) (looking to legislative
history to determine how “comprehensive” Congress required
the adjudications to be in order to qualify for waiver of
immunity).
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Thus, we must look to the Amendment's historical context
and purposes to evaluate the United States' argument that
the McCarran Amendment applies only to “traditional”
civil lawsuits. The United States points out that at the
time of the McCarran Amendment's passage, Oregon, like
most Western states, continued to allow water rights to
be adjudicated in traditional civil suits notwithstanding its
statutory adjudication scheme. See Or.Rev.Stat. § 539.021(2);
2 Hutchins, supra at 63-67. Based on this observation,

The United States argues, however, that the United States argues that Congress meant to waive

immunity to joinder in these traditional adjudications, but
not to participation in statutory adjudications in which
administrative agencies play a central role.

[7]1 This argument ignores that Congress limited its waiver
to “comprehensive water right adjudication[s].” United States
v. Idaho, 508 U.S. at , 113 S.Ct. at 1894. As the Supreme
Court noted in Colorado River,

The consent to jurisdiction given by the McCarran
Amendment bespeaks a policy that recognizes the
availability of state

comprehensive systems  for

adjudication of water rights.... As has already been
observed, the Colorado Water Rights Determination and
Administration Act established such a system for the
adjudication and management of rights to the use of the
State's waters.
424 U.S. at 819, 96 S.Ct. at 1247. Thus, the Supreme
Court considered the statutory scheme adopted by Colorado
to be one of the “comprehensive state systems” Congress
had in mind when passing the McCarran Amendment.
The Colorado system does not rely upon traditional equity
lawsuits for comprehensive river adjudications. Rather, like
the statutory scheme in Oregon, Colorado's system involves
an initial adjudication by nonjudicial officers, known as
“Water Referees,” subject to review by a state court. See
Colo.Rev.Stat.Ann. §§ 37-92—-101 et seq. (1974); see also
6 Beck, supra at 65-66. As the Supreme Court explained,
“[elach month, Water Referees in each Division rule on
applications for water rights filed within the preceding five
months or refer those applications to the Water Judge of
their Division. Every six months, the Water Judge passes on
referred applications and contested decisions by Referees.”
424 U.S. at 804, 96 S.Ct. at 1240 (citations omitted). Thus,
when the Supreme Court held that Colorado's system was
the sort of comprehensive adjudication contemplated by the
McCarran Amendment, it recognized that Congress had in
mind not only traditional suits in equity but also hybrid
adjudications taking advantage of the expertise of nonjudicial
officials.
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[8] In fact, the active participation of administrative
agencies is at the core of most of the “comprehensive
state systems for adjudication of water rights” contemplated
by the McCarran Amendment. While the traditional civil
lawsuits may remain viable devices for the comprehensive
adjudication of rivers with a small number of claimants,
by 1952 it was clear that they were not well-suited for
comprehensive adjudication of the rights in large *767
rivers. See Pacific Live Stock, 241 U.S. at 449, 36 S.Ct. at
641-42. Comprehensive adjudication of such river systems
became practicable after the creation of the complex statutory
procedures in the first half of this century. See 2 Beck, supra §
15.01; 2 Hutchins, supra at 444-47. A central feature of these
statutory procedures is the involvement of administrative
agencies to make an initial determination of the hundreds or
thousands of claims filed. 2 Beck, supra § 15.01; 1 Hutchins,
supra at 302; 2 id. at 448-51. When Congress consented to
the joinder of the United States in comprehensive lawsuits, we
presume that it had in mind these statutory procedures which

made large scale comprehensive adjudications possible.5 See
Colorado River, 424 U.S. at 819, 96 S.Ct. at 1247.

[9] It may be, however, the Oregon's system is aberrational,
relying too heavily on the work of the administrative agency
to be considered among those comprehensive adjudications
to which the McCarran Amendment applies. However, as the
State points out, at the time the McCarran Amendment was
passed, Oregon's adjudicatory scheme was firmly established
in its present form and had been duplicated in Arizona,
California and Nevada (the home state of Senator McCarran,

author of the Amendment).6 State water agencies or referees
in four more states played essentially the same role as
the Oregon Water Resources Department, except that the
proceedings were initiated in court and then transferred
to the agency or referee for investigation and preliminary

determination.” We agree with the State that whether the
case is initiated in court and then referred to an agency
for administrative proceedings, or is initiated through an
administrative procedure before being reviewed by a court is
not a material distinction for the purposes of the McCarran
Amendment. Both sorts of systems were in place when
Congress enacted the waiver. There is no reason to think
that Congress meant its waiver to turn on such a technical
distinction. See Eagle County, 401 U.S. at 525, 91 S.Ct.
at 1002-03. We decline to adopt an interpretation of the
McCarran Amendment that would render it inapplicable to

the comprehensive adjudication schemes of so many Western

states when it was passed.8

Comprehensiveness

The United States also argues that even if Oregon's
proceedings amount to a “suit” within the meaning
of the McCarran Amendment, they are not sufficiently
comprehensive to fall under the provision because the rights
of some claimants are not subject to attack and because
groundwater rights are not decided in the same proceeding.

Absent Parties

[10]
rights determined through the permit process after 1909 or

Under the Oregon statute, some aspects of the water

through prior adjudication are considered to be conclusively
determined and not subject to contest in the Klamath
Basin adjudication. See Or.Rev.Stat. § 537.270 (water right
certificate issued through permit process or after statutory
adjudication is to be considered “conclusive evidence of the
priority and extent of the appropriation therein described”);
*768 id. at § 539.100 (party not asserting an undetermined
vested right or contesting such a right need not participate in
statutory adjudication). The United States contends that this
makes the adjudication less than comprehensive.

In United States v. District Court for Eagle County, 401 U.S.
at 520,91 S.Ct. at 1000 and its companion case, United States
v. District Court for Water Div. No. 5, 401 U.S. 527, 91 S.Ct.
1003, 28 L.Ed.2d 284 (1971), the Supreme Court considered
a similar attack on the Colorado comprehensive adjudication
process. Under the statute, Colorado periodically conducted
“supplemental water adjudications” to determine the rights
of those claiming to have acquired water rights since the last
adjudication of the river system. The United States argued
that the adjudication was not comprehensive because water
rights determined in previous adjudications were not subject
to redetermination. The Court in Eagle County stated “[w]e
think that argument is extremely technical; and we decline
to confine 43 U.S.C. § 666 so narrowly.” 401 U.S. at 525,
91 S.Ct. at 1002—03. The Court went on to explain in Water
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Div. No. 5 that the adjudication was general because, “[t]he
present suit ... reaches all claims, perhaps month by month but
inclusively in the totality.” 401 U.S. at 529, 91 S.Ct. at 1005.

[ 2]
case as well. As was true in Eagle County, all existing water
rights claims in the river system will have been determined
when the adjudication is finished. Congress was concerned
that the United States not be subjected to piecemeal, private
water rights litigation. See Eagle County, 401 U.S. at 525,
91 S.Ct. at 1002-03; Water Div. No. 5, 401 U.S. at 529, 91
S.Ct. at 1004-05. The comprehensiveness standard requires
the consolidation of existing controversies, not the reopening
of settled determinations.

The United States and the Tribe argue, however, that Oregon's
statutory adjudication will not sufficiently protect their water
rights because they will not be allowed to challenge the water
rights certificates issued through the permit system. However,
the Supreme Court responded to this concern in Eagle County,
observing that

[t]he absence of owners of previously decreed rights may
present problems going to the merits, in case there develops
a collision between them and any reserved rights of the
United States. All such questions, including the volume and
scope of particular reserved rights, are federal questions
which, if preserved, can be reviewed here after final
judgment by the [state] court.
401 U.S. at 527,91 S.Ct. at 1003 (footnote omitted).

2
Groundwater
[13] Because the Klamath Basin adjudication does not

attempt to determine the rights of claimants to groundwater
in the Basin, the United States argues that the proceedings are
not an “adjudication of rights to the use of water of a river
system or other source.” 43 U.S.C. § 666(a). Arguing that the
ground and surface waters of the region are hydrologically
interrelated, the United States contends that the failure to
include groundwater claims deprives the adjudication of the
comprehensiveness intended by Congress.

The text of the Amendment lends little support to the United
States' position. On its face, the statute applies to the “water of
ariver system or other source.” Groundwater may be included

We reject the government's argument in this

as an “other source,” but the use of “or” strongly suggests that
the adjudication may be limited to either a river system or
some other source of water, like groundwater, but need not
cover both. For the United States' argument to succeed, we
must read “river system” to include not only the water of the
river, but hydrologically-related groundwater systems as well.

[14]
to cases stating that the Amendment's waiver is limited to

In support of this interpretation, the United States refers

“general” or “comprehensive” adjudications. See, e.g., United
States v. Idaho, 508 U.S. at ——, 113 S.Ct. at 1894; Dugan v.
Rank, 372 U.S. 609, 618, 83 S.Ct. 999, 1005, 10 L.Ed.2d 15
(1963). *769 These cases make clear that the adjudication
must include the undetermined claims of all parties with an
interest in the relevant water source. However, these cases do
not address the proper definition of the relevant water source
and do not decide if groundwater must be included in an
adjudication of a “river system.” The United States can point
to no other case law, statutory text or legislative history that
specifically requires groundwater to be adjudicated as part of
the comprehensive adjudication of a “river system.”

The United States argues instead that the purposes of the
Amendment are best served by an interpretation that requires
the adjudication of all hydrologically-related water sources.
We agree that the McCarran Amendment was motivated
in large part by the recognition of the interconnection of
water rights among claimants to a common water source and
the desire to avoid piecemeal adjudication of such rights.
However, we do not believe that Congress intended to carry
the requirement of comprehensiveness as far as the United
States would have us do.

The addressed the
comprehensiveness requirement in Eagle County, where the

Supreme  Court scope of the
State of Colorado attempted to adjudicate the water rights
of claimants to the Eagle River and its tributaries. 401
U.S. at 521, 91 S.Ct. at 1000. The Eagle River is itself
a tributary of the Colorado River. /d. The United States
argued that because the Eagle was hydrologically related
to the Colorado, a comprehensive adjudication under the
McCarran Amendment must include an adjudication of the
entire Colorado River. The Court rejected this contention
as “almost frivolous.” /d. at 523, 91 S.Ct. at 1001. “No
suit by any State could possibly encompass all of the water
rights in the entire Colorado River which runs through or
touches many States. The ‘river system’ must be read as
embracing one within the particular State's jurisdiction.”
Id. This discussion suggests that, contrary to the United
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States' assertions, the comprehensiveness requirement does
not mandate that every hydrologically-related water source be
included in the adjudication.

[15]
excessively piecemeal litigation of water rights, it need not

We conclude that while the adjudication must avoid

determine the rights of users of all hydrologically-related
water sources. As one authority has noted:

[s]cientists have long delighted in pointing out to lawyers
that all waters are interrelated in one continuous hydrologic
cycle. As a result, it has become fashionable to argue that
an effective legal regime should govern all forms and uses
of water in a consistent and uniform manner. The law is
otherwise.

1 Beck, supra § 6.02 (footnotes omitted).

One of the ways in which the law has traditionally ignored the
exhortation of the scientists is by treating ground and surface
water as distinct subjects, often applying separate law to
each. While rights to surface water in the Western states have
generally been allocated under the appropriation doctrine, the
rights to groundwater were traditionally riparian. See 3 Beck,
supra §§ 20.03-20.04; 2 Wiel, supra §§ 1039-42. Under the
traditional groundwater doctrines of absolute dominion, the
American reasonable use rule, and the correlative rights rule,
the priority of first use of the groundwater is irrelevant to
establishing the relative rights of users of the groundwater.
See 3 Beck, supra § 20.07(b)(2). Thus, a major function of the
statutory comprehensive adjudications is made unnecessary
—there is no need to establish the relative priority of all
users' claims in order to define each user's rights. The United
States is correct in arguing that an increased recognition
of the relationship between ground and surface water has
led some states to attempt better coordination between the
allocation of surface and groundwater rights, see 3 Beck,
supra § 24.01(b), but that recognition was still emerging at

the time the McCarran Amendment was passed.g See id.; 2
Hutchins, supra at 634-53. While the trend has been toward
a greater legal *770 recognition of the connection between
ground and surface waters, that recognition is too recent and
too incomplete to infer that Congress intended to require
comprehensive stream adjudications under the McCarran
Amendment to include the adjudication of groundwater rights
as well as rights to surface water.

[16] The Tribe and the United States note that the use of
groundwater in the Klamath Basin may have a direct effect
on the availability of water to fulfill the reserved water rights

guaranteed to them under federal law. They note that the
State's distribution of groundwater rights may have the effect
of interfering with these federal water rights. The appellants
raise legitimate concerns about the relationship between
federal reserve water rights in a river and the distribution of
water rights in hydrologically related groundwater. However,
these concerns go to the merits of the adjudications. As the
Supreme Court has noted, in administering water rights the
State is compelled to respect federal law regarding federal
reserved rights and to the extent it does not, its judgments are
reviewable by the Supreme Court. See Eagle County, 401 U.S.
at 525-26, 91 S.Ct. at 1002—03.

For these reasons, we hold that the Klamath Basin
adjudication is in fact the sort of adjudication Congress meant
to require the United States to participate in when it passed
the McCarran Amendment. Accordingly, federal sovereign
immunity imposes no bar to the United States' participation
in that process.

I

Assessing Fees Against the United States

[17] The McCarran Amendment provides that
notwithstanding its consent to the joinder of the United States
in comprehensive water rights adjudications, “no judgment
for costs shall be entered against the United States in any
such suit.” 43 U.S.C. § 666(a). The District Court held that
the United States was liable for certain filing fees required
by Or.Rev.Stat. § 539.081, notwithstanding the McCarran
Amendment's “cost” proviso because the statute assessed
“fees” rather than taxing “costs.” However, since the district
court's decision, the Supreme Court decided United States
v. Idaho, 508 U.S. at , 113 S.Ct. at 1893, in which the

Court held that the McCarran Amendment did not permit

Idaho to require the United States to pay filing fees essentially
identical to those at issue in this case. See id. at -
113 S.Ct. at 1897-98. On appeal, the State concedes that
this decision controls and requires the reversal of the district

court's decision on this issue.

v

Registration Statements
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(18]
States could be required to file registration statements

The State argued unsuccessfully below that the United

describing its claims to waters outside of the Klamath
Basin, as provided by Or.Rev.Stat. § 539.240. This provision
requires those claiming undetermined vested rights or federal
reserve rights to file a registration statement of all claims by
December 31, 1992. Id. The information gathered through the
registration process preserves evidence necessary for future
comprehensive adjudications. Without detracting from the
merits of the State's registration scheme, we are compelled to
hold that the United States has not consented to be a part of
this process.

In United States v. Idaho, the Court held that with the
exception of procedural rules imposing costs or fees on
the United States, “the McCarran Amendment submits the
United States generally to state adjective law.” /d. at ——,
113 S.Ct. at 1897. Oregon argues that the registration
statement requirements are a part of the state adjective law
governing the procedure by which comprehensive water
rights adjudications are conducted. While the information
obtained by the registration system regarding claims not
yet at issue in any proceeding may be useful in future
comprehensive adjudications, the process cannot accurately
be described as part of the state's adjective law for the
adjudication of water rights claims. There is no relation
between the deadline for filing registration statements and the
commencement of the statutory adjudication. The claims thus
*771 registered will only be adjudicated “upon the motion
ofthe director or, in the discretion of the director, upon receipt
of a petition from one or more appropriators of surface water.”
Or.Rev.Stat. § 539.021. It is thus possible that many years
will pass before a registered claim is adjudicated, if it is ever
adjudicated at all. The connection between registration and
adjudication is too tenuous for the registration provisions to
be characterized as part of the adjudications to which the
United States has consented to be joined.

19]
State may not require the United States or the Tribe to register

In the absence of a waiver of sovereign immunity, the

water rights claims prior to the adjudication of those claims,
nor may it prejudice those claims if no registration statements
are filed.

v

The Klamath Tribe's Due Process Claim

[20]
to the Klamath Basin adjudication would deprive it of due

The Klamath Tribe claims that requiring it to submit

process because the state agencies involved in adjudicating
their claims have shown a persistent bias against Tribal treaty
rights. The district court found that the Tribe had failed to
present sufficient evidence of bias to substantiate this claim
and entered summary judgment against the Tribe on this issue.
We agree and affirm.

[21] [22]
Amendment guarantees the Tribes a fair trial before a fair

The due process clause of the Fourteenth

tribunal, whether it be an administrative agency or a court.
See Withrow v. Larkin, 421 U.S. 35, 46, 95 S.Ct. 1456, 1463—
64,43 L.Ed.2d 712 (1975). In evaluating the Tribe's claim of
biased decisionmaking, we must ask whether the situation is
one “in which experience teaches that the probability of actual
bias on the part of the judge or decisionmaker is too high to
be constitutionally tolerable.” /d. at 47, 95 S.Ct. at 1464.

The Tribe presented evidence to show that the Oregon
Department of Justice (ODOJ) has on several occasions
argued against the existence of some treaty rights held by

the Klamath Tribe.'” In particular, the Tribe points to United
States v. Adair, 723 F.2d at 1396, where the ODOJ represented
the State of Oregon in a suit instituted by the United States
for a declaration of its rights and the rights of the Klamath
Tribe to waters in a portion of the Klamath River Basin. In
that case, the ODOJ vigorously argued, among other things,
that the hunting and fishing rights guaranteed by an 1864
Treaty between the United States and the Tribe did not carry
with them an implied reservation of water rights or that, even
if they did, those rights were terminated when the federal
government terminated supervision of the Tribe in 1954. 723
F.2d at 1408, 1411. We held that the Tribe continued to
possess a senior, reserved water right sufficient to support the
Tribe's hunting and fishing rights. /d. at 1410-11, 1414. The
quantification of these rights was left to the State of Oregon's
statutory adjudication process. /d. at 1399. Now that the State
of Oregon has begun a statutory adjudication of the Klamath
River Basin, as contemplated by our decision in Adair, the
Tribe argues that the quantification process is tainted by bias
due to the ODOIJ's past positions opposing the existence of

the Tribe's treaty rights. H

*772 (23]
show an unacceptable probability of actual bias on the part

In order to prevail in its claim, the Tribe must

of those who have actual decisionmaking power over their
claims. See Withrow v. Larkin, 421 U.S. at 47, 95 S.Ct. at
1464-65. Contrary to the apparent position of the Tribe, it
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is not enough to show that the State of Oregon, through the
acts of certain departments or officials, has taken positions
adverse to the Tribe's claims in this case. While courts have
traditionally been sympathetic to the fear that tribal treaty
rights will receive “inhospitable treatment” in state courts,
the Supreme Court has held that this danger in itself is
not enough to warrant reading the McCarran Amendment
to exclude Indian water rights from comprehensive state
adjudications. Arizona v. San Carlos Apache Tribe, 463 U.S.
at 566—67, 103 S.Ct. at 3213—14. Nor is this generalized
suspicion of inhospitable treatment enough, in itself, to create
a due process bar to subjecting tribal water rights to state
adjudication.

Even assuming, arguendo that prior litigating positions
reveal that ODOJ is biased against the Tribe's water rights

claims,12 the Tribe must connect these prior actions to the
tribunal that will adjudicate its claims. See Withrow, 421
U.S. at 47, 95 S.Ct. at 1464-65; Hammond v. Baldwin,
866 F.2d 172, 177 (6th Cir.1989). In order to make this
connection, the Tribe asserts that ODOJ will provide legal
advice to the Oregon Water Resources Department during
its preliminary quantification of the Tribe's water rights. The
Tribe acknowledges that the final quantification of water
rights will be rendered by a state court, but asserts that the
court will make this ruling on the basis of an administrative
record developed by OWRD which, it argues, is tainted by its
connection with the ODOJ.

We hold that this showing is insufficient to demonstrate
an unacceptable probability that the decisionmakers in the
Klamath Basin adjudication will be biased against the Tribe's
claim. The Tribe has failed to show that the ODOJ will have
any significant role to play in the adjudication or any impact
on its outcome. The legal issues with respect to the Tribe's
rights have already been decided by this court and we must
presume that they will be followed by OWRD and the state
courts. See Withrow v. Larkin, 421 U.S. at 47, 95 S.Ct. at
1464 (courts must entertain a “presumption of honesty and
integrity in those serving as adjudicators”). All that is left
for the tribunals in the Klamath Basin adjudication is the
quantification of those rights, a fact-intensive inquiry that
will be undertaken initially by the OWRD. The Tribe has not
shown how the ODOJ's prior hostility to certain Treaty rights
could affect this factual determination, a determination that
is ultimately enforced only after review by state court judges
whose integrity has not been questioned by the Tribe.

WESTLAW © 2026 Thomson Reuters. No claim to original U.S. Government Works.

Because the evidence proffered by the Tribes does not
sufficiently show an unacceptable probability of actual
bias by the actual decisionmakers in the Klamath Basin
adjudication, the district court properly granted summary
judgment in favor of the State.

VI

Allottees' Claim

[24] Appellant Klamath Allottees Water Users Association
appeals from the district court's denial of its motion to amend
the court's summary judgment ruling to extend *773 the
relief granted the Tribe to the members of the Association.
The Association claimed that its members enjoyed the same

sovereign immunity as the Tribe'? and that the 1864 Treaty
which bars the State from imposing filing fees on the Tribe
also exempted the members of the Association.

The Association's appeal comes before this court in an
unusual posture. The Association moved to intervene late in
the litigation. The Association filed its motion with attached
complaint in intervention after the other parties had already
filed cross-motions for summary judgment. The district court
issued its summary judgment ruling before entertaining the
Association's motion to intervene. However, the district court
held off entering a final judgment until it could hear the
Association's motion. The motion to intervene was granted
without objection, after which the Association filed its motion
to amend the court's summary judgment ruling. The other

parties filed supporting and opposing memoranda. ' Without
explanation, the court denied the Association's motion in a
minute order. When the district court entered final judgment,
it noted having denied the motion, but did not otherwise
indicate that judgment was being entered on the merits of the
Association's complaint in intervention. The Association filed
a timely notice of appeal.

The Association's motion to amend the summary judgment
ruling adopted the summary judgment motion of the Tribe.
C.R. 97, at 8. The district court might have considered the
Association's motion as a motion for summary judgment and
the State's opposition to the motion as a cross-motion for
summary judgment against the Association. If this had been
the case, the district court's minute order might have been
read as denying summary judgment to the Association and
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granting it to the State. However, it is not at all clear that this

is what the district court meant to do. It appears that the district court, having granted the

Association's motion for leave to intervene and file a
While all the parties to the appeal treat the district court's complaint in intervention, merely denied the Association's

resolution of the Association's motion as a judgment on motion to amend the court’s judgment to extend the relief

the merits of its claims, it is difficult to understand how granted the Tribe to the Association's members, leaving

the district court could have made such a determination the Association's complaint in intervention unadjudicated.

o . . .
based upon the state of the record. The record is devoid B.ecause the district cf)ufts order is .HOt. a. final Ju.dgment
disposing of the Association's complaint in intervention, the

of certain facts that might be relevant to the merits of the e o
appeal is dismissed for lack of jurisdiction. 28 U.S.C. § 1291.

Association's claims. For instance, it is not clear whether

members of the Association are also members of the Tribe or
In Nos. 92-36983, 92-36985 and 92-37001, the district

are non-Indians who acquired their land from original Indian ) ) ) )
court's summary judgment is REVERSED with respect to its

allottees. See Brief of Appellant Klamath Allottees Water

Users Association, at 9 n. 9. Nor does the record show whether ruling on the imposition of filing fees on the United States and

is AFFIRMED in all other respects. The appeal in No. 92—
36987 is DISMISSED and the case is REMANDED to the
district court for further proceedings.

the allottees came to have title to the allotments in fee as a
result of the General Allotment Act, 25 U.S.C. § 331 et seq.,
or under the Klamath Termination Act, 25 U.S.C. § 564 ef seq.
See Reply Brief of Appellant Klamath Allottees Water Users
Association, at 1. Such distinctions may be important in the All Citations

eventual adjudication of the members' rights. In the face of an

incomplete record, we are reluctant to reach out to decide the 44 F.3d 758, 25 Envtl. L. Rep. 20,531
merits of the Association's complaint.

Footnotes
1 This ruling has not been appealed.
2 For instance, in Salt Lake City v. Anderson, 106 Utah 350, 148 P.2d 346 (1944), a traditional suit in equity to adjudicate

rights in the Jordon River grew to over 10,000 parties.

3 Failure to register a claim creates a rebuttable presumption that the claim has been abandoned. Or.Rev.Stat. §
539.240(3).
4 The Tribe argues that we are required to narrowly construe the McCarran Amendment so as to preclude its joinder in this

case in order to avoid the Constitutional questions they raise about the fundamental fairness of Oregon's adjudicative
system. This argument is without merit. While “[flederal statutes are to be so construed as to avoid serious doubt of
their constitutionality,” International Ass'n of Machinists v. Street, 367 U.S. 740, 749, 81 S.Ct. 1784, 1790, 6 L.Ed.2d
1141 (1961) (emphasis added), we know of no case requiring us to construe a federal statute so as to avoid reaching a
constitutional challenge to a completely different state statute or procedure.

5 Obviously, we do not decide in this case whether the McCarran Amendment waives sovereign immunity for adjudications
under the statutes of any state but Oregon.

6 See Ariz.Code Ann. 88 75-114—75-122 (1939); Cal.Stat. 1633-39 (88 2525-2774) (1943); Nev.Comp.Laws §§ 7905—
7923 (1929).

7 See Mont.Code Ann. §8 89-848—89-855 (1947); N.M.Stat.Ann. 8§88 77-406—77—-407 (1941); Utah Code Ann. 8§ 100—
4-3—100-4-15 (1943); Wash.Rev.Code §8 7364—7377 (1932).

8 The United States also implies that Congress intended that the Western states would amend their statutory adjudication
statutes in order to fall within the confines of the narrow interpretation of the statute advocated by the United States.
However, there is no indication that Congress believed there to be a problem with the way the Western states were
then conducting mass water rights adjudications. To the contrary, the discussions proceeded upon the assumption that
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13

14

the problem was the United States' refusal to participate in the proceedings already existing. See S.Rep. No. 755, 82d
Cong., 1st Sess. 5-6 (1951).

It appears that in 1952, the doctrine of prior appropriation was applied to percolating groundwater in ldaho, Kansas,
Nevada, Oklahoma, and Utah, while riparian doctrines were applied to groundwater in Arizona, California, Colorado,
Montana, Nebraska, New Mexico, North Dakota, Oregon, South Dakota, Texas, Washington, and Wyoming. 2 Hutchins,
supra at 634-53.

The ODOJ argued against the existence of certain hunting and fishing rights under the 1864 Treaty in Kimball v. Callahan,
493 F.2d 564 (9th Cir.), cert. denied, 419 U.S. 1019, 95 S.Ct. 491, 42 L.Ed.2d 292 (1974), and again in Kimball v.
Callahan, 590 F.2d 768 (9th Cir.), cert. denied, 444 U.S. 826, 100 S.Ct. 49, 62 L.Ed.2d 33 (1979). In these cases, the
position of the Tribes was vindicated. The Tribe also cites Oregon Dept. of Fish & Wildlife v. Klamath Indian Tribe, 473
U.S. 753, 105 S.Ct. 3420, 87 L.Ed.2d 542 (1985), a case in which the Oregon Attorney General defended the state Fish
and Wildlife Department in a suit by the Tribes seeking an injunction against state interference with their right to hunt
and fish on lands ceded to the state in 1901. However, in that case, the Supreme Court held for the State, finding that
no such rights existed. Id. at 774, 105 S.Ct. at 3432.

The Tribe also argues that OWRD is likely to underestimate the Tribe's water rights because the State has a policy of
“oversubscribing” rivers. The OWRD is authorized to issue water rights certificates to new users even when it is not clear
that there will be any water left for the new users once the senior users' rights have been exercised. See Benz v. Water
Resources Commission, 94 Or.App. 73, 764 P.2d 594, 598-600 (1988). The Tribe argues that this creates an incentive
for the OWRD to minimize the water allocated to senior users in order to assure that water remains for the junior users
holding these contingent certificates. The Tribe does not show, however, that any substantial portion of the rivers in the
Klamath Basin adjudication are oversubscribed. Nor does it satisfactorily explain why OWRD would prefer the rights of
junior users over those of senior users, much less present any evidence that OWRD actually holds such a preference.
To the extent such an incentive may exist, the Tribe has not shown that the risk of bias is significant enough to raise
a constitutional question.

The Tribe's showing of even this fact is fairly weak. The Tribe's only evidence is the litigating position taken by the ODOJ
in a number of cases, all of which were adjudicated over a decade ago. By the Tribe's own admissions, many of the
lawyers participating in these cases are no longer active at ODOJ. Tribe's Brief at 26. Nor has the Tribe shown that any
of the attorneys or other ODOJ officials involved in these cases will be involved in whatever role the ODOJ will play in
the Klamath Basin adjudication.

Although the court had ruled against the Tribe on its sovereign immunity claims, the Association wished to assure itself
the benefit of any reversal of these claims upon appeal.

The United States opposed the motion insofar as it argued that the Association's members were entitled to any sovereign
immunity. The State opposed the motion in its entirety. The Tribe supported the claims of the Association.

End of Document © 2026 Thomson Reuters. No claim to original U.S.
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United States Department of the Interior

OFFICE OF THE SOLICITOR
Pacific Southwest Region
2800 Cottage Way
Room E-2753
Sacramento, California 95825-1890

JUL 25 1995

TO: Regional Director, Bureau of Reclamation,
Mid-Pacific Region

FROM: Regional Solicitor, Pacific Southwest Region

SUBJECT: Certain Legal Rights and Obligations Related
to the U.S. Bureau of Reclamation, Klamath
Project for Use in Preparation of the Klamath
Project Operations Plan (KPOP)

This memorandum describes the general rights to the waters in the
Klamath and Lost River drainages affected by the operation of the
U.S. Bureau of Reclamation’s (Reclamation) Klamath Irrigation
Project located within the Upper Klamath and Lost River Basins in
Oregon and California. In addition, the obligations of
Reclamation to the holders of these rights are discussed. The
rights that are treated in this memorandum include those of the
Klamath Project water users (those who hold contracts with the
United states to receive water from the project), the Upper
Klamath, Lower Klamath, Tule Lake, and Clear Lake National
Wildlife Refuges (NWR) managed by the U.S. Fish and Wildlife
Service (these refuges are located within the exterior boundaries
of the Klamath Project), and the Klamath, Yurok, and Hoopa Tribes
(they have treaty-based or federally reserved fishing and water

.rights that are or may be affected by project pperations). None

of the above water rights has been quantified.
Rights
at (o} Water Users

The Klamath Project water users obtain their supply of water for
irrigation purposes from the project facilities pursuant to
various contracts with Reclamation entered into pursuant to the
Reclamation Act of 1902, 32 Stat. 390, 43 U.S.C. §§ 371 et seq.,
as amended and supplemented. The contracts are between
Reclamation and a water district or Reclamation and an individual
water user. These contracts provide, in general, that the water
user is.to receive enough water to satisfy the beneficial use for

' The existence and nature of the Klamath Tribes’ reserved
water rights for hunting, fishing, and gathering were declared in
United States v. Adair, 723 F.2d 1394, 1412 (9th Cir.), cert.
denied, 467 U.S. 1252 (1984).
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the irrigaéion of a specified acreage. Certain of the contracts
specify the beneficial use amount on a per acre basis.

The underlying water rights for the project, upon which the water
supply stated in each of the contracts discussed above depends,
were obtained by Reclamation, in accordance with state law, in
1905, when Reclamation filed a notice of intent to appropriate
all of the available water in the Klamath River and Lost River
and their tributaries in Oregon. sSimilar filings were made for
the waters originating in california, within the Lost River and
Clear Lake drainages.” Subsequent to these filings, Reclamation
constructed project facilities through which water is delivered
to the project water users. The project’s 1905 water rights are
junior to the reserved water rights of the tribes but senior to
the reserved water rights of the refuges, as discussed below.

Federal law provides that Reclamation obtain water rights for its
projects and administer its projects pursuant to.state law
relating to the control, appropriation, use or distribution of
water used in irrigation, unless the state laws are inconsistent
with express or clearly implied congressional directives. 43
U.S5.C. § 383; California v. United States, 438 U.S. 645, 678
(1978) ; appeal on remand, 694 F.2d 117 (1982). The beneficial
ownership of a project water right is in. the water users who put
the water to beneficial use. Nevada v. United States, 463 U.S.
110 (1983). Under law of most western states a water right is
obtained through appropriation followed by application within a
reasonable time to beneficial use. Nehraska v. Wyoming, 325 U.S.
589 (1945); Ickes v. Fox, 300 U.S. 82 (1937). Oregon law (as
well as California law) is similar to the laws of most other
western states in that actual application of the water to the 3
land is required to perfect a water right for agricultural use.

2 Oregon statutes concerning the appropriation of water
before February 24, 1909, the effective date of the Oregon Water
Rights Act of 1909, provided that the extent of the appropriation
was determined by the actual capacity of the completed diversion
structure, assuming that the requirement to post a notice of
intent to appropriate together with application of water to
beneficial use within a reasonable time had occurred. See
Waters of the Tualatin River and its Tributaries, 366 P.2d 174
(Or. 1961). The laws for appropriation of water in California
that were in effect in 1905 were similar to those in Oregen.
Cal. Civil Code of 1872, §§ 1410-22 (Deering 1977). The
effective date of the California Water Commission Act, which

established california’s current appropriation scheme, is
December 19, 1914,

3 See ORS §§ 539.010 et seq.; State ex rel. v. Hibbard, 570
P.2d 1190, 1194 (Or. Ct. App. 1977); Alexander v. Central Oregon

Irrigation District, 528 P.2d 582 (Or. Ct. App. 1974), and cal.
2
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Oregon also recognizes that water for irrigation purposes is
appurtenant to the land for which it is appropriated and applied,
but is pot inseparable from the land. utes

, 286 P. 563 (Or. 1930); see alsa ed st

s o., 697 P.2d 851, 858 (9th Cir.), cert.

denied, 464 U.S. 863 (1983). Federal law concerning Reclamation
projects also provides that the use of water acquired under the
Act "shall be appurtenant to the land irrigated, and beneficial
use shall be the basis, measure, and the limit of the right." 43
U.S.C. § 372. Beneficial use is determined in accordance with
state law to the extent not inconsistent with congressional

.directives. See Alpine Land & Reservoir Co., 697 F.2d at 853-
854; see also California v, United States, 438 U.S. at 678.
Wildlife Refuges ' )

There are two National Wildlife Refuges that are particularly
dependent on project operations: Lower Klamath and Tule Lake
NWRs.? The Lower Klamath NWR consists of 51,713 ‘acres which
straddle the Oregon-California border. This NWR was created by

. Executive Order No. 924 (Aug. 8, 1908) "as a preserve and -

breeding ground for native birds."® The boundaries of the Lower
Klamath NWR were altered by Executive Order No. 2200 (May 14,
1915). The Tule Lake NWR is a 39,990 acre marsh area located in
northern California just south of the Oregon border. Tule Lake
was created by Executive Order No. 4975 (Oct. 4, 1928) also "as a
refuge and breeding ground for birds."

Each refuge has a federal reserved water right to the amount of
water, unappropriated at the time of creation of the refuge,
necessary to fulfill the primary purposes of the refuge. See
United States v. New Mexico, 438 U.S. €96 (1978). The priority
date for the reserved water right of each refuge is the date of
the executive order creating that refuge. See Cappaert v, United

Water Code § 1240; Joerger v. Pacific Gas & Elec. Co., 276 P.
1017 (Cal. 1929); Madera JIrr. Dist. v. Al) Persons, 306 P.2d 886

(Cal. 1957).

4 There are two other National Wildlife Refuges within the
exterior boundaries of the project ‘that are also dependent on
project operations. The Upper Klamath NWR was created in 1928
and is located at the northern portion of Upper Klamath Lake. It
encompasses 14,965 acres of marsh and open water. The Clear Lake
NWR was created. in 1911 and encompasses 20,000 acres of water
surface and upland area within the Clear Lake drainage in the

* Lost River BRasin.

5 The interrelation of the Klémath Project irrigation uses
and the NWR purposes are further delineated in the Kuchel Act, 16
U.8.C. §§ 695k-695r. g
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States, 426 U.S. 128, 138 (1976). In addition, certain lands
within the Lower Klamath and Tule Lake refuges that are irrigated
have a priority date of 1905 based on the Klamath Project water
rights. Finally, the refuges receive significant quantities of
return flows and other project waters which, although initially
used for irrigation purposes, are beneficially reused for refuge
purposes.

Klamath Indian Tribes

The Klamath Indian Tribes have treaty-based rights. The exercise
of certain of these rights are affected by project operations.
The Tribes’ primary interest is in the operation of Upper Klamath
Lake because it serves as habitat for fish protected by their
treaty rights, including two endangered species of fish, the Lost
River and shortnose suckers. These fish are a traditional food
source for the Tribes. Changing water elevation in the lake and
recurring water quality problems impact the suckers.

A treaty entered into in 1864 reserves to the Klamath Tribes
fishing, hunting, and gathering rights on lands that were
formerly part of the original Klamath Indian Reservation in
Oregon.” The reservation abutted Upper Klamath Lake and included
several of its tributaries, notably the Williamson River. Treaty
Between the United States of America and the Klamath and Modoc
Tribes and Yahooskin Band of Snake Indians, Oct. 14, 1864, 16
Stat. 107. The treaty reserves to the Tribes a federal Indian
reserved water right to support their hunting, fishing, and
gathering rights.” United States v. Adair, 723 F.2d 1394 (9th
Cir.), cert. denied, 444 U.S. 1252 (1984). The Tribes’ water

S In 1954, the Klamath Indian Reservation in Oregon was
terminated pursuant to the Klamath Termination Act. Act of
Aug. 13, 1854, c. 732, § 1, 68 Stat. 718 (codified at 25 U.s.C.
§§ 564-564x). Under this Act, reservation lands were disposed to
private parties, individual Indians, the Forest Service and the
Fish and Wildlife Service, but the Tribes’ hunting, fishing, and
gathering rights, and supporting water rights, were left intact.
United States v. Adair, 723 F.2d 1354, 1412 (9th cir.), cert.
denied, 467 U.S. 1252 (1984); Kimball v. cCallahan, 590 F.2d 768,
775 (9th cCir.), cert. denied, 444 U:S. 826 (1979) ; Kimball v.
Callahan, 493 F.2d 564, 568-69 (9th Cir.), cert. denied, 419 U.s.
1019 (1974). The Klamath Tribes were later restored as a
federally recognized tribe under the Klamath Restoration Act of &
1%86. Pub. L., No. 99-398, 100 Stat. 849. '

7 The Tribes’ water right is not dependent on state law, but
rather is controlled by federal law. However, in an adjudication
of water rights pursuant to the McCarran Amendment, 43 U.S.C.

§ 666, this federal right would be subject to quantification by a
state court. Adair, 723 F.2d at 1411 n.19.

4
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Tribes’ water right inc¢ludes "the right to prevent other
appropriators from depleting the streams[’] waters below a
protected level in any area where the non-consumptive right
applies." pdair, 723 F.2d at 1411; accord Joint Board of Control

¥. United States, 832 F.2d 1127, 1131-32 (9th Cir. 1987), gert,
denied, 486 U.S. 1007 (1988); Kittit ec strict

h'{ ey T ation Di trict, 763 F.2d 1032, 1033 (9th
Cir. 1985), cert. denied, 474 U.S. 1032 (1985).

The Tribes’ water right includes the right to certain conditions
of water quality and flow to support all life stages of fish.

See United States v. Anderson, 591 F.Supp. 1, 5-6 (E.D. Wash.
1982), aff’d in part & rev’d in part on other grounds, 736 F.2d
1358 (9th Cir. 1984); see also United States v, Gila Valley
Irzrigation Dist., 804 F.Supp. 1, 7 (D. Ariz. 1992), aff’d in part
& vacated in part, 31 F.3d 1428 (9th Cir. 1994), on remand Globe
Equity No. 59, Phase IV, slip op. (April 14, 1995). The Tribes’
water right attaches to bodies of water located within the
original boundaries of the Klamath Indian Reservation. The
Tribes’ fishing right also supports a water right in off-
reservation areas to the extent necessary to support a tribal
fishery within the original reservation.” cf. Arizona v.
California, 373 U.S. 546, 595 n.97, 600, decree entered, 376 U.S.
340, 344 (1964) (awarding reserved water right in off-reservation
river). The standard to be applied in determining the quantity
of water secured by this right has not been determined as of the
date of this memorandum. The Tribes’ water right is aboriginal
in origin and thus has a priority date of time immemorial.

~ Adair, 723 F.2d at 1415.

Hoo! ]

The Yurok and Hoopa Valley Tribes have federal Indian reserved
fishing rights to take anadromous fish within their reservations
in california. Memorandum from the Solicitor te the Secretary,
Fishing Rights of the Yurok and Hoopa Valley Tribes, M-36979
(Oct. 4, 1993) (Sol. Op.). These rights were secured to the

. Yurok and Hoopa Indians by a series of nineteenth century

executive orders and confirmed to the Yurok and Hoopa Tribes by

- P

8 n the pending Snake River Basin Adjudication in Idaho,
the United States has made claims for off-reservation instream
flow water rights derived from Indian fishing rights to
anadromous fish. The quantity of flow claimed is that amount
required to provide adequate flows to maintain fisheries habitat
in the stream reach on a monthly basis.

5 .
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the }933 Hoopa-Yurck Settlement Act (HYSA), 25 U.S.C. § 1300i et
sedq. ’ ’

In 1855, the President, by Executive Proclamation, established
the Klamath Reservation in california. I C. Kappler, Indian
Affairs: Taws and Treaties 816-817 (1904). The Hoopa Valley
Reservation was formally set aside for Indian purposes by
executive order in 1876, and the reservation was extended by
another executive order in 1891 to encompass the Klamath
Reservation and the connecting strip of land in between.' Id.
at 815; see People v. McCovey, 685 P.2d 687, 689 (Cal. 1984); see
also Donnelly v. United States, 228 U.S. 243, 253-259 (1912);
Blake v. Arnett, 663 F.2d 906, 911 (9th Cir. 1981); Esler v. Gill
Net Number One, 54 Cal. Rptr. 568, 571-72 (1966). The HYSA
partitioned the extended reservation into the present Hoopa
Valley and Yurok Reservations and declared the assets of each
reservation held in trust by the United States for the benefit of
the respective Tribes. 25 U.S.C. § 1300i-1(b).

The Yurok and Hoopa Valley Tribes’ fishing rights entitle them to
take fish for ceremonial, subsistence, and commercial purposes.
United States v. Eberhardt, 789 F.2d 1353, 1359 (9th Cir. 1986).
Their fishing rights "include the right to harvest quantities of
fish on their reservations sufficient to support a moderate
standard of living." Sol. Op. at 3.

The executive orders setting aside what are now the Yurok and
Hoopa Valley Reservations also reserved rights to an instream
flow of water sufficient to protect the Tribes’ rights to take
fish within their reservations. See Colville Confederated Tribes
V. Walton, 647 F.2d 42, 48 (9th cir.), cert. denied, 454 U.S.
1092 (1981); Anderson, 591 F.Supp. at 5-6. . As with the Klamath
Tribes, the Yurok and.Hoopa Tribes’ water rights include the
right. to prevent other appropriators from depleting the streams’
waters.below a protected level:. See Joint Board of ontrol, 832
F.2d at 1131-32; Adair, 723 F.2d at 1411; see also Kittitas
Reclamation District, 763 F.2d at 1033. The Tribes’ rights
include the right to certain conditions of water quality and flow

? For the purpose of determining the existence of reserved
water rights, there is no consequence to the fact that the
Tribes’ rights are derived from executive orders rather than
treaties. Arizona v. california, 373 U.S. at 598.

% The executive order establishing the Klamath Indian
Reservation was issued pursuant to the Act of March 3, 1853, 10
Stat. 238, authorizing the President "to make . . . reservations
in the State of california for Indian purposes."

" These executive orders were issued pursuant to the Act of
April 8, 1864, 13 Stat. 39. :

0Nn34+1
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to support all life stages of fish. See Anderson, 591 F.Supp. at
5-6; see also Gila Valley Trrigation District, 804 F.Supp. at 7.
The-Tribes’-fishing right-also-supports-a water right in off-
reservation areas to the extent necessary to support the Tribes’
on-reservation-fisheries. Cf. Arizona v. California, 373 U.S. at
595 n.97, 600 (awarding reserved water right in off-reservation
river). The exact standard to determine the amount of water
secured by these rights has not been determined as of the date of
this memorandum. The priority date of the Yurok and Hoopa water
rights are at least as early as 1891, and may be earlier,

Obligations

Klamath Project Water Users

Reclamation has an obligation to deliver water to the project
water users in accordance with the project water rights and the
contracts between Reclamation and the water user (which may be
through a water district) subject to the availability of water.
-Reclamation must protect the rights of the users of project
water, see Filing of Claims for Water Rights in General Streanm
Adjudications, M-36966, 97 I.D. 21 (July 6, 19%89), and-cannot.
“ignore—<i T the-obligations-that necessarily devolve upon it
from-having-mere-titleto-water rights for the [project],—when
the-beneficial-ownership-of these water rights resides
elsewhere." Nevada v. United States, 463 U.S. at 127. Water
would not be available, for example, due to drought, a need to
forego diversions to satisfy prior existing rights, or compliance
with other federal laws such as the Endangered Species Act.

Water lawfully stored in the project’s reservoirs can be used for
domestic and irrigation purposes to the extent the water is
applied to beneficial use within the project. <Reeclamation-cannot
store-or-divert-water for project purposes-that is needed to
satisfy prior existing rights.

Refuges

Reclamation has an obligation to ensure that the refuges receive
adequate water to fulfill their federal reserved water rights
(i.e., the amount of water necessary to fulfill the primary
purposes of the refuges) when in priority and when water is
available. In addition,.Reclamation can continue to provide
available project water for beneficial reuse by the refuges to
the extent of past and current usage and consistent with project
purposes. j

The Ruchel Act (see footnote 5) requires that the refuge lands be
used primarily for waterfowl purposes but with full consideration
given to optimum agricultural use so far as agricultural use is
consistent with the refuge purposes. 16 U.S.C. § 6951. TIn
addition, the pattern of agricultural leasing existing in 1964 is
to be continued on specified lands within the refuges as

7
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consistent with proper waterfowl management. Id. § 695n. Thus,
it is possible that certain irrigated lands within the refuge
boundaries would not be cultivated in the usual manner if that
would be inconsistent with the purposes of the refuges. If such
change in cultivation resulted in less water being used for
irrigation within the project, then more water may be available
for the refuges, pursuant to a change in the water right or
otherwise, subject to prior existing rights and water
availability.

The Tribes

The United States has a trust responsibility to protect tribal
trust resources. This trust responsibility is one held by all
federal agencies. Pyramid Lake Paiute Tribe v. Department of the
Navy, 898 F.2d 1410, 1420 (9th Cir. 1990). In general, the trust
responsibility requires the United States to protect tribal
fishing and water rights, which are held in trust for the benefit

of the tribes. See Mitchell v. United States, 463 U.S. 206, 224=-
226 (1982); Fort Mojave Indian Tribe v. United States, 23 Cl. Ct.
417, 425-426 (1991); Joint Board of Control of the Flathead

Mission and Jocko Irr. Dist. v. United States, 862 F.2d 195

(1988).

Reclamation is obligated to ensure that project operations not
interfere with the Tribes’ senior water rights. This is dictated
by the doctrine of prior appropriation as well as Reclamation’s
trust responsibility to protect tribal trust resources.

With respect to the Tribes’ fishing rights, Reclamation must,
pursuant to its trust responsibility and consistent with its
other legal obligations, prevent activities under its control
that would adversely affect those rights, even though those
activities take place off-reservation. See Parravano v. Babbitt,
861 F.Supp. 914, 924 (N.D. Cal. 1994), appeal pending. Thus,
Reclamation must use any operational discretion it may have to
ensure that those rights are not diminished. In doing so,
Reclamation, in formulating any operating plan, must minimize
unnecessary waste and take such other steps within its legal and
contractual authority as are necessary to protect tribal rights.
amid Lake ute Tribe of Indians v. Morton, 354 F.Supp. 252,
255-256 (1973). In relation to a d@ifferent Reclamation project,
a court directed Reclamation, in formulating an operating plan,
to provide, among other things, an effective means to measure
water use, to end delivery of water to unentitled lands, and to

assure compliance with such measures by project water users. Id.
at 258. ' '
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da ad Speci ct

The Endangered Species Act. (ESA), 16 U.S.C. §§ 1531 et seq.,
requires Reclamation to review its programs and utilize them in
furtherance of the purposes of the ESA. 16 U.S.C. §°1536(a)(1).
Reclamation has an obligation not to engage in any action that is
likely to jeopardize the continued existence of a listed species.
In addition, Reclamation must consult with the U.S. Fish and
Wildlife Service (FWS) or the National Marine Fisheries Sexrvice
(NMFS) (with respect to anadromous species) to insure that any
action is not likely to jeopardize the continued existence of a
listed species or result in the destruction or adyerse
modification of critical habitat of such species. I4.

§ 1536(a)(2). If as a result of such consultation, FWS or NMFS,
as appropriate, finds that the action will result in the
incidental taking of a listed species but is not likely to

-jeopardize the continued existence of the species, or that there

is a reasonable and prudent alternative to the proposed action
that will avoid such jeopardy, then FWS or NMFS will set forth
the impact. of such incidental taking, the reasonable and prudent
measures necessary to minimize such impact, and the terms and
conditions that Reclamation must comply with to implement such
measures. JId. § 1536(b) (4).

Two species of sucker fish that occupy Upper Klamath Lake and its
tributaries (as well as other water bodies within and adjacent to
the project) have been listed as endangered under the ESA and
Reclamation has consulted with the FWS with respect to the
effects of project operations on these species. The FWS issued a
Biological Opinion in 1992 (Long Term Biological Opinion) that
set certain mandatory lake level elevations for Upper Klamath
Lake necessary to avoid jeopardizing the species.

The coastal steelhead has been proposed for listing by NMFS. 60
Fed. Reg. 14253 (March 16, 1995). Reclamation has, through the
conferencing provisions of the ESA, Id. § 1536(a) (4) , determine
that the 1995 operations of the Klamath Project will not :
jeopardize the continued existenﬁp of the steelheéad. NMFS has
concurred in this determination.

COQCL‘IISLOQ

None of the rights discﬁésed above are quantified (except see
footnote 1). Even so, Reclamation is not free to disregard these

® critical habitat has not been designated for the Lost
River and shortnose suckers. ;

Ba petition to list the chinook salmon has been received
by NMFS. 60 Fed. Reg. 30263 (June 8, 1995). NMFS has proposed
to list the coho salmon. Fed. Reg. ( July . 1995).

9
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rights, and its discretion to determine the necess means t
E?oiecttand fulfill eagh of these rights is limitegfy °

eclamation must exercise its statutory and contractual authorit
to the fullest extent to protect the tribal fisheries and trigaly
water rights. Reclamation must also, consistent with its
statutory, contractual and trust obligations, fulfill the rights
of the project water users and the refuges. _

10

00345

Exhibit 4, Page 10 of 10



STIPDX-007392

b162 Coun Suces N!
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THEODORE R. KULONGOSKI
ATTORNEY OANERAL

WAR: (503) 378-3801
~ TDD: (503) 378.593F
Telephone: (SO3) 375~440%

THOMAS A. BALMER
DEPUTY ATTORNEY GENLRAL

DEPARTMENT OF JUSTICE
GENERAL COUNSEL DIVISION

March 18, 1996

Martha Pagel, Director
Water Resources Department
158 12th Street NE

Salem, OR 97310

Re: Klamath Adjudication
DOJ File No. 650-002-G0037-86-0010

Dear Ms. Pagel:

You have asked for a description of the types of claims likely to be assened by the
federal government in the Xlamarth Basin adjudicadon, and an analysis of water management
authority in the basin peading the completion of the adjudication. The questions follow the
Ninth Circuit Court of Appeals decision in US v. Oregon 44 F.3d 758 (6th Cir. 1994), cert
denied sub nom Tribe v. State of Oregon, __ US __, 116 SCr 378, 133 L Ed 2d 302
(October 30, 1995). The case affirmed Oregon’s authority, under the McCarran _
Amendment, to adjudicate federal and tribal water rights claims, and cleared the path for the
adjudication to begin.V

The adjudication will rasolve three general categonies of claims in the Basin: the
claims of private users holding individual water dghis; the claims of Klamath Project
trrigaton districzs holding rights developed under the authority of the federal Reclamarion
Act and Oregon law; and the claims of federal agencies and trbes, holding fedaral reserved
water rights,” The Depaniment has already received claims from private users in the Basin,
The claiming period for this category of claims closed February 1, 1991. The Department
may now open the claiming period for Klamath Project and federal reserved claims, All

¥ The Ninth Circult case dld not resolve the claims of the
XKlamath Allottees Association, which asserted that individual
tribal allottees were not reguired te pay filing fees. We
believe the adjudication could continue even while those claims
are being resolved, since the allottees’ challenge to the state’s
underly:ing jurisdiction was conclusively resolved by the court’s
¢pinion.
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claims must be filed before the "open inspection period” (pursuant to ORS 539.090) since all
claims must be available for inspection by all other parties to the proceeding at one time.
Afler the open inspection period, the opportunity for contests, and the preparadon of the
Director’s determination, the matter will he referred to the Klamath County Circuit Court for

entry of the final decree.

Regardless of the legal basig of the ¢laims, the state will adjudicate all claims under
Qregon’s adjudication law {(ORS chapter 539). The adjudication will establish the relative
priority dates as well as the nature and scope (c.g., allowed rate, duty, use, place of use and
point of diversion) of all claims. QOnce adjudicated, the state will then regulate water use as
batwesn the nights. Pacific Live Swck Comparny v. Lewis, 241 US 44Q, 36 SCt 637, 60 LE4
2d 1084 (1916). The state has authority under the McCarran Amendment (43 USC § 666}
and US v. Oregon 1o adjudicate these claims regardiess of their legal basis (i.e., state or
federal law) and to issue water right cemificates as evidence of those rights.

I, CILASSES OF CLAIMS
A. ivate Water Rishts

,The unadjudicated rights of private appropriators arc derived from state law,
primarily the common law of prior appropriaton based ot the use of water initated prior w0
February 24, 1909.% (Technically, Klamath Project water nghts might be viewed as private
water rights, held by non-federal eatities, bux thes: ¢laims are discussed separately, below.)
In addition, private individuals occupying propersy that was formesly Klamath Indian
Reservation or federal forest land may be entided to claim “Walton™ rights for those lands.
Tney have acquired a quasi-federal reserved righs with the acquisiton of the land to which
the federal reserved right was appucienant. See Colville Confederared Tribes v. Walton 647
F2d 42, 50-51 (9th Cir 1981).

Y Post-1909 water rights are acguired after an application
a water right has been evzluated under public interest
ndards, a permit granted, the use developed (“perfected"}, and
ertificate issued. Persons holding these rights have the
contest the claims of others whose rights are being adijudicated.
Eowaver, these post-1909 water right holders need not participate
in the adjudication %o re-establish or protect their rights.
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th Proi ieh

Water nghts associated with the irfigation of the Klamath Project are based upon the
federal Reclamation Act of 1902 (32 Stat 388) and a 1905 Orsgon swatute (1905 Or Laws ch
228) intended to assist the federa{ govemnment in developing irrigation projects. The 1905
Oregon satute authornized the federal government to Ge up unapprepriated water of a river
sysiem for future iTigation projects by filing a Notice with the state identifying its intention
to develop a particular project. The United States’ Notice with respect o the Klamath
Project specified that:

The United States intands to use the above described warters [of the
Xlamath River Basin] in the operation of works for the utilization of water in
the State of Oregon under the provisions of the act of Congress approved June
17, 1502 (32 Stat. 388) known as the Reclamaton Act. (Notice sigoed by
T.H. Humpherys, Engineer of the U.S. Reclamation Service, dated May 17,
1505.) '

The water was "deemed approprnated” undet Oregon law when the United States
made is filing., In Re Warers of the Umauilla River 88 Cr 376, 385 (1918). The Reclamation
Act, apthorized the Secretary of the Interior to "locate and construct . . . irzigation works
for the sworage, diversion, and davelopment of waters®. 32 Stat. 388 § 2. The rights
developed under the Reclamation Act and the 1905 Notice must, therefore, be used for the
purpase specified in the Act and the Notice, that is, only for irrigation. A memo prepared
by David Nawi, regional solicitor for the Depaniment of Intesior dated July 25, 1595 (Nawi
memo), recognizes that whatever claims the Bureau will assert in the adjudication will be
based on this authonty,

- Apparently, a dispute has emerged about who will actually own these rights. The
Burcay may claim ownesship of the water right under the Reclzmation Act and its 1905
Notice. However, the United States Supreme Court has consisiently held that water rights
developed under a federal Reclamation Act project, (such as the Klamath Project) do not
beloog to the Bureau. "Appropriatdon was made not for the use of the govemment, but,
under the Reclamation Act, for the use of the land owners; and by the tarms of the law and
of the contract . . . the waler rights became the propeny of the wad owners, wiolly distinct
from the property nght of the government in the irrigaton works.” Nevada v. United States,
463 US 110, 125, 103 SCt 2906, 2816, 77 LEd 2d 509 (1983) (quoting Nebraska v.
Wyoming, 325 US 589, €5 SCt 1332, 89 LEd 2d 1815 (1943)). See also Jckes v. Fox, 300
US 82,57 SCt 412, 81 LEd 2d 412 (1937). The Burezu might hold the storage nghts
associaled with the Klamath Project, since the Bureau may own the land covered by
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the reservoirs. However, 2 final determination of the ownership question will require further
factual determination.

More likely, these water rights are heid by the irrigation diswicts or perhaps by
individual dismict members. Whether the right is owned by the dismict or its members is
based upon the contractual arrangement berween the districts and its members. See In Re
Wazers of Willow Creek 119 Or 155 (1925).

ed Righ

The class of claims which gave rise to the US v Oregon law suit is that associated
with federal agencies under Winvers v, Undted States, 207 US S04, 28 SCt 207, 52 LEQ 2d
340 (1908), Wimers announced what has become known as the reserved rights doctrine,
Under the reserved rights doctine, when land is set aside from the public domain, enough of
the then existing unappropriated water is reserved to satisfy the primary purpose(s) of the
reservation, Unired States v, New Mexico, 438 US 696, 98 SCt 3012, 57 LEd 2d 1052
(1978); Cappaert v. United Stores, 426 US 128, 96 SCt 2062, 48 LEd 24 323 (1576). The
docaine creates water rights impiiedly, rather than expressly, and is an excepton to
Congress’ explicit deference o swte water laws in other areas, United States v. New
Mexico, 438 US at 715, See also Sen Carlos Apache Tribe v. Arizonz, 668 F2d 1093 (Bth
Cir 1982) and Colville Federared Tribes v. Walion, 647 F2d 42 (Sth Cir 1981).

For the Klamath Tribes, the reserved right purposes have besn idendfied in US v
Adair, 723 F.2d 1354, 1409 (9th Cir, 1983): "[T]he right to hunt, fish and gather * * *
[and] convert{ing] the Indians w an agricultural way of {ife * * * qualify as primary purposes
of the 1864 meaty,” The reserved rights of other federal reservatons, {nadonal forests and '
wildlife refuges and the Crater Lake National Park, for example) will similarly be established
for, and at the level necessary to accomplish their primary purpose(s), but "no more”.
Cappaern at 141,

The purpose of the foregoing discussion 15 not to pre-judge any of the claims. All
clazmants will be expected to eswblish the legal and factual basis for their claims. This
descripdon is intended to merely give 2 glimpse of the nature and complexiry of the claims
likely 10 be asserted by the various claimanis. Once the rights have been adjudicated, the
state will regulate berween users based on priority daw, regardless of how the right was
created.
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IL_WATER MANAGEMENT PENDING COMPLETION OF THE ADIUDICATION

While the law is relatively clear with respect to waler management after the
adjudication is completed, recent assertdons by the federal government have raised questions
about how water must be used while the adjudication is in progress. Historically, the Burcau
has managed the Klamath Project by divertng live flow from the Klamath River and water
stored in the Upper Klamath Lake for irrigation in the Project, consistent with the Notice the
Unijted Stales filed in 1505. The Burcau has operaied the swrage projects consistent with
irrigation use. Now the Bureau is asserdng an obligation 10 change its management of the
storage projécts to benefit downstream fishery and tribal interests, rather than irrigation uses.

A, _State Reeujstion

While the state has the authority under the McCarran Amendment 10 both adjudicate
and then administer, i.e., regulate between, water nghts, it is less clear how water must be
managed pending completion of the adjudication. Cregon has taken the position that it
regulates neither in favodr of nor against unadjudicated water rights. Accord Regkowsis v,
Deparmmens of Ecology, 858 P2d 232 (Wash. 1993); South Delta Wazer Agency v. U.S.,
Depe. of Inz, 767 F 2d 531 (1985) (quantification of federal water rights must occur before
autharity (0 administer those rights conferred under McCarran Amendment).”

B. Fede aufation

Because the state will not regulate unadjudicated nights, the federzl government
conceivably could, The basis of the proposed Klamath Project Operadons Plan (KPQOP),
discussed below, is that the federal government asserts it has the authority 0 regulate water
uses in the Basin, at least among the federal claimants, peading compledon of the
adjudication. I conclude that there is no such federal authoriry for three reasoans, set forth
below.

here 1 ezl regul thority or system.  The Nawi memo does not
identify any authority which authorizes the Bureau, or any federal agency, to regulate water
uses under Lhe prior appropriation dectnne. While the western siates hzve developed
elaborate sysiems to easure the legal diswibution of water among compeung clalrnants, thers
is no parallvl federal system. The purpose of the McCarran Amendment was to require

¥ 0f course, we presume that all users exercise their rights
within their legal limits, even though the state will not shut
cff unadjudicated rights (nor shut off any cuher user to satisfy

the claim ¢f an unadjudicated right).
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federal and tribal participation in the smtes water rights systems rather than 1o create a
duplicative federal system.

2, The nights have not heen determined, Undl the completion of the Klamath Basin

Adjudicaton, none of the federal, Klamath Project or private claims have been quantified.

In South Delta Waiter Agency, the. United Statss asserted and successfully established the rule
of law that no regulation of federal rights may occur until those rights have been adjudicated
pursuant to the McCamran Amendment. The rule is based on the legal truism that regulation
in favor of a water right nececssarily requires a determination of what that right is.  Aay
atrempt o regulate unquantified rights creares both practcal and legal problems. For
example, since the California Tribes’ claims are unquantified, there is no way o calculate the
amount of water 1o which the tribes would be entitled. The Nawi memo concedes that there
is not yet even a standard by which the tribal reserved rights can be quandfied.”

Distribution of water to the wildlife refuges is also problematic. First, T understand
that some Jand acguired for use as the wildlife refuges was acquired from the siates-of
Oregon and California.  As a technical matter, only land "set aside from the public domain”
may acquire a reserved right, not formerly state or privately owned land. Second, if the
United States does not agree with the 1550 Oregon AG opinion cited in footnotz 6, at the
time the refuges were crzated, all water in the basin was “desmed appropriated” by the
Klamath Project, and nc unappropriatec water could be reserved for the refuges or any other
use.

Third, the Nawi memo assumes that the refuges are entitled (o rerum flows from
project wates, or perhaps that the refuges can use water divered ior project use
interchangeadbly for refuge or irmigation uses. Under the Oregon law govering the imigaton
nghts, the rewrn flows of water diverted for irmigation purposes, but sdll within the district's
boundaries, are stll under the conmol and subject to appropriadon by the districts for the
underlying (that is, irrigation) purposes. Jones v. Warmsprings Irrigarion Disirie, 162 Or
186, 91 P.2d 542 (1939); Cleaver v. Judd, 238 Or 266, 393 P.2d 193 (1964).

“ Even if the adjudication had been completed, undar Adair,
a trimbal reserved instrean flow cliaim is only for the amecunt ol
water to support the tribal fishery as “currently exercised,“
723 F2d at 1414, not as it mayv have been at the time the
reservation was created. Thus, I cdo not believe that the tribal
claim could be used as the basis to Yrestore" a fishery te what
it may have been in the early parz of the century. The fishing
rights cf the California tribes as currently exexcized
necgssarily cantict reguire a chancc in the way the Klamath
Project znd other unacdjudicated rights have historically been
used, .
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While rerum flows may be subject 1o appropriation by others, for example the
refuges, those claims will atways be inferior to the claims of the original appropriator. An
appropriator who has acquired a right to return flows is at the mercy of the original
appropoator, who may decide {or be ordered by the state) not to divert water at a rate that
creates returmn flows. (The presence of return flows may be an indication that more water is
being divertad than is necessary to sadsfy the underlying beneficial use, and may therefore
constitute “waste.”)

3. Not all rights are subiest to federa) regylation, To be fair and effective, any

system of regulation between rights in a prior appropration system must necessarily include
all holders of water rights. The prior appropriation sysiem of water law requires that in
times of shorage, the senjor-most user (the user with the oldest, or most senior, priorty
date) may place a “call® on the water source. Then, the junior-most users, in reverse order
of prority date, must cease to use any water unul all senior users are completely sadsfied,
To work, every user must be subject to the system. The Bureau identifies po way that it can
shut off junior users who are not under direct federat control, to safisfy the calls of senior
appropriators. Only the state has the authority and the regulatory system o establish relatve

prionry dates and enforce the priority system.

_There are a number of rights junior to the Klarnath Project rights, both in California
and Oregon. For example, I undersand that the Ceatral Valley Project (CVP) in California
diverts from the Trinity River (a tributary to the lower Klamath River) an amount of water
equal to the flow of the upper Klamath River, The CVP was authorized under the provisions
of the Emergency Relief Appropriation Act of 1935, ch. 48, § 4, 49 Stat. 115, and
reanthorized pursuant to the Rivers and Harbors Act of August 26, 1937, ch. 832, 50 Stat.

44, 350, Consequently, the CVP prority date is significandy junior to Klamath Project
water rights. Presumably, there are other non-federal users in California and Oregen whose
priority daias are junior w (and thus would be required t provide water 1b senior users
before) the Klamath Projece, California and Oregon will regulate users of the Klamath Rivers
based on prioricy date, not on the location of the sate line, once the rights are established by
court decres, ORS 540.045(3).

. Byreau Reallocation of Klamath Project Water

A related and troubling issue has arisen because the Bureau is taking the position that
"1t must exsrcise its statutory and contracrual authority to the fullest extent to protect the
tribal fisheries and mibal water righs.” Nawi Memo at 10, Implementing this advice, 2
draft of the Klamath Project Operauans Plan (KPQOP) purpors to authorize the Bureau (at
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least pending completion of the adjudication) o reallocate water from itrigation uses to other,
unquantified and unadjudicated uses for the proteciion of fish and satisiaction of California
tribal claims.

I do net dispute that the California tribes may have reserved water nights for fisheries
and other purposes. However, the Nawi memo does not identfy either how the amount of
water the tribes are entitled to could be determined, or why a tnibal “call” on the rver could
orly be satsfied from Klamath Project water rather than by standard application of the prior
appropriation system by regulating the junior-most users first.

Tne KPOP aims to protect the downswream anadromous fish which have been
proposed for listing undes the federal Endangered Species Act (ESA), Undl a listing is
made, acdon under the ESA seems premature, Also, while the Nawl memo argues the
Bureau is required to exercise its statutory authority to preserve endangered fish, it does not
identify the source of that authority. The ESA does not confer additional authority on the
Bureau to protect the fish; rather, it requires the Bureau (and every federal ageacy) o
exercise the authority it already possesses in a cerain way. I am unawars of any
independent grant of stamtory authoriry to the Bureaw which would allow the transfer of
water from the Klamath Project to protect endangered fisk. The Burzau exercised its
statutory authority when it filed for all unappropriated water necessary to develop the
Klamath Project pursuant to state smrute and the 1902 Reclamaton Act. It has identdfied no
independent authority to reallocate water legally ovligated o that orginal purpose.

The United States Supreme Court specifically rejected a United States’ contention that
it had the 2uthority to unilaterally reallocate state-law based water rights acquired under the
Reclamation Act to endangered fish protection or tribal treary purposes. In Nevada v. Unired
Stazes, 463 US 110, 103 S Ct 2906, 77 L Ed 24 505 (1983) the United States sought to
reallocate water from irrigators within a fedes . project for the benefit of endangered fish and
& tribal fishery. The Court rejecizd the United States’ posidon:

We conclude that the Government 18 completely mistaken if it believes that the
waler rights coafirmed to it by the Orx ditch decres in 1944 for use n
irrigating lands within the Newlands Reclamation Project were like so many
bushels of wheat, to be bartered, sold, or shifted about a3 the Government
might ses fit,

Neveda v. United Stazes, 463 US at 1126, 103 SCr at 2516,
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The Klamath Project watar rights have not been adjudicated, but [ see nothing in the
ratonale of Mevada which would justify a view that the United States could reallocate water
nghws acquirad under the Reclamation Act pending completion of a stats adjudication,
Rather, the court rejected inherent United States’ authority to ignore the limitadons of the
water rights it heid, stressing the disruptdon that would otherwise result:®

We are bound 1o say that the Government’s position, if accepted, would do away with
half a century of decided case law reladng to the Reclamation Act of 1502 and water
rights in the public domain of the West.

ld., 463 US at 121, 103 SCt at 2914,

Thus, while I recognize the United States’ obligatons to both Indian Tribes and
endangered species, T do not ses how a general governmental obligation can be coaverted to
specific Bureau authority io realiocate water stored under a right acquired for irrigation in
the Klamath Project to either of these other uses, absent specific federal authorization for the
new usc and compliance with state law.

Several cases analyzing Bureau efforss to satisfy endangered fishery prowection and
ribal trust responsibilities from Bureau projects illustrare this analysis. In Carson-Truckee
Waier Conservancy District v. Clark, 741 F2d 257 (1683), the Ninth Circuit held that the
Bureau could operate the Stampede Reservoir (located in California) for the purpose of
maintaining endangered fish in the Pyramid Lake (located in Nevada) and w0 satsfy its trust
obligatons o the Pyramid Lake tribe. Eowever, those uses were allowed because the
reservoir had been specifically authorized for the purpose of prowecting fish and wildlife and
the Bureau water was legally stored in the raservoir under a permit {rom the state of
California for those purpasas. No state water rights {from either state) had been acquired to
use the water for irrigation, municipal or industrial purposes, although the authorizing act

* The Bursau may be akle to reach the same result by
“trans{erring" the water right from irrigation use to fishery
purposes. The state allowed the use of water stered for
irrigatiecn purposes in McKay recservoir (under the authority of
the Reclamation Act and the 1905 Oregon law) to be transferred to
fishery and tribal purposes upon compliance with state transfer
law. The Bureau in tha% case had separate anthority under the
federal Umatilla Basin Preoject Act to allow the use of the
Umatilla Project fer non-irrigation uses. A transfer can occur
only after the right is decreed, however. ORS 540.505(4).
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¢
would have allowed water rights for those purposes. The Court held the Bureau could not be
forced to provide water to uses (municipal and industrial) for which neither it nor the
districts held a right.

Here, however, the Klamath Project has acquired vested rights under swte law for all
unappropriated water as of 1905 riecessary to satisfy the Klamath Project beneficial usss, ¢
While that right will be quantified in the adjudication, the Nawi memo recognizes that the
Klamath Project’s claim for both the storage of water in the Klamath Lake and for diversion
of live flow into the Klamath Project system is pursuant fo irrigation rights developed under
the Reclamation Act and state law.

O°Neill v, United States, 50 F.3d 677 (Sth Cir 1995) further illustrates this point. In
O’Neill the court noted that Congress amended the Central Valley Project Act by means of
the Central Valley Project Improvement Act (CVPIA), Pub.L. No, 102-575, 106 Stat. 4706
ef seq., to require the Burcau to satisfy fishery needs. The CVPIA created the specific
starutory authority necessary to allow the Bureau to provide water for endangered fish, By
conmasi, in the Klamath Project gituation, the Nawi memo does not identify, nor am I aware
of, any corresponding federal law to authorize these new uses of water stored in the Klamath
Lake to which the Klamath Project irrigation districts are entitied,

“The KPQOP must be based on Icgél authority (even if unadjudicated at present) which
the Bureau presently has. I am unaware, and the Nawi memo does not identify, what
authority that might be.

¥ Technically, the United States accuired absclutely all

unappropriated water of the Basin by its £iling in 1%03, so long
as i1t was developed for irrigation purposes pursuant to the
Reclamation Act and the 1905 Oregon statute. That reservation
has not ever been techanically relinquished, but I assume that the
United States does not intend to disagree with the 1950 Oregon
Ttorney Generzl Opinion, 25 Op Atty Gen 62, that detarmined that
water which was not developed by at least 1950 was available for
apprepriation by others. Should the United States take the
pesition sthat it still had all water unapprcpriated as of 1905
tied up under its 1905 filing for purposes of continuing the
development of irrigation in the Klamath project, there would be
ne water available to reserve £or purposes of the wildlife
refuges, developed after 1205, ncr for any other post-1505
federal reserved or cther water right.
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CONCLUSION

Water rights for the Klamath Projac: were acquired for irrigaden purposes. No swmie
or federal authorty has reallocated this irrigation right 0 other uses. The sgecific nature and
scope of Klamath Project, federal reserved and prvates water rights will be determined in the
Flamath Basin Adjudication. '

In mesting with officials from the Swzle of California, we have also identified o
number of other issues relating to overlapping or ambiguous jurisdiction betwesn the two

~ siates. Those questions will be the subject of separate advice.
Sincerely, /
Stephen E.A. Sanders

Assistant Attorney General
Narural Resources Secdon

SEAS:seas/sea:0218.1et
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United States Department of the Interior

OFFICE OF THE SOLICITOR
Pacific Southwest Region
2800 Cottage Way
Raoom W-2215
Sacramento, California 95825-1890

M 9wl
Menmorandum

To: Regional Director, Region 1, U.S. Fish and wildlife

Service, Portland, OR

Regional Director, U.S. Bureau of Reclamation,-
Mid-Pacific Region, sacranento, CA

Area Director, Portland Area otfz.ce, Bureau of Indian
Affairs, Portland, OR

Area Director, Sacramento Area Office, Bureau of Indian
Affairs, Sacramento, CA

From: " Regional Solicitor W"A‘ um'\.
Pacif:lc Southwest Reqiono

Regional Solicitor
Pacific Northwest R

Subject: Oregon Assistant Attorney General's March 18, 1996,

Letter Regarding Klamath Basin Water Rights Adjudication
r » and Management of the Klamath Project

As requestéd, we have reviewed the March 18, 1996, letter from
" Stephen Sanders, Assistant Attorney General, Natural- - Resources
Section, to Martha Pagel, Director, Oregon Water Resources
Department (OWRD) (March 18 letter). The March 18 letter responds
to a request of the Director of the OWRD for "a description of the
types of claims likely to be asserted by the federal government in
the Klamath Basin adjudication, and an analysis of water management
authority in the basin pending the completion of the adjudication.®
We are responding Joz.ntly because the March 18 letter addresses
issues of concern to agencies within the responsibility of both the

Pacific Southwest and the Pacific Northwest Regions of - the
solicitor’s Office. . ,

The issues raised in the March 18 letter arise in the context of
actions by the Secretary of the Interior (Secretary), acting
through the Bureau of Reclamation (Reclamation), to manage and
operate the Klamath Project (Project) and particularly to develop
a Project operations plan. In so doing, Reclamation and other
Federal agencies with responsibility related to water and wildlife
resources, including Indian trust resources, in the Klamath Basin
(Fish and Wildlife Service, Bureau of Indian Affairs, and National
Marine Fisheries Service) are engaged in a process of consultation
with and consideration of the interests of diverse groups,
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including agricultural water users, Indian tribes, and wildlife
interests, regarding Project operations and the development of a
plan intended to govern operations pending completion of the
Klamath Basin adjudication presently being conducted by the State
of Oregon.! :

The March 18 letter raises issues regarding the authority of the
Secretary to manage the Klamath Project pending completion of the
adjudication, as well as issues regarding the United States’ water
rights, including tribal water rights.the United States holds in
trust, in the Klamath Basin. The March 18 letter is in wide
circulation and may be read as calling into question the legal
basis of various federal actions to manage the Project, including
the development of an operations plan. Our conclusions regarding
a number of the issues differ from those contained in the March 18
letter. PFor these reasons, we think it important to set out in
general terms our views on the major issues for our client agencies
and interested parties. »

This memorandum reaffirms long-standing positions of the United
States regarding management of water projects for irrigation,
wildlife protection, and Indian rights, and builds on the July 25,
1995, memorandum from the Regional Solicitor, Pacific Southwest
Region, to the Regional Director, Bureau of Reclamation, Mid-
Pacific Region (July 25 memorandum).? This memorandum does not
attempt to provide a complete legal analysis of all the issues
raised by the March 18 letter. Further legal analysis will be
pres'enged, as needed, in connection with the adjudication or
othervwise. '

. ! Upon completion of the adjudication and. pursuant to section
8 of the Reclamation Act of 1902, the Project will he operated in
accordance with the outcome of the adjudication, as well as with
other applicable requirements, and the operations plan will be
revised as appropriate. As discussed throughout this memorandum,
many of the issues raised in the March 18 letter arise as a result
of Reclanation’s need to meet its obligations and responsibilities
in operating the Project, the absence of a completed adjudication
of the Klamath Basin, and the lack of any other action by the State
of Oregon to administer junior water rights in relation to senior
unadjudicated water rights in the Basin.

"# The March 18 letter contains several references to the July
25 memorandum, which describes the general rights to the waters of
the Klamath and Lost River drainages affected by the operation of
the Klamath  Prdject and the obligations of the Bureau of
Reclamation to the holders of these rights. We adhere to the
conclusions set forth in the July 25 memorandum. This memorandum
addresses additional issues not raised in the July 25 memorandum.

2
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I. Management of the Klamath Project.

The March 18 letter states that the United States, through
development of an operations plan by Reclamation, is asserting that
it has the authority to regulate water uses in the Klamath Basin
where no such authority exists. March 18 letter, pages 5-7. The
United States is not, however, seeking in the operations plan to
preempt or supplant the State’s role in adjudicating and
administering water wuses; rather, it is carrying out the
resgonsibilit:.es federal law places on it in managing the Klamath
Project.? _ .

'An operations plan is being developed .through an open process,

including consultation with affected government and other interests
and@ an opportunity for public comment, to arrive at an informed
decision regarding Reclamation’s operation of the Project pending
completion of the adjudication. Reclamation is using this process
to review Project operations to assure that they are consistent
with all of Reclamation’s responsibilities 'and obligations
concerning senior water rights, tribal trust resources, Project
water users’ contractual rights, the Endangered Species Act (ESA)
and other requirements mandated by law and within the authority of
the Secretary.*

The March 18 letter states that it is unclear how water must be
managed pending completion of the adjudication and declares that
the state will not regulate or administer unadjudicated water -
rights or water uses. March 18 letter, page 5. The March 18
letter also asserts that the federal government lacks authority to
manage any water uses in the basin, even those involving water

3 The March 18 letter refers to the project operations plan as

the Klamath Project Operations Plan or YKPOP." KPOP is no longer

the label applied to the operations plan now being developed which
will address project management pending completion of the Klamath
Basin adjudication being conducted by the State of Oregon. Our
analysis of the underlying authorities is applicable to whatever
operations plan is ultimately adopted..

¢ The March 18 letter bases its analysis and conclusions on
the proposition that the 1905 water rights filing by the United
States for development of the Klamath Project is limited to
irrigation uses. ("The rights developed under the Reclamation Act
and the 1905. Notice must, therefore, be used for the purpose
specified in the Act and the Notice, that is, only for irrigation.®
March 18 letter, page 3.) This memorandum focuses on the issue of
authority raised in the March 18 letter. The nature of the Project
water rights will be addressed at the appropriate time in the
pending adjudication.
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. rights and uses subject to federal law. For the reasons set out
below, we have a different view.

‘The Secretary, through Reclamation, must manage and operate
reclamation projects developed pursuant to the Reclamation Act of
1902 (43 U.S.C. § 372 et seg., Act of June 17, 1902, 32 Stat. 388)
and its amendments and supplements. Specifically, section 10 of
the Reclamation Act, 43 U.S.C. § 373, expressly directs the
Secretary "to perform any and all acts and to make such rules and
regulations as may be necessary and proper" to carry out the
reclamation laws. See United : : & Reservoix
Co., 887 F.24 207, 212 (9th C:lr. 1989) Districts and water users
within the project must comply with such actions taken pursuant to
section 10 and pursuant. to contracts hetween Reclamation and the
districts and water users. Jd,;- amid JIake P :
Hodel, 878 F.2d 1215 (9th Cir. 1989), ea son

me__@_u_mmsu
eta epartme £ _Interior, 742 F.24 527 (9th

cir. 1984), w, 472 U.S. 1007 (1985). The operations
plan process and resulting plan are clearly authorized by section
10 of the Reclamation Act of 1502. See July 25 memorandum for
further discussion.’-

The faderal courts have not hesitated to order the Secretary to
fulfill his tribal trust obligations and to comply with the ESA in
operating reclamation projects. Saee a e Pajut

Morton, 353 F.Supp. 252, 255-56 (D.D.C. 1973). The Secretary,
through Reclamation, must operate reclamation projects consistent
with vested, fairly implied lenior Indian water rights. Kittitas
s 763

F.53 1032, 1033 (9th Clr.), cert, denisd, 474 U.S. 1032 (1985)
(district court did not abuse its discretion in ordering

Reclamation to make water available to protect unquantified,
unadjudicated treaty—reserved fisheries related water rights);
u on, supra (Secretary of the
Interior "was obliged to fomulate a closely developed regulation
that would preserve water for the Tribe . . . [and] to assert his
statutory and contractual authority to the fullest extent possible
to accomplish the. resulti Id, at 256). gg. _go;!,_gt g gm og
. : a i J . n .

United States, 832 F.2d 1127 (Sth Cir. 1987), , a8¢

5 See also Israel v, Morton, 549 F.2d 128, 132~33 (9th Cir.
1977) (water obtained from a federal reclamation project is not
there for the taking by the landowner, but for the giving by the
United States, and terms upon which water can be put to use, and
manner in which rights to use can be acquired, are only for the
United States to fix, and if such rights are subject to becoming
vested beyond the power of the United States to take without

compensation, such vesting can only occur on terms fixed by the
United states).
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U.S. 1007 (1988) (prior to allocating water from a federal
irrigation project among project water users, the Department had to
adequately protect the tribe’s senior instream flow water rights).

e also Parravano v. Babbitt, 861 F.Supp. 914 (N.D. Cal. 1994),
aff’d, 70 F.3d 539 (9th Cir. 1995), cert. denied, 116 S. Ct. 2546
(1996) (Secretary of Commerce properly considered the tribe’s
federally reserved fishing rights in issuing emergency regulations
reducing harvest limits of Klamath River salmon):

Moreover, a specific statutory directive is not needed for
Reclamation to manage irrigation deliveries to protect senior
tribal water rights. Although the Klamath Tribes’ water rights
have not yet been quantified in an adjudication, the existence of
the Klamath Tribes’ rights to the water needed to protect their
treaty-reserved hunting and fishing rights (with a priority date of
time immemorial) and for agricultural uses has been confirmed by
the Ninth Circuit Court of Appeals. United States v. Adair, 723
F.2d 1394 (9th Cir. 1983), cert. denied, 467 U.S. 1252 (1984). The
Yurck and Hoopa Valley Tribes in California hold unadjudicated
water rights which vested at the latest in 1891 and perhaps as

early as 1855. See, e.qg., United States v. Adair, supra; Arizona
v. California, 373 U.S. 546, 600 (1963); United States v. Winans,

198 U.S. 371 (1905). Cf. Solicitor’s Opinion, M-36979, Fishing
Rights of the Yurok and Hoopa Valley Tribes (Oct. 4, 1993).%

While the March 18 letter asserts that "[o]nly the state has the
authority and the regulatory system to establish relative priority
dates and enforce the priority system," March 18 letter, page 7,
both federal and state courts have jurisdiction in appropriate
cases to establish and enforce the priority system. See, e.g.,
Cappaert wv. United States, 426 U.S. 126 (1976) and Winters w.
United States, 207 U.S. 564 (1908). In addition, nothing in the
McCarran Amendment, 43 U.S.C. § 666, prohibits the United States
from managing and operating its reclamation projects. The priority
water rights system is one of the bases upon which reclamation
projects are operated. While Reclamation does not. adjudicate-water
rights, the absence of a completed adjudication and Reclamation’s
legal -obligation to -manage-the -project. in accordance with-law
regquire that Reclamation use its best -efforts to operate the.
project-consistent with existing water rights.

¢ Although tacitly. recognizing the fisheries reserved water
rights of the Klamath Tribes and the Yurok and Hoopa Valley Tribes,
the March 18 letter questions without answering the extent of the
Klamath tribal right, and implies that the Yurck and Hoopa Valley
Tribes’ rights are "paper" rights with no enforceability. March 18
letter, pages 6-7, fn. 4. As discussed above, and in the July 25
memorandum, pages 4-5, in our view the tribes’ rights are senior
and enforceable against junior uses, and adjustments may be
required in how the Klamath Project is operated to be consistent
with the tribes’ rights.

00332

Exhibit 6, Page 5 of 11



STIPDX-007353

v

The March 18 letter further asserts that regulation in favor of
senior tribal, federal, and project water rights may not occur

until those rights have been adjudicated and cites South Pelta
Water Agency V. U.S. Department of the Interior, 767 F.2d 531 (9th

Cir. 1985), as supporting the proposition. HMarch 18 letter, pages
5-6. However, that case does not address the issue. The Ninth
Circuit merely held that, contrary to the State of cCalifornia’s
argunent, suit cannot be brought pursuant to the McCarran Amendment
against the United States for the administration of water rights
without a prior general stream adjudication having determined those
rights.

The State of Oregon has declined to administer junior rights to
protect senior tribal, project, and other federal rights on the
grounds that such rights are unknown until the adjudication is
conmplete. However, in the absence of a completed adjudication or
other determination of the senior water rights, the project must be
operated based on the best available information. For example, the
Project irrigation water rights can be reasonably estimated.
Similarly, although the tribal instream flow and lake rights are
complex, they also may be reasonably estimated; and even though
unadjudicated, they are vested, senior rights, and Reclamation must
operate the projeot consistent w:.th those rights. Joint. Board of
Contxo : Mission d Jocko i

n Districts v,
_m!,;gg,_s_t_ﬂ:gg_, g_m;g, at 1131-32. ("The prior:.ty date of time
immemorial obviously predates all competing rights® and to ignore -
this would violate "the fundamental principles of the appropriative
system of water rights.")

The March 18 letter also states that users junior to the Klamath
Project should provide water to senior rights holders before the
Project does so. March 18 letter, page 7. We agree that to do so
best comports with the priority system of water rights
administration. But the March 18 letter does not address the
situation, as in this case, where the State is not protecting
senior water rights. Moreover, the March 18 letter offers no
avenue or mechanism for effecting calls on junior users. It adopts
a hands-off position even though the State is in a better position
to deal with junior nonfederal water users.” In such a situation,
the Secretary must exercise what authority he has in managing the
Pr:ject fo protect senior water r:ights and meet requiremente of
federal law.

7 The March 18 letter sets forth at page 5 Oregon’s position

that it "neither regulates in favor of nor against unadjudicated
water rights.®" The letter fails, however, to discuss whether the
State has authority to regulate junior water rights in relation to
senior unadjudicated rights prior to completion of the
adjudication, and if so, whether the state should exercise that
authority in the Klamath Basin. This has contributed to the demand
for Reclamation to prepare an operations plan.

6
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We disagree with the assertions in the March 18 lettar regarding
the water rights for the national wildlife refuges.?! March 18
letter, pages S-6. Among others, bases for the refuge water rights
include .state-based rights perfected by applying project water or
return flows to beneficial use, and federal reserved rights to the
water unappropriated at the time of the refuges’ creation and
needed to carry out the refuges’ purposes. See Arizona v.
california, supza, at 598.

In sum, the operations plan is not an attempt to regulate water
"uses in the Klamath Basin. Rather, it reflects Reclamation’s
effort to exercise its authority to manage the project consistent
with all of its obligations, including senior Indian water rights,
contractual obligations and ESA requirements. See Pyramid Lake
v. Morton, supra; United States v. Alpine Tand and
B..s._mr_ir_c._e exvoir Co., supra.’ :

II. The Project Operations Plan is not a "Reallocation" of Klamath
Project water .

The March 18 letter states that obligations to Indian tribes and
listed species do not provide authority to "realloccate" water

"% although the distinction may not be at issue here, we also
disagree with the view expressed at page 6 of the March 18 letter
that "[as] a technical matter, only /land set aside from the public
domain’ may acquire a reserved right" and not land acquired by the
United States. See Memorandum, Department of Justice, Office of
Legal Counsel, June 16, 1982, at pages 77-78. In that opinion, the
issue of reserved rights for acquired lands was directly addressed:

Much of the language used by the Court to describe the scope
of the reservation doctrine, in fact, is broad enough to cover
all lands set aside for a particular federal purpose, .
regardless of the prior ownership of the land. . . . [Z]n
{United States v. New Mexico], the Court did not suggest that
the reserved rights doctrine applies only to lands that may be
formally reserved from the public domain; it recognized rather
that the doctrine applies to any land that has been set aside
as a national forest (which could be' reserved or acquired
lands). See 438 U.S. at 698-99,

Xd. at 78.

® Por the Newlands Project, discussed in United States v.
Alpine Iand and Reservolr Co., supra, the initial project operation
‘criteria and procedures (OCAP) were issued prior to a final
adjudication of water rights in the Newlands Project, while the
final OCAP were adopted after, the final decree was affirmed. The
Alpine decision upheld the final OCAP.

7
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absent specific federal authority for the new use and compliance
with state law. March 18 letter, page 9; see also pages 3, 5, 8,
10, 11.  Once again, we believe the March 18 letter
mischaracterizes the nature of the issue. The lack of a completed
water rights adjudication does not legitimize uses of water that
would not otherwise be authorized. Reclamation’s-actions-.are
intended to result in management and operation of the Klamath
Project-in-a manner-which is. consistent with-and carries out-all
its_ legal obligations--and.responsibilities.... .Operation—of the
project-to reflect-Reclamation’s-obligations-is- not-a reallocation
of water. - :

The March 18 letter cites several cases to support the proposition
that Project water stored under a water right "acquired for
irrigation® cannot be used to meet the United States’ obligations
to Indian tribes and under the ESA. March 18 letter, pages 9-10.
In our view, the cases cited either do not apply to the situation
at hand or do not support the proposition that the United States
may ignore Indian water rights or its obligations under the ESA.

In Nevada v, United States, 463 U.S5. 110 (1983), the Supreme Court
simply held that the United States could not ignore the limits of
decreed federal reserved or other water rights where all the water
rights, including the Indian rights, had already been fully
adjudicated. Nevada does not address the issue of whether project
operations must be consistent with existing senior water rights or
the ESA where none of the water rights have been fully adjudicated.

Carson- cke ter Conservancy District v. Clark, 741 F.24 257
(9th Cir. 1984), cert. denied, 470 U.S. 1083 (1985), the court
found that the Secretary’s decision to operate Stampede Dam solely
for the purpose of conserving an endangered species of fish was not
arbitrary. Although the court explicitly found that it need not
address tribal water rights to reach its decision, the court stated
that any asserted obligation of the Secretary to enter into
contracts for the sale of project water for municipal and
industrial purposes pursuant to the project’s authorizing
legislation should be considered only when his superseding
obligations to the Tribe and under the ESA have been fulfilled.
(This case concerned the same Reclamation project that was the
subject of Nevada v. 'United States. However, the water rights
connected with Stampede Dam are not adjudicated.)

Likewise, in O’'Neill wv. United States, 50 F.3d 677 (9th Cir.),
cert. denied, U.S. 116 S. Ct. 672 (1995), the court held that the
United states was not liable for not furnishing the full
contractual amount of water to water users when that amount could
not be delivered consistent with the requirements of the ESA and
the Central Valley Project Improvement Act, Pub. L. No. 102-575.

The court found that the provisions in the contract which precluded
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federal liability for water shortage were broad enough to include
the "mandates of valid legislation."¢

Reclamation is mandated by the ESA to avoid jeopardizing the
continued existence of listed species and to conserve listed
species.! In - addition, individual water users and water
districts, as well as Reclamation, are subject to the prohibition
in section 9 of the ESA on taking listed species. See, e.9..

ate 2 -Co) Trrigatic ict, 788 F.Supp. 1126

LA 8.

Sy =iz g 10N JILEST,
(E.Do Cal- 1992).

As a final matter, the March 18 letter seems to assume that once
the Klamath Basin adjudication is completed and the State begins
administering the water rights, the Secretary will no longer need
to manage the Project. See, e.q., March 18 letter, pages 2, 4-5.
The cases make clear, however, that the Secretary’s authority and
responsibilities under federal law to manage the Project will
continue, concurrent with the requirement to operate the Project
consistent with adjudicated water rights. See Pyramid Yake Paiute
Tribes y. Morton, supra and United Stat ne

r

a
es supra, cases which involved previously adjudicated
project water rights.

III. The Klamath Basin Adjudication

The March 18 letter addresses the three general categories of
claims the author believes will be resolved in the Klamath Basin
-adjudication. We do not propose to address these issues now. The
United States will make appropriate arguments and set forth in full
the. federal position regarding these issues in the course of the
adjudication. We do, however, make the observations set out below
with respect to certain points raised in the March 18 letter
concerning the adjudication.®

0 gimilar shortage provisions are found in Klamath Project
contracts.

1 Reclamation is also obligated to confer with the Fish and
Wildlife Service or the National Marine Fisheries Service on any
action which is likely to jeopardize the continued existence of any
species proposed to be 1listed, and is authorized to take
conservation measures to-minimize impacts on the proposed species.

ESA, section 7(a)(4), 16 U.S.C. § 1536(a) (4), and section 5(a), 16
U.85.C. § 1534(a). '

2  The March 18 letter was written by an Assistant Attorney
General of the State of Oregon who we understand will advise the
decision maker in the administrative phase of the adjudication. -
Several aspects of his letter raise a concern that he appears to
have taken positions on issues to be determined in the adjudication
before the parties have had opportunity to brief and litigate them.
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‘'The March 18 letter states that Klamath Project water rights

mlikely . . . are held by the irrigation districts or perhaps by
individual district members®. rather than by the United States.
March 18 letter, page 4. It is well established, however, that the
United States through the Bureau of Reclamation holds the legal
title to the water rights for 1t::he pzx;je:ts 49]17553(%2”, M%n;ltﬂ
l_gtés supra; Ide != g!li;ﬂ §E§ as, - H

B ! Hum -- . el ock Ligh Power Co., 97 F.2d 38 (9th"
Cir. 1938), w 305 U.5. 636 (1938). United States v,
Tillevy, 124 F.2d 850 (8th cir. 1942); see _also Solicitor’s Opinion,
M-36966, 97 I.D. 21, Filings of Claims for Water Rights in General
Strean Adjudications (July 6, 1989); Solicitor’s Opinion, M-36967,
97 I.D. 32, Authority to Provide Water to Stillwater Wildlife
Management Area (July 10, 1989). In 1905, the United States,
through the Secretary of the Interior, pursuant to the Reclamation
Act of 1902 and Oregon law, initiated the appropriation of the
amount of water necessary to develop the Klamath Project.

The United States Supreme Court has long held that individual water
users who have entered into contracts with the United States to
receive project water, hold a beneficial interest in that portion
of the project water right actually put to beneficial use. Nevada

, Supra; Nebraska v. Wyoming, 325 U.S. 589 (1945);
;cg,e_s v. Fox, 300 U.S. 82 (1937). Unlike the United States and

individual water users, in the typical case irrigation districts
hold neither a legal nor beneficial interest in the water right.
They have no property interest in the water, nor have they in their
own right diverted the water to storage. :

Secret Inte Bupra. Moreover, the
distr:.cts have not put the water to henefic:l.al use and thus do not
hold an interest in the water right.

In light of the foregoing, Reclamation is the proper entity to file.
claims on and hold the water rights for the Klamath Project, 97
I.D. 21, recognizing the beneficial interest of individual water
users entitled to use project water for beneficial uses, provided
that the use comports with the terms of applicable Reclamation
contracts and state and federal law.

Although the Harch 18 letter does not discuss the subject, there
are federally owned lands within the project boundaries that
receive project water. The United States is the proper party to
file for those water rights in this situation, where the United

States holds both the legal and beneficial interests in the lands
and the water.

Finally, the United States has control of the project return flows
within the boundaries of the project, has the right to use the
return flows, and has the right to continue such use. Ide v,
United States, supra. contrary to assertions in the March. 18
letter, the United States Supreme Court did mot hold in Ide that
use of recaptured water had to be the original use; the Court

10
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merely held that the recaptured water had to be beneficially used.
Thus, we do not believe that XIde or subsequent cases preclude the
United States from using return flows for uses other than
irrigation and domestic purposes.

Similarly, ) ) ct, 91 P. 2d 542
(Or. 1939), is not applicable to circunstances where water remains
within the project boundaries and control of the appropriator; that
case concerned return flow deemed to be abandoned because there had
been no indication of an attempt to recapture. Finally, the Oregon
Supreme Court in Cleaver v. Judd, 393 P.2d 193 (Or. 1964),
recognized that under Oregon law an appropriator is justified in
recapturing waste, seepage, and occasional surface water runoff.

IV. CONCLUSION

Pending completion of the adjudication, Reclamation is authorized
and obligated to manage and operate the Klamath Project consistent
with all of Reclamation’s responsibilities and obligations
concerning senior water rights, tribal trust resources, Project
water users’ contractual 'rights, the Endangered Species Act and
other requirements mandated by law and within the authority of the
Secretary. These obligations may be clarified or otherwise affected
by the pending adjudication; however, Reclamation will continue to
have authority to manage and operate the Project consistent with
its obligations after completion of the adjudication.

11
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Klamath Project
1997 Annual Operations Plan

Introduction This is the 1997 Annual Operations Plan (1997 Plan) for the Bureau of
Reclamation’s Klamath Project, which is located within the Upper Klamath River Basin,
Oregon and California. The 1997 Plan describes operations under three potential
hydrologic conditions: at current forecast, wetter than forecast, drier than forecast.

Each year, Reclamation issues a Klamath Project annual operations plan. During the
last two years, Reclamation has received additional information that has aided
development of plans to guide Project operation prior to completion of the Oregon water
rights adjudication.

Guiding Authorities The Bureau of Reclamation operates the Klamath Project
pursuant to the authority of the Reclamation Act of 1902, as amended and
supplemented. In so doing, it must meet trust obligations to the Klamath Basin Tribes,
assure that its operations are not likely to jeopardize the continued existence of species
listed under the Endangered Species Act (ESA), fulfill its contractual obligations to
water users within the Project, and act in a manner consistent with obligations under the
Migratory Bird Treaty Act and other federal laws that govern the protection of wildlife
areas in the Basin.

Guiding Principles and Objectives Certain legal rights and obligations relating to the
operations of the Klamath Project were described in a July 25, 1995, memorandum
from the Regional Solicitor, Pacific Southwest region, and form the legal framework for
the development and implementation of the 1997 Plan. In addition, the Pacific
Northwest and Pacific Southwest Regional Solicitors prepared a memorandum
(January 9, 1997) which further addressed legal principles applicable to Klamath
Project Operations. The guiding principles and objectives include:

Meeting the Requirements of the Endangered Species Act The Lost River and
shortnose suckers, and bald eagles are listed under the ESA. The National Marine
Fisheries Service is expected to make a listing decision on Coho salmon and has
proposed steelhead in the Klamath River for listing. Reclamation will manage water
supplies to improve habitat, and provide for the rearing and migration of fish.
Additionally, to meet ESA conservation obligations, Reclamation is participating in
significant habitat and basin restoration efforts, and conducting, funding, and
participating in extensive research efforts to better understand the condition anc
needs of the species.
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Federal Trust Responsibility to Federally Recognized Tribes Within the Klamath
River Basin The trust responsibility to the Klamath Basin Tribes is shared by all
federal agencies with activities in the Klamath Basin. Fishery and other resources
in the Klamath River, Upper Klamath Lake, and nearby lakes and streams are
important tribal trust resources to the Klamath Basin Tribes. Reclamation’s 1997
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Plan provides flow regimes and lake levels for tribal trust resources.

Providing Deliveries of Project Water Reclamation has contractual obligations to
Project water users to provide water primarily for domestic and irrigation uses. The
contracts for the majority of the Project area define this obligation as the amount of
water necessary to meet the reasonable beneficial use of water for irrigation.
Approximately 220,000 acres of agricultural lands are served by the Klamath
Project. Objectives for water management include the efficient delivery and use of
water in the growing of agricultural products.

Conserving Wetland and Wildlife Values Water is provided to meet the needs of
several National Wildlife Refuges (NWR) within the Upper Klamath River Basin
managed by the Fish and Wildlife Service and the states under various Acts,
including the Migratory Bird Treaty Act, to provide suitable habitat for migratory
birds and bald eagles.

Water Operations Planning Process A long range planning process for Klamath
Project operations has begun and will extend into the future. Reclamation has
prepared this 1997 Plan to serve as a planning aid for interested parties.

The State of Oregon is proceeding to adjudicate the water rights of the Klamath Basin.
To facilitate coordination with the adjudication, Reclamation currently envisions a three-
staged approach to the long range planning process for the project:

1. This 1997 Plan and a 1998 Annual Operations Plan will describe yearly
operations.

2. An interim operations plan will be developed and implemented as quickly as
possible to guide project operations through completion of the adjudication. The
Interim Plan will be a multi-year plan, and upon completion will supersede the
need for Annual Operations Plans.

3. Following the adjudication, the interim plan will be revised as necessary and
will be implemented as the long range plan.

Input Reclamation will continue to seek information from and consult with various
groups and individuals concerning the 1997 operations. These groups will include,
among others: tribal governments, water users, PacifiCorp, other Interior and Federal
agencies, local government agencies, state agencies, and the public.
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1997 Operations Reclamation has prepared a 1997 Klamath Project operations plan
for Upper Klamath Lake levels, Klamath River flows at Iron Gate Dam, and project
agricultural and refuge deliveries. Reclamation used the spreadsheet planning model
(KPOPSIM) which depicts water distribution among various uses. The model has been
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presented for preliminary review and comment, and will undergo further review and
refinement. The model is based on the last 35 years of hydrologic record, and uses
expected comparable preceding year types to predict outcomes. The Natural
Resources Conservation Service April 1 streamflow forecast was used to determine the
expected April through September inflow volume to Upper Klamath Lake.

Expected operations were derived by developing lake level and streamflow conditions,
as summarized on pages 4 and 5, and then determining supplies available for delivery
to agriculture and the NWR. Agriculture and refuge requirements are based on
estimates of beneficial use in comparison to years with similar early season
precipitation.

Operations Forecast Based on present hydrological forecasts, Project operations will
be as shown in the “50% Exceedance” columns of Table 1. Under this operation,
adequate water supplies for anticipated agricultural and NWR uses are expected to be
available.

Drier Than Forecast If drier than expected conditions result from uncontrolled
snowpack runoff conditions and/or drier and warmer than normal weather conditions,
Project operations would be as shown in the “70% Exceedance” columns of the table.
Under this operation, Reclamation will provide the minimum levels specified in the table.
At the 70% runoff volume, adequate agricultural and National Wildlife Refuge water
supplies are expected. When Reclamation anticipates drier than forecast conditions, it
will seek voluntary conservation measures and explore other conservation options, such
as using water stored in the Lost River basin.

Should conditions become drier than the 70% exceedance forecast, supply shortages
could be expected to occur for Refuges and Klamath Project water contractors.
Mitigative measures such as the use of acquired water, voluntary diversion reduction,
and/or use of Lost River supplies within the Lost River drainage may be employed to
reduce possible shortages. In this event, Reclamation will work cooperatively with other
agencies and stakeholders to help minimize the impacts of shortages and develop and
implement appropriate mitigative strategies.

Wetter Than Forecast In the event that weather conditions are significantly wetter

than normal, Froject operations will be as shown in the conditions wetter than “50%
Exceedance” column of the table . Under this operation, additional water for fish and

wildlife, and adequate water supplies for agriculture and NWR uses are expected to D& " P29e 3078

available.

Table 1--Klamath Project - 1997 Operations
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4

Klamath River Flows below Iron
Gate Dam (Average CFS)

Upper Klamath Lake Minimum Elevations

40f8

Date Drier Operatio | Wetter Date | Drier Operatio | Wetter Than
Than ns Than Than ns Forecast
Forecast | Forecast | Forecast Forecast | Forecast | (Conditions
(70% (50% (Conditions (70% (50% Wetter than
Exceedanc | Exceedanc | Wetter than Exceedanc | Exceedanc | 50%

e) e) Target 50% e) e) Exceedance)
Minimum Flows Exceedance)
Flows Target Flows

April 16- 1300 1300 1300

30

May 1- 1700 1900 2000

15

May 16- 1500 1800 2000 May 31 4142.6 4142.6 4142.6

31

June 1- 1300 1400 1500

15

June 16- 1100 1400 1500

30

July 1- 800 850 1000 July 15 | 4141.6 4141.6 4141.6

15

July 16- 800 850 1000

31

August 1000 1000 1000

Septem 1000 1000 1000 Sept. 4139.0 4139.0 4139.5

ber 30 Target Target for

for 4140.0
4139.5
October 1300 1300 1300
Exhibit 7, Page

Novemb 1300 1300 1300

er

Decemb 1300 1300 1300 Dec. 31 4140 4140 4140

er
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Basis for Klamath Project 1997 Operations The following basis is provided for
Klamath River flows and Upper Klamath Lake elevations for 1997 operations:

Kiamath River Flows

October 1 to April 30 (1300 cfs)--Provides flows for inmigration, spawning, egg
incubation, and juvenile rearing. Any reduction in flows below 1300 cfs is expected to
result in some decrease in various life history stage survivals.

May 1 to May 31 (2000 - 1500 cfs)--High flows during this month benefit juvenile

emigration, juvenile rearing, spring chinook, winter steelhead, summer steelhead, green
sturgeon, and lamprey inmigration and spawning.

Exhibit 7, Page 5 of 8
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June 1 to July 31 (1500-800 cfs)--These flows provide benefits to juvenile salmon
emigrating to the ocean and rearing habitat for several anadromous fish species.
Gradually ramping down from May peak flows is based on the pattern of the average
historic pre-project hydrograph. Juvenile emigration, juvenile rearing, adult sturgeon
inmigration and spawning, lamprey spawning, summer steelhead and spring chinook
inmigration and holding, and winter steelhead incubation are uses of the river during
this period.

August 1 to August 31 (1000 cfs)--Fiows are ramped up from summer minimums to
provide for inmigration and holding of fall chinook, spring chinook and summer
steelhead. These flows help protect juvenile fish rearing in the river. Sturgeon
spawning can occur.

September 1 to September 30 (1000 cfs)--Flows provide for inmigration and holding
of fall chinook, coho, spring chinook, and summer steelhead. Fall chinook, and green
sturgeon spawning can occur. Juvenile rearing occurs. Water temperatures normally
decreasing.

Upper Klamath Lake Levels

May 31 (4142.6)--Provide water depth for sucker spawning at shoreline springs. Most
springs used for spawning are fully inundated at this depth. This elevation inundates
much of the shoreline emergent vegetation which provides habitat for larval suckers.

July 15 ( 4141.6)--Provides connectivity with the shoreline emergent vegetation and
shoreline habitat used by juvenile suckers. Year class establishment occurred 5 of 6
years where this elevation was met or exceeded. Median elevation of 9 years where
shortnose and Lost River sucker year classes were established. Over 95% of full pool
adult sucker habitat available.

September 30 (4139.0)--Provides habitat greater than 3-feet deep for juvenile and
adult suckers. Provides some connectivity with most shoreline marsh around the lake.
Access to all freshwater inflow areas is provided. Target elevations provide improved
habitat conditions.

December 31 (4140.0)--Provides lake elevations to minimize the risk of low dissolvrnErX*hibit7 bae 6ot
oxygen levels and potential fish die-offs during ice-cover conditions. raeene
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1998 Operations Planning Reclamation will develop an initial plan for 1998 Klamath
Project operations no later than December 1, 1997. The 1997 Operations Plan
includes biological measures for fish and wildlife resources that are important tribal trust
resources. The 1997 Plan represents a positive step toward helping to restore fish and
wildlife species whose restoration is dependant upon improving habitat. Reclamation
expects the 1998 plan to continue this progress. Reclamation will work with other
Department of the Interior agencies, the States, and other parties to augment available
supplies of water by taking action to implement a comprehensive water supply initiative.
Reclamation and Department of the Interior will consider the contributions that could
come from this water supply initiative and the need for continued progress in
addressing habitat issues prior to making commitments that would affect water
management in 1998.

H:APUBLIC\Klamath Project Operation Plam\1997PLAN\FINAL97.0PS
September 20, 2016

Exhibit 7, Page 7 of 8
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HCATIONWater Resources Department WATER RESOURCES DEPT.
SALEM, OREGON

S ey State of Oregon

D OELABNTE AT

. &7 f; . STATEMENT AND PROOF OF CLAIM
. POAIHE USE OF SERFACE WATERS OF THE KLAMATH RIVER AND ITS TRIBUTARIES

FEDERAL OR INDIAN RESERVED WATER RIGHT

Claimant:  United States, Burcau of Indian Affairs, as Trustee on behalf of the K lamath Tribes

Mailing Address: 911 NE Ilth Avenue Portland OR 97232

Contact Person: Barbara Scott-Brier, Office of the Solicitor, Pacific Northwest Region, U.S. Dept. of the Interior, 300 N.E. Multnomah
Street, Suite 607, Portland, OR. 97232, 503-231-2139 (telefax 503-231-2166),

Service: All notices and service of contests or other matters regarding this water right shall also be made on the United States’
Attorney General's representalive, David Harder, U.S. Dept. of Justice, 999 18th Street, Suite 943 - North Tower, Denver,

CO. 80202 (telefax 303-312-7331)

Name of Federal Reservation;  The current Klamath Indian Reservation, the former Klamath Indian Reservation, and areas that are
necessary for the protection of and continued and future enjoyment of the Klamath Tribes' treaty protected

hunting, fishing and pathering rights.

THE UNITED STATES OF AMERICA CLAIMS A FEDERAL RESERVED WATER RIGHT AS DESCRIBED BELOW

1. Sources of Water:  Kilamath River (KL_1 )

Tributary to:  Pacific Ocean

‘2. Water is claimed for the following uses for the federal reservation:

The following table provides monthly instream water claims which are necessary Lo preserve and protect the Klamath Tribes' fishing rights. The
instream flow claims arc expressed in cfs for physical habitat for fish, developed using the IFIM pracess approved in OAR 690-28-027(2)(a).
These claims will provide conditions to ensure adequate migratory passage of anadromous salmonid fishes into and out of the Upper Klamath
River Basin. The claims are for the natural flow up o the designated monthly value.

Nature of Use From - To Designated monthly value (cfs)
Physical Habitat January 1-31 00
February 1-29 700
March 1-31 700
April 1-30 700
May 1-31 700
June 1-30 700
July 1-31 700
August 1-31 700
September [-30 700
October 1-31 700
November 1-30 700
December 1-31. 700

3. Total amount of water claimed: See [tem 2 abave.

3.1 Ouf-of-stream use(s); No out-of-stream uses are claimed.

3.2 In-stream use(s): See ltem 2 above.

PAGE

Mainm £71

Exhibit 8, Page 1 of 55
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4. Priority Date: Time Immemorial

October 14, 1864

5, Date of creation of the federal reservation:

6. Basis of right claimed: Indian Reserved Water Right, Aboriginal Water Right, Treaty of October 14, 1864,

7. Purpose(s) of Reservation: For the purposes encompassed by the Treaty of October 14, 1864, between the United States of
America and the Klamath and Moadoc Tribes and Yahooskin Band of Snake Indians, 16 Stat.

707.

8. Place of use:

Stream Name: Klamath River (KL_t )

From mile/feature: J_C_Boyle Reservoir
to mile/feature: OR/CA Border

9. Paint of diversion: No diversion is claimed.

10. County(ies) of place of use: Klamath

1. Other water rights claimed for this federal reservation: The BIA as Trustee on behalf of the Klamath Tribes is claiming
water rights in Klamath Marsh and its tributary streams, Klamath Lake and its tributary streams, and the Klamath River and its
tributary streams to support the Tribe's fishing, hunting and gathering rights. Other water right claims include, among others,
those for domestic, commercial, municipal and industrial uses; religious and cultural uses; and agricultural uses.

This is a claim for future use. The physical habitat claim has been developed using the Instream Flow
Incremental Methodology, which is recognized as an acceptable methodology under OAR 690-28-027(2)(a).
The species of fish and wildlife to be supported by this claim are provided in the Bureau of Indian Affairs

Appendix, Attachment G.

12. Remarks:

THIS FORM [3 AN ATTACHMENT TO A LETTER FORWARDING THE CLAIM OF THE UNITED STATES ON BEHALF OF THE U.S.
DPEPARTMENT OF THE INTERIOR, BUREAU OF INDIAN AFFAIRS, THE SIGNATURE AND AFFIRMATION OF SUCH LETTER
CONSTITUTES THE SIGNATURE OF THE AUTHORIZED AGENT REPRESENTING THE UNITED STATES OF AMERICA REQUIRED

FOR SUCH CLAIM.
ATTACH THE FOLLOWING EXHIBITS TO THIS CLAIM FORM:

Map of water use, including point(s) of diversion and place(s) of use: see attached maps

A
B. Legal description of the reservation: see Bureau of Indian Affairs Appendix
C. List of documents creating the reservation: see Bureau of Indian Affairs Appendix
D. Description of the legal status of the land prior to creation of the federal reservation: see Bureau of Indian
Affairs Appendix
E. Develgpmcnt histgr_y of the water use (Describe history of water use, including timing of development and chain of title) -
see Bureau of Indian Affairs Appendix
F. Description of diversion facility: Not Applicable
G Additional supporting documentation: see Bureau of Indian Affairs Appendix
OWRD EXHIBIT 49 PAGE 2
Claim 671
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. KLAMATH ADJUDICATION
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Klamath Basin Water Rights Claim Map
Department of the Interior Bureau of Indian Affairs
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A : ' - : APR 3 01
TIUTACATION \lk/ - State of Oregon

o ‘ Resources Department WATER HEﬁOURCEgSEPT‘
| amie 37 @uoz. STATEMENT AND PROOF OF CLAIM SALEM, OREGON

TO THE USE OF SURFACE WATERS OF THE KLAMATH RIVER AND ITS TRIBUTARIES
FEDERAL OR INDIAN RESERVED WATER RIGHT

Claimant:  United States, Bureau of Indian Affairs, as Trustee on behalf of the Klamath Tribes

Mailing Address: 411 NE 11th Avenue Portland OR 97232

Contact Person: Barbara Scott-Brier, Office of the Solicitor, Pacific Northwest Region, 1.5, Dept. of the Interior, 300 N.E. Mulinomah
Street, Suite 607, Portland, OR. 97232, 303-231-2130 (telefax 303-231-2166).

Service: All notices and service of contests or other matters regarding this water right shall also be made on the United States’
Attomey General's representative, David Harder, U.S. Dept. of Justice, 999 1 8&th Street, Suite 945 - North Tower, Denver,

CO. 80202 (telefax 303-312-7331)

Name of Federai Reservation:  The current Klamath Indian Reservation, the former Klamath Indian Reservation, and areas thal are
necessary for the protection of and continued and future enjoyment of the Klamath Tribes’ treaty protected

hunting, fishing and pathering rights.

THE UNITED STATES OF AMERICA CLAIMS A FEDERAL RESERVED WATER RIGHT AS DESCRIBED BELOW

1. Sources of Water:  Klamath River (KL 2 )

Tributary to:  Pacific Ocean

2. Water is claimed for the following uses for the federal reservation:

The following table provides monthly instream water claims which arc necessary 1o preserve and pratect the Klamath Tribes' fishing rights, The
instream flow claims are expressed in cfs for physical habital for fish, developed using the IFIM process approved in OAR 690-28-027(2)a).
These claims will provide conditions to ensure adequate migratory passage of anadromous salmonid fishes into and out of the Upper Klamnath
River Basin. The claims are for the natural flow up to the designated monthly value.

Nature of Use From - To Designated monthly value (¢fs)
Physical Habitat January 1-31 700
February 1-29 700
March 1-31 700
April 1-30 700
May 1-31 700
June 1-30 700
July 1-31 700
August 1-31] 700
September 1-30 700
QOctober 1-31 700
November 1-30 700
December 1-31. 700

3. Total amount of water claimed: See Item 2 above.

3.1 Oui-of-stream use(s): No out-of-stream uses are claimed.

3.2 In-stream use(s): See ltem 2 above.

OWRD EXHIBIT 50 PAGE 1
) . Claim &7
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. Priority Date: Time imunemeorial

[N

October 14, 1864

5. Date of creation of the federal reservation:

6. Basis of right claimed: Indian Reserved Water Right, Aboriginal Water Right, Treaty of October 14, 1864,

For the purposes encompassed by the Trealy of October 14, 1864, between the United States of
America and the Klamath and Meadoc Tribes and Yahooskin Band of Snake Indians, 16 Stat.

707.

. Purpose(s) of Reservation:

-k

8. Place of use:

Stream Name: Klamath River (KL z )

From mileffeature: Keno Dam

to mile/feature: ] C. Boyle Reservoir

9. Point of diversion: No diversion is claimed.

I®, County(ies) of place of use: Klamath

11. Other water rights claimed for this federal reservation:  The BILA as Trustee on behalf of the Klamath Tribes is claiming
water rights in Klamath Marsh and its tributary streams, Klamath Lake and its tributary streams, and the Klamath River and its
tributary strearns to support the Tribe's fishing, hunting and gathering rights. Other water right claims include, among others,
those for domestic, commercial, municipal and industrial uses; religious and cultural uses; and agricultural uses.

This is a claim for future use. The physical habitat claim has been developed using the Instream Flow
Incremental Methadology, which is recognized as an acceptable methodelogy under QAR 690-28-027(2)(a).
The species of fish and wildlife to be supported by this claim are provided in the Bureau of Indian Affairs

Appendix, Attachment G.

12. Remarks:

T

THIS FORM IS AN ATTACHMENT TO A LETTER FORWARDING THE CLAIM OF THE UNITED STATES ON BEHALF OF THE U.S.
DEPARTMENT OF THE INTERIOR, BUREAU OF INDIAN AFFAIRS. THE SIGNATURE AND AFFIRMATION OF SUCH LETTER
CONSTITUTES THE SIGNATURE OF THE AUTHORIZETY AGENT REPRESENTING THE UNITED STATES OF AMERICA REQUIRED

FOR SUCH CLAIM.
ATTACH THE FOLLOWING EXHIBITS TO THIS CLAIM FORM:

Map of water use, including point(s) of diversion and place(s) ol use: sec attached maps

A,

B. Legal description of the reservation: see Bureau of Indian Affairs Appendix

C. List of documents creating the reservation: see Bureau of Indian Affairs Appendix

D, Description of the legal stalus of the land prior to creation of the federal reservation: see Bureau of Indian
Affairs Appendix

E. Development history of the water use  (Describe history of water use. including timing of develapment and chain of title) -

see Bureau of Indian Affairs Appendix
Description of diversion facility: Not Applicable
G.  Additional supporting documentation: see Bureau of Indian Affairs Appendix

—
i

OWRD EXHIEIT 50 PAGE 2
. , . ot £79
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97 716 0003

UPPER REACH BOUNDARY
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Klamath Basin Water Rights Claim Map

Department of the Interior Bureau of Indian Affairs

OWRD EXHIBIT 50 Paged oo e 61 Reach Name: Klamath River #2
Claim 672 : 1
Scale: 1:24,0600

Reach boundaries: Keno Dam to John C. Boyle Reservoir.
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HECEIVED

STIPDX-007306 ISF
State of Oregon ' APR 3 0 1997

Water Resources Department WATER RESOURCES DEPT.

; 2# - STATEMENT AND PROOF OF CLAIM SALEM, CREGON

TO THF USE OF SURFACE WATIERS OF THE KLAMATH RIVER AND ITS TRIBUTARIES

FEDERAL OR INDIAN RESERVED WATER RIGHT

Claimani:  United States, Bureau of Indian Affairs, as Trustee on behalf of the Klamath Tribes

Mailing Address: 011 NE 11th Avenue Portiand OR 97232

Contact Person: Barbara Scott-Brier, Office of the Solicitor, Pacific Northwest Region, U.S, Dept. of the Interior, 500 N.E. Mulinomah
Street, Suite 607, Portland, QR. 97232, 503-231-2139 (telefax 503-231-2166).

Service: All notices and service of cantests or other maiters regarding this water right shail also be made on the United States'
Attorney General's representative, David Harder, U.S. Dept. of Justice, 999 18th Streel, Suite 945 - North Tower, Denver,

CO0. 80202 (telefax 303-312-7331)

Name of Federal Reservation:  The current Klamath Indian Reservation, the former Klamath Indian Rescrvation, and areas that are
necessary for the protection of and continued and future enjoyment of the Klamath Tribes’ treaty protecied

hunting, fishing and gathering rights.

THE UNITED STATES OF AMERICA CLAIMS A FEDERAL RESERVED WATER RIGHT AS DESCRIBED BELOW

1. Sources of Water:  Klamath River (KL_3 )

Tributary to:  Pacific Ocean

2. Water is claimed for the following uses for the federal reservation:

The following table provides monthly instream water claims which are necessary to preserve and protect the Klamath Tribes’ fishing rights. The
instream flow claims are expressed in efs for physical hebital for fish, developed using the 1FIM process approved in OAR 690-28-027(2)(a).
These claims will provide conditions to ensure adequate migratory passage of anadromous salmonid fishes into and out of the Upper Klamath
River Basin. The claims are for the natural flow up to the designated monthly value.

Nature of Use From - To Designated monthly value (cfs)
Physical Habitat January {-31 700
February 1-29 700
March 1-31 700
April 1-30 700
May 1-31 700
June 1-30 700
July 1-31 700
August [-31 700
September 1-30 700
October i-31 700
November 1-30 700
December 1-31 700

3. Total amount of water claimed: See [tem 2 above.

3.1 Out-of-stream use(s): No out-of-stream uses are claimed.

3.2 In-stream use(s): Secc ftem 2 above.

OWRD EXHIBIT 51 PAGE 1
. Claim A73
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4. Priority Date: Time Immemorial

5. Date of creation of the federal reservation: October 14, 1864

6. Basis of right claimed: Indian Reserved Water Right, Aboriginal Water Right, Treaty of October 14, 1864.

For the purposes encompassed by the Treaty of October 14, 1864, between the United States of
America and the Klamath and Moadoc Tribes and Yahooskin Band of Snake Indians, L6 Stat.

707.

7. Purpose(s) of Reservation:

8. Place of use:

Stream Name: Klamath River (KL3 )

From mite/feature: Upper Klamath Lake

to mile/feature: | ske Ewauna

9. Point of diversion: Mo diversion is claimed.

10. County(ies) of place of use: Klamath

11. Other water rights elaimed for this federal reservation: The BIA as Trustee on behalf of the Klamath Tribes is claiming
water rights in Klamath Marsh and its tributary streams, Klamath Lake and its tibutary streams, and the Klamath River and its
tributary streams to support the Tribe's fishing, hunting and gathering rights. Other water right claims include, among others,
thase for domestic, commercial, municipal and industrial uses; religious and cultural uses; and agriculturai uses.

12. Remarks:  This is a claim for future use. The physical habitat claim has been developed using the Instream Flow
Incremental Methodology, which is recognized as an acceptable methodology under QAR 690-28-027(2)(a).
The species of fish and wildlife to be supported by this claim are provided in the Bureau of Indian Affairs

Appendix, Attachment G.

THIS FORM IS AN ATTACHMENT TO A LETTER FORWARDING THE CLAIM OF THE UNITED STATES ON BEHALT OF THE U.S.
DEPARTMENT OF THE INTERIOR, BUREAU OF INDIAN AFFAIRS, THE SIGNATURE AND AFFIRMATION OF SUCH LETTER
CONSTITUTES THE SIGNATURE OF THE AUTHORIZED AGENT REPRESENTING THE UNITED STATES OF AMERICA REQUIRED

FOR SUCH CLAIM.
ATTACH THE FOLLOWING EXHIBITS TO THIS CLAIM FORM:

Map of water use, including point{s) of diversion and place(s) of use: see attached maps

Al

B. Legal description of the reservation: see Bureau of Indian Affairs Appendix

C. List of documents creating the reservation: see Bureau of Indian Aflairs Appendix

D. Description of the legal status of the land prior to creation of the {ederal reservation: see Bureau of Indian
Affairs Appendix

E. Deve]()prnent hiStOry of the water use (Describe histery of waler use, including timing of development and chain of litle)
see Bureau of Indian Affairs Appendix

F. Description of diversion facility: Not Applicable

G. Additional supporting documentation: see Bureau of Indian Affairs Appendix

OWRD EXHIBIT 51 PAGE 2
, Tlaim A7
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KLAMATH ADJUDICATION
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Klamath Basin Water Rights Claim Map

~ Department of the Interior Bureau of Indian Affairs
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Page 3
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- S H . RECEIVED
KLAMATH ADJUDICATION L' Stato of Oregon \PR 8 0 107
- .
| CLAM 12__9 4 eace _ ater Resources Department WATER RESOURCES UEPT,
STATEMENT AND PROOF OF CLAIM  SALEM, OREGON
TO-USE-OF WATERS OF THE KLAMATH RIVER AND ITS TRIBUTARIES

STORE THE

Claimant: United States of America (Bureau of Reclamation & Fish & Wildlife Service)
Mailing address: _ Klamath Basin Area Office, 6600 Washburm Way
streot

Klamath Falls Oregon 97603
City or town State
Contact person: _Stephen Palmer, Office of the Solicitor, Pacific 8 fon, U.S. Dept. Of the Interio

2800 Cottage Way, Sacramento, CA 95825_Telephone {816) 979-2140 FAX (916) 879-2164

Service:  All notices and service of contests or other matters regarding this water rights shall also be made on
the United States’ Attorney General's reprasentative, Gary Randalf, U.S, Dept, Of Jusftice, P.O. Box 663,
Washington, D.C. 20044-0663 (Ovemnight mail, 601 Pennsylvania Avenue, Room 848, Washington, D.C. 20004} FAX
{202} 305-0506.

I, the undersigned am a water user within the Klamath River Basin and:
{Check A or B:) .

A. | wish to claim a water use vested prior to February 24, 1909, or a federal reserved water
— right, or a right derived from a federal reserved water right: (Yes/No) __ Yes

'| wish to participate in the proceedings for the purpose of contesting the claims of
others (Yes/No). Water right permit # Certificate #

If yes to B and you have no claim under A, go to back page for signature.

1 CLAIM A RIGHT AS DESCRIBED BELOW:
1. Sources of Water See at_tachment (item No. 1)

Tributary to See attachment (item No. 1)
2, Purpose(s) for which water is used or claimed See attachment {item No. 2)

ircigation, power, mining, domesfic, stock, ete.

If for irrigation, crop(s) See attachment (item No. 2)
If for livestock, number of head - See attachment (Item No. 2)

3. Amount of water used or necessary for each claimed use: See attachment (ltem No. 3)
cublc feet per second

. 4. Date of the initiation of the water right Ses attachment (ltem No. 4)

OWRD_EXHIB Exhibit 8, Page 18 of 55
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B)

C)

D)

E)

F)

9 7 3 0 z U vy K STIPDX.007316

KLAMATH ADJUDICATION

!N_‘ A 12 9 4. pace#

Wheat is basis of the right? See attachment (item No.4) ~ "™

appropriation or clalm prior to 1808, federal reseivation

Describe the water diversion and distribution system for both the original distribution system
and any enlargements:

Ditch: See attachment (item No. 5)
Material '
dirt, concrete, etc.
Top width Bottom width : Depth
Grade or fall per 1000 fest Capacity
cubic feet per secongd
Pipeline:
Size at intake Size and distance at changes
Total fall between intake and places of use ‘Capacity
feet cubic feet per second
Pump:
Make Type
No. Intake size Discharge size
Suction head Discharge head
Rating: G.P.M. ' R.P.M. Pressure
Motor:
"Type : Make

H.P. Rating R.P.M.
Connection: '
Direct connacted unit
If belt driven: Size of drive pulley . Driven pulley
Distribution System:
Main line: Size Llength___  Kind of pipe
Lateral Lines: |

Size Length Kind of pipe

OWRD—EXHIB Exhibit 8, Page 19 of 55
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; k894 races

Size Length

G) Sprinkler Heads:

Make Size of nozzles
Number of heads used _ Capacity of each G.P.M.
Operating pressure Ibs.

6. Area of land which your distribution irrigation system, as originally constructed, was intended to
irrigate; 300,000 acres.

7. Location of the area irrigated, or place of use if other than for irrigation:

See Aftachment (ltem No. 3 and No. 7}
County'of Klamath, Siskivou, and Modoc

Township Range Section 1/4, 1/4 Section + No. of acres jmrigated
Total Acres

The lands may have been surveyed and may be shown on a plat of the Water Resources
Department, which you may examine at the time of submitting your claim. Your answer to

this question should conform to those maps, unless you object to those and submit maps showing
new information. (See item 10.) No proof wilt be accepted which does not answer this question
in detail. Aftach separate shest if necessary.

8. Location of the point of diversion: See chment (Iltem No. 3
1/4 1/4, Section . T SR E.

9. - Ifthe water use is for power, please state: NO
A) GrossHead ___ feet
B) Developed THP

C) Describe the type of water wheel or turbine and generator used:

D) If there is a water power claim, please state the filing number:

OWRD_EXHIB g, hipit s, page 20 ot 55
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E) Where is water returned to stream?

When does the irrigation season begin and end, and if water is used for other purposes, during

what months is it used? See atfachment (ltem No. 3) and information submitted with

diversionfuse claim

Do you accept the maps which were prepared by the Water Resources Department as they relate
to your claim? Do they show correctly the location of the diversion point, the ditch, or pipe line
and the lands imrigated, or other uses as shown? See attached map showing location of the
reservoirs and other facilities,

NOTE: In case there is cbjection to the official plat or a part of the plat the parties objecting must, when giving proof, file a
written statermnent of the reasons, and must, within ninety days, fils with the water Resources Department a map covering the
part abjected to, with affidavit of surveyor, engineer or certified water rights examiner. Such map should preferably ba on a
scale of four inches to the mile and should have marked, within each 40-acre legal subdivision, the area of land which is
irgated. Such map should correspond in size to 8 ¥%x 11 inches so as to be easily filed with the claim.

12.

13.

14.

Description of your land as it appears in your deed. (Attach separate sheet if necessary.)

Seg attachment {ltem No. 12}

What additional evidence have you attached or submitted?

1. Exhibit A - Three waivers approved by the Water Resouces Department dated March
17, 1997.

Exhibit B - Reservoir Aliocation Sheet for Upper Klamath Lake

Exhibit C - Reservoir Allocation Sheet for Gerber Reservoir

Exhibit D - Reservoir Allocation Sheet for Clear Lake Reservoir

Exhibit E - Facilities location map.

Exhibit F - Memorandum describing the methodology used to arrive at new area-
capacity data for Upper Klamath Lake

P o AN

Remarks: chment {item No. 14)

(If the space provided Is insufficlent to, properly answer any question, attach a separate sheet or sheets, A
corporation supplying water for irrigation to lands not its own should attach to iis proof a complete list of the psrsons
owning the lands with the comrect descripfion of the lands owned by each such person in each smallest legal
subdivision. Persons claiming rights derived from a federal reserved right should attach coples of the reservation
documents. Certifled coples of records and such evidence as the claimant may desire to submit shou!d be attached
to this proof and marked for Identification as exhibit "A®, "B®, “C", etc...)

OWRD—EXHIB Exhibit 8, Page 21 of 55
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KLAMATH ADJUDICATION

| certify that the water use described in this claim has been used confj avilhout ear
interruption within the past fifteen years. Jmﬁﬁw NS

I hereby certify upon oath that the foregoing gtat¢me ers are frue to the best of my

OFFICIAL SEAL

B JAMESK.BRVANT
NOTARY PUBLIC-OREGON

7 COMMISSION NO, 052528
MY COMMISSION EXPIAES APR. 4, 2000

bramission expires 4-04-2000

AUTHORIZATION OF AGENT

I, Karl Wirkus, Klamath Basin Area Office Manager.  of Mid-Pacific Region, U.S. Bureau
of Reclamation, Klamath Falls  State of _Oregon , do make and appoint _Stephen Palmer,
Office of the Solicitor, Pacific Southwest Region and Gary Randall, U.S. Deptartment Of
Justice, my agents and attorneys for me and in my name, place and stead, to make and submit this

Statement and Proof of Claim.*

| designate this agent as the proper party upon whom lawful and valid service may be made of
all process and notices in any contest commenced by or against me, in this matter. This agent is
duly authorized to appear in any and all such contests as my true and lawful agent and attomey. |
grant to my attorney full power and-authority to do and perform all and every act necessary and
requisite to be dons in the premises, as fully as 1 might or could do i personally present. | ratify and
confirm all my agent shall lawfully do by virtue of this power.

*Clalmant should cross out the second paragraph of the
Authorization if he does not desire the agent to appear for
him in the proceeding after the filing of this clalm.

{ Slghature of Claiman
Kar} Wirkus, Area ager
Klamath Basin Area Office
Fees pald: Imigation acres, $______ Flled 19
Power HP., §
Other use . » §
For Water Resources Dopartment
Receipt No. Total, $

OWRD_EXHIB ;1 ipit 8. Page 22 of 55
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Attachment to - e
Statement and Proof of Claim (Storage)

- United States of America (Bureau of Reclamation & Fish & Wildlife Service)

Item Number 1

The entire drainage of the Kilamath Basin in Oregon, constituting the entire drainage basins of the
Klamath River' and all of the lakes, streams, and rivers supplying water thereto or receiving water
therefrom, including the following and all their tributaries; Upper Klamath Lake, Lower Klamath
Lake, Tule or Rhett Lake, Little Klamath Lake, Lake Ewauna, Miller Lake, Dry Lake, Sprague
River, Sycan River, Williamson River, Crooked River, Wood River, Link River, Seven Mile
Creek, Klamath River, Three Mile Creek, Cherry Creek, Rock Creek, Four Mile Creek, and the
slough or stream connecting Lower or Little Klamath Lake with Klamath River

Item Number 2

The purposes for which water is used and claimed, as stated in the May 19, 1905 “Notice of
Interition to Utilize all Waters of the Klamath Basin,” are those provided for by the act of
Congress approved June 17, 1902 (32 Stat. 338) known as the Reclamation Act, as amended and
supplemented, including irrigation, reclamation, domestic and other authorized uses. In addition,
if any of the lands identified in Item 7 (attached hereto) are not entitled to Project water,
Reclamation would use the water for any authorized purpose.

List of Crops grown within the Klamath Project; Barley, Oats, Rye, Wheat, Potatoes, Sugar
Beets, Onions, Alfalfa, Grass Hay, Irrigated Pasture, Marsh vegetation and family gardens
(Vegetables)

Livestock Use; Incidental watering of livestock associated with irrigation practices.

1 Other sources of water for the Project are; Lost River, Alkali Lake, Clear Lake,
Spencer Creek, Miller Creek, Prairie Creek, Barnes Valley Creek, and Buck Creek. Some of
these sources have been previously adjudicated.

Attachment to Statement and Proof of Claim (Storage)
Page 1 .
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Regulating Reservoirs
Name Location Capacity Period of Use
{acre-fect)
Harpold Reservoir NWWSEY Section 19, T | 200 April 1 through October 31
398,R11EWM
Malone Reservoir SE%SWY Section 18, T | 500 April 1 through October 31
] 41S,R1I4EWM
Miller Creek Diversision NEYNEY Section 5, T 2 April 1 through October 31
Dam 40S,RI4EWM .
Lower Klamath Lake Various Locations Unknown January 1 through December 31
areas’
Miller Lake? Por. Sections 3-5,8-11, | Unknown Jamsary'1 through December 31
14-16,T41 8,R8E
wM
Nuss Lake Por, Seclion 27 &28, T | 1,000 January 1 through December 31
39S, R1I0EWM
Item Number 4

On May 19, 1905, a “Notice of Intention to Utilize All Waters of the Klamath Basin” was filed by
the Reclamation Service, Predecessor to the Bureau of Reclamation, in the office of the State
Engineer of Oregon. It is recorded in "Water Filings” at Page 1. The notice is as follows:

NOTICE

Notice is hereby given that the United States intends to utiliza certain specifled waters, as follows,

to-wit;

Al of the waters of the Kicunath Basin in Oregon, constituting the entire drainage basins of the
Klamath River and Lost River, and all of the lakes, streams, and rivers supplying water thereto or
recelving water therefrom, including the following and all their iributaries:

Upper Klamath Lake, Lower Klamath Lake, Tule or Rhett Lake, Little Klamath Lake, Lake Bwauna,
White Lake, Miller Lake, Swan Lake, Alkali Lake, Dry Lake, Sprague River, Sycan River, Williamson
River, Crooked River, Wood River, Link River, Seven Mile Creck, Klamath River, Three Mile Creek,
Cherry Creek, Rock Creek, Four Mile Creek, and the slough or stream conneciing Lower or Litile
Klomath Lake with Xlamath River, Clear Lake, Spencer Creek, Lost River, Miller Creek, Prairie Creek,
Barnes Valley Creek, and Buck Creek.

- Seethe U.S. Fish & Wildlife Service claims for Lower Klamath NWR and attached

maps.

Attachment fo Statement and Proof of Claim (Storage)

Page3
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"It is the intention of the United States to completely utilize all the waters of the Klamath Basin in .
Oregon, and to this end this notice includes all lakes, spﬁng.r, streams, marshes, and all other available
waters lying or flowing therein,

"That the Umred States intends to use the above-described waters In the operation of works for the
utilization of waler In the State of Oregon under the provisions of the act of Congress approved June
17, 1902 (32 Stat. 388) known as the Reclamation Act.

"This notice &s given undar the provisions of Section Two (2) of an act passed by the Legislature of the
State of Oregon, filed in the office of the Szeretary of State, February 22, 1905, and constituting
Chapter 288 of the General Laws of Oregon 1905, as compiled by the Secretary of State.

" “This notice is given by T.H, Humphreys, Engineer of the United States Reclamatlon Service thereto
duly authorized by the Secretary of the Interior of the United States.

*Dated at Klamath Falls, Oregon, this ! Tth day of May, 1905.

T.H. Humphreys
Engineer of the U.S. Reclamation Service

State of Oregon )
Couniy of Klamath) S5

I, T.H. Humphreys, being first duly sworn, depose and say that I am a proper officer of the United
States authorized by law to construct works for the utilization of water in the State of Oregon; that I
have signed and executed the above notice being duly authorized thereto by the Secretary of the fnterlor
of the United States,

1.H. Humphreys
Engincer of the U.S. Reclamation Service

(Seal) Subscribed and sworn to before me this 17th day of May, 1905.

D.V. Kuykendall
Notary Public for Oregon”

This notice was published in the Klamath Fafls Fxpress of Klamath Falls, Oregon on June 15, 22, 29,
and July 6, 1905.

The Reclamation Service of the United States filed detailed plans and specifications covering the
construction of the Klamath Irrigation Project with the State Engineer, of Oregon, on May 6, 1908,
and on May 8, 1909, filed with the State Engineer proof of authorization of the construction of the
works therein set forth,

Chapter 5, General Laws of Oregon, 1905, was enacted. It provides:

Attachment to Statement and Proof of Claim (Storage)
Paged
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\

“Section 1. That for the purpose of aiding in the operatlons of irrigation and reclamation, condugted
by the Reclamation Sevvice of the United States, established by the act of Congress, approved June 17,
1902 (32 Stat. 388), kmown as the Reclamation Act, the United States Is hereby authorized to lower the
water level of Upper Klamath Lake, situate in Klamath County, Oregon, and to lower the water level
of, or to drain any or all of the following lakes: Lower or Little Klamath Lake, and the Tule or Rkett
Lale, situate in Klamath County, Oregon, and Goose Lake, situate in Lake County, Gregon; and to use
any part or all of the beds of said lakes for the storage of water in connection with such operations.

“Section 2. That there be and hereby Is ceded to the United States all the right, title, interest, or claim
of this State to any land uncovered by the lowering of the water levels, or by the drainage of any or all
of sald lakes not already disposed of by the State; and the lands hereby ceded may be disposed of by
the United States, fiee of any claim on the part of this State in any manner that may be deemed
advisable by its authorized agencies, in pursuance of the provisions of said Reclamation Act.”

Basis of the right;
Appropriation prior to 1909 pursuant to;

General Laws of Oregon, 1905, Approved January 20, 1905;

Cal. Stats. 1905, Approved February 3, 1905;

Act of February 9, 1905, Chapter 567, 33 Stat. 714;

Act of February 22, 1905, Chapter 5, Title 43, L.O.L., Section 2 {Section 6588, L.
0.L)

Act of June 17, 1902, ch. 1093, 32 Stat, 388 as amended and supplemented; and -
Other Federal statutes that relate to general project authorization and operation and
maintenance.,

Ttem Nu_mbe 5

Storage Dams
Refer to the attached map showing the locations of the various facilities. (Exhibit E)

Link River Dam - The dam is & reinforced concrete slab structure with a height of 22 feet and a crest
length of 435 feet. The total reservoir capacity at elevation 4,143.3 is 629,780 acre-feet with an
. active storage capacity of 486,830 acre-feet. The maximum water surface area of Upper Kiamath
Lake is 77,593 nores.

Gerber Dam - The Reservoir has a total capacity of 94,300 acre-feet with an active storage capacity

of 92,300 acre-feet and surface area of 3,800 acres. This reservoir is one of the major sources of
water for the Langell Valley and Horsefly Irrigation Districts. The spillway crest elevation is 4,835.4

feet and has a capacity of 10,000 cfs at elevation 4,841.9 feet. The outlet structure consists of three

steel pipes through the base of the dam that are controlled by high pressure slide gates. The capacity

of the outlet is 1,000 ofs,

Attachment to Statement and Proof of Claim (Storage)
Page§
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Clear Lake Dam - The Reservoir is located on the Lost River about 19 miles southeast of Malin,
Oregon, and 20 miles'east of Tule Lake, California. The reservoir provides a total capacity of
526,780 acre-feet, with a maximum susface area of 25,800 acres. Due to the extremely high seepage
and evaporation loss of the reservoir, the reservoir has a firm annual yield of 12,000 acre-feet. The
spillway is an uncontrolled overflow side-channel weir with a crest elevation of 4,552 feet and
capacity of 5,650 c¢fs. The outlet structure is a concrete conduit through the base of the dam
controlled by two 4- and 5-ft slide pates at upstream ends, The outlet structure has a capacity of
1,000 cfs. . .

Regulating Reservoirs and Sumps

Anderson-Rose Diversion Dam is located on the Lost River about 3 miles southeast of Merrill,
Oregon. This diversion dam diverts water to serve the lands within the Tulelake Irrigation District.
The crest elevation of the dam is 4,064 feet and has a diversion capacity of 300 cfs.

Tulelake Sump is located in California at the terminus of the Lost River. Return flows from project
operations find their way to the sump and are then rediverted for use within the refuge lease areas.
Excess water is pumped by Plant D thru Sheepy Ridge to Lower Klamath Lake.

Lost River Diversion Dam/Wilson Reservoir -Lost River Diversion Dam is on the Lost River about
4 miles below Olene, Oregon. The purpose of this dam is fo divert excess water to the Klamath River
through the Lost River Diversion Channel and reduce downstream flow to Lost River in order to
control flooding of the reclaimed portions of the Tulelake bed.

Spring Lake is centrally located on the project just north of the Klamath Hills, Return flows from
project operations accrue to this Iake and are then pumped to the Lost River when they exceed the
maximum levels for the lake. d

Keno Reservoir is located between the Keno Dam and the southern end of the Link River near Lake
Ewanua. The Kiamath River through this area acts as a storage facility and the level of the river is
regulated to provide irrigation water to adjacent users.

Harpold Dam and Reservoir is located on the Lost River about 4 miles west of Bonanza. This dam
has a sill elevation 0f 4,102.9 feet. The flash board control has an elevation of 4,108 feet. This dam
is owned by Horsefly Irrigation District.

Malone Diversion Dam is located on the Lost River about 11 miles downstream from Clear Lake
Dam. This diversion dam diverts water to lands in Langell Valley, Crest elevation is 4,160.3 feet,
The diversion capagcity is 220 cfs.

Miller Creek Diversion Dam is located on Miller Creek about 8 miles below Gerber Dam, This
diversion dam diverts water to lands in Langell Valley. The dam has a crest elevation of 4,227 feet.

Attachment to Statement and Proof of Clatm (Storage)
Page 6
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The diversion capacity is 190 cfs.

Lower Klamath Lake Areas are located within the Lower Klamath National Wildlife Refige. These
areas store water in marsh areas that are managed by the Fish & Wildlife Service. i

Miller Lake is locate just West of the Klamath Drainage District. This natural lake impounds run-off
during the spring that is later consumptively used by marsh type vegetation. Some of the water
eventually finds its way to the Klamath Straits Drain and thence to the Klamath River,

Nuss Lake acts as a natural sump where project return flows collect. It is located near the Olene Gap

area.

For a complete description of the diversion and distribution system see the diversion/use claim

Item Number 7

In the event that lands identified in this table and in the attached maps are not entitled to Project
water, Reclamation would use the water for any authorized purpose.

Township and Range Acreage Inchoate
|| Irrigated Clalm Clalm |
Includes
é Incidental uses
' California Lands
T48N, R3B 5,121.60 0.00
T48N, R4B 11,119.10 62,50
T48N, RSE 9.440.80 70.40
T4TN,R3E 2.358.80 0.00
_LT47N, R4E 3,264.00 33.70
T47N, R5E 13,880.40 160.20 |
T47N, R6E 972.70 13.60
T46N, R4E 0.00 0.00
.LT46N, RSE 7,478.40 8.10
. | T378,R8E 1,074.60 22.90
T378,RI9E 1,020.40 36.20
T38S, RER 6,049.50 531.00
T388, RSE 354.10 579.80
LT39S, R8E 1,994.20 833.40

Attachment to Statement and Proof of Claim (Storage)
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‘Townshlp and Range Inchoate N

T39S, R9E 10,292.00

T39S, RIOE 7,746.40

T39S, RILSE 5,909.90

T39S, R1IE 173.70

T40S, RSE 5,584.50

T40S, RSE 13,603.60

T40S, R10E 8,114.30

T408, R11E 4,616.30

T40S, R12E ' 1,961.60

T41S, RSE ] 2,235.20

T41S, R9E 3,557.50

T41S,RI10E 4,295.60

T415,RI11E . %,593.80

T41S,RI2B 10,232.80

190.90
FFESNTRIE QR N IR TN LS
i SRR AR e R L R e
U.S. Fish & Wildlife Service Lands 7
- California end Oregon 50,647.00 !
17’-'-_;‘;‘.'.5:‘-.‘:'.' A DA AR TRty iy L TR T L e T
Total 202,995.30 15.659,00
tem Number 12

Link River Dam Legal Description-All that portion of Lots Four (4) and Seven (7) of Section
Thirty (30), Township thirty-eight (38) south, range nine (9) east, Willamette Meridian, situated
within the so-called Link River Dam Site, said dam site being described as:

. Commencing at a point which bears south 89° 42.5' west twenty-two hundred and twenty-nine
(2229) feet from the quarter-section corner common to sections twenty-nine (29) and thirty (30),
township thirty-eight (38) south, range nine (9) east, Willamette Meridian, and running thence south

”  Seethe U.S. Fish & Wildlife Service claims for Lower Klamath NMR and attached
maps
Attachment to Statement and Proof of Clahn (Storage)
Page 8
~
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29°23.5' east five hundred and forty-four (544) feet; and thence south 47°11.5' east two hundred
eighty and 21/100 (280.21) feet to the westerly corner of said dam site, which is the true point of
beginning of the description of said dam site; thence south 45°33.5' east two hundred (200) feet to
the southerly corner of said dam site (said corner being distant south 16°49'30" east one hundred
fourteen and 13/100 (114.13) feet from the intersection of the east face of the west abutment of Link
River Dam with the upstream face of said dam); thence north 44°26.5 east, parallel to and distant one
hundred (100) feet from the upstream face of the Link River Dam five hundred and forty (54) feet
to the easterly comer of said dam site; thence north 45°33.5" west two hundred (200) feet to the
northerly corner of said dam site; thence south 44°26.5 west five hundred forty (540) feet to the
aforesaid true point of beginning of the description of said dam site.

EXCEPTING thereﬁ‘om, however, that certain strip of land occupied by the Keno Canal and its right
of way, as described in that certain deed from C.S. Moore and Mary L. Moore, his wife, and R.S,
Moore and Clara A, Moore, his wife, to the United States of America, dated November 20, 1912,
and recorded January 4, 1913, in Volume 38 of Deeds, at page 352, et seq., Records of Klamath
County, Oregon; title to said strip of land and right of way now being in the United States.

EXCEPTING therefrom also the right of way for the Ankeny Canal, as described in that certain deed
from Klamath Falls Irmigating Company to the United States of America, dated the 28th day of July,
1906, and recorded in Book 20 of Deeds at pages 500-501, Records of Klamath County. Oregon,
title to said right of way now being in the United States.

EXCEPTING thereﬁ'om also any and all propetty, privileges, franchises and easements accrued or
to accrue to the first parties and/or the California Oregon Power Company by virtue of the provisions
of that certain agreement dated July 10, 1923, between the United States of America and The
California Oregon Power Company, and any conveyance to be made by the Umted States pursuant
to the provisions thereof.

tem Number 14 - Rema)

Cgordination of Claim - Due to the United States’ inability to.access evidence not in its possession
prior to the claim filing deadline, the United States reserves the right to incorporate the evidence
supporting the claim or claims being fifed by the water districts or individual water users within the
Klamath Project to the extent such evidence is not inconsistent with the claims filed by the United
States or the posnt:on asserted by the United States, provided that the United States reserves the right
to claim the maximum acreage and any priority date supported by the best evidence. These
reservations are made without intent to enlarge the quantity of water claimed by the United States
and without prejudice to the United States’ right to object to the claim or claims being filed by the
water districts or individual water users.

M;D_hxm_fﬂgt_e; The United States, through the Bureau of Reclamation, provides
water to various project water users and landowners who have contracted with the United States for
delivery of water. The Bureau of Reclamation maintains a copy of each such contract.

Attachment to Statement and Proof of Claim (Storage)
Page9
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i KLAMATH ADJUDICATION

B2 94 oo,
TYPE OF DAM  REINFORCED CONCRETE SLAB REGION MID PACIFIC L ... — —STATE..OREGON—o)

OPERATED BY BUREAU OF RECLAMATION UPPER KLAMATH LAKE :RESERVOIR
CREST LENGTH=435FT; CRESTWIDTHS 6 T LINK RIVER :DAM
VOLUME OF DAM 2200 CUYD KLAMATH BASIN AREA -OFFICE
CONSTRUCTION PERIOD  1924-1925 MAIN :BIVISION
STREAM UNK RIVER (1) :UN
RES AREA 77553 ACRES AT EL. 4,143.3 DAM IS OPERATIONAL : STATUS OF DAM
ORIGINATED BY: APPROVED BY:
JKB KO-400 APRIL 1,1997
(inHials) {Coda) {Date) {Initlals) {Code) {Date)
. CREST OF DAM(without camber) * EL4145
FREEBOARD
1 - L 17 FT
MAXIMUM WATER SURFACE EL 41433
“w oow W SURCHARGE
= w© [ ] [}
H . L, 0 AF.
al _ ol . of__TOP OF EXCLUSIVE FLOOD CONTROL EL 41433
H 09 EXCLUSIVE
# o FLOOD CONTROL
c D) w 5 A-F-
5 TOP CF JOINT USE EL B
ez £ 2 £ JOINT USE
72 &l 8 USES: F.C, N AF.
E 81 8| o | rororacTIvE conservamon [ ACTIVE
g gl e g CONSERVATION
s 'T' -?, T, | USES: X 486830 AF.
¥ 1 TOP OF INACTIVE 2) EL 41360
23 INACTIVE
ES . 125000 AF.
ExL TOP OF DEAD EL 4,126.0
k-1 DEAD
= y 17850 AF.
H STREAMBED AT DAM AXIS EL 41015 |
LOWEST POINT OF FOUNDATION EXCAVATION EL 4,123.0
(1) Includes af. allowance for year sediment deposition bstween
streambodandEl_______ ofwhich ~af.isaboveEl_____
(2) _ Established by U.S. Fish & Wildlife Service Blological Opiinfon Dated
REFERENCES AND COMMENTS:

(1) Dam s on the Link River which Is part of the Klamath River Systemn
(2) Reservolr elevation-capacity table was updated in 1097. A new bathymetric survey of the leke was

made uilizing GIS/GPS technology during the fall of 1986. Information is sumarized in a memorandum to the
file dated

EXHIRAT B

7-1886 {12-04
Bureau of Recl!gmﬂm;

OVVRD—EXHIB Exhibit 8, Page 31 of 55



redtrRbortAb Sy KLLOEATIONSKLAMATH ABJUDICATIO
i am RY #P’AGE 32 94

TYPE OF DAM _ CONCRETE - MEDIUM THICKARCH  REGION MID PACIFIC STATE OREGON °
OPERATED BY BUREAU OF RECLAMATION GERBER :RESERVOIR
CREST LENGTH =478 FT;  CRESTWIDTH= 5 FT GERBER :DAM)
VOLUME OF DAM 11,900 GUYD ___KLAMATH BASIN AREA 'OFFICE
CONSTRUCTION PERIOD  1924-1925 LANGELL VALLEY :DIVISION
STREAM MILLER CREEK . :UNIT|
RES AREA 3,630 ACRES AT EL. 48354 DAM IS OPERATIONAL : STATUS OF DAM|
ORIGINATED BY: APPROVED BY:

JKa KO-400 March 1, 1697
(Infials) (Code) (Date) (nttials) - {Code) (Dals)
CREST OF DAM(withou! camber) EL 4,841.8 (b)
. . FREEBOARD .
— ‘ - Fr
ot MAXIMUM WATER SURFACE EL 4,8445(c)
e o SURCHARGE
d % - L, 36000 AF.
« | | TOP OF EXCLUSIVE FLOOD CONTROL EL
g 8 8 g EXCLUSIVE
FLOOD CONTROL
g e 3| & g 0 AF
S %. TOP OF JOINT USE EL
RN & JOINT USE
E-g 8| 8| § | uses:Fe. 3 .0 AF.
8| ® | @ | TOPOFACTIVECONSERVATION _ Spilway EL 48354 | AGTIVE
B § 8 2 g : ' CONSERVATION
E%’ '}-, 1. | 7, | USES: Protection of Endangered Suckers inRepervolr S, . 92,300 AF,
g3 L_TOP OF INACTIVE (2) EL 4.792.6
2 INACTIVE
£ § - - 2000 AF.
g TOP OF DEAD - EL 47738 1 )
DEAD
. L, NotEvaluated  AF.
STREAMBED AT DAMAXIS EL 4772(d) | :
LOWEST POINT OF FOUNDATION EXCAVATION EL 47574
(1) Includes af. allowance for year sediment deposttion between
streambed and El of which afisaboveEl_____ .
(2) Established by U @ Service Biolagical Opfinion D 882 (o)

REFERENCES AND COMMENTS:

(a) Gerber Dam, Klamath Project, Oregon - Details of Design and Construction, by A.lL. Darr, Western
Canstruction News, March 10, 1926,

(b) Top of parapetis at elevation 4,845.4 and is used as freeboard.

() Maximum water surface resuiting from routing of inflow design flow approved by letter dated Apiil 4,

1968, to Mid-Pacific Reglonal Director from Chief, Division of Project Investigations. Surcharge volums
derived by straight-line extrapolation of capacity curve shown on drawing No. 12-201-4378.

(d) Elevation of outlet works inlet channel at streambed. Drawing No, 12-C-84.

(e) “Reclamation shall make no water deliveries from Gerber Reservolr when surface elevafions are 4799.6
feet or less to malitain adequate water quantity and qualily for summer and winter survival of shortnose
suckers. Reclamation will monitor water quality cn a weekly basls when this elevation Is reached and
provide aeration if necessary."

sxhistT C
Bureats of RoGeVaIon
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TYPEOFDAM  EARTHANDROCKFILL .  REGION MID PACIFIC STATE CALIFORNIA
|OFERATED BY BUREAU OF RECLAMATION CLEAR LAKE :RESERVOIR
CRESTLENGTH =840 FT; _ CREST WiDTH= 20 FT CLEAR LAKE :DAM
IVOLLIME OF DAM 63,400 CUYD : KLAMATH BASIN AREA :OFFICE
CONSTRUCTION PERIOD _ 1908-1910 _MNEMI
|sTREAM LOST RIVER UNIT|
IRES AREA 25,800 ACRES AT EL. 4,543.0(c) _ DAM IS OPERATIONAL : STATUS OF DAM
ORIGINATED BY: APPROVED BY:
JKB KO-400 March 1, 1997
(inilials) (Coda) {Date) (Inilials) {Codé) (Date)
CREST OF DAM{without camber) EL 4552.0 (b)
FREEBOARD
L 63 FT
D MAXIMUM WATER SURFACE EL45457 |
.- . ) . SURCHARGE
S8 % % L, 70720 _AE.
& o |- ol..TOP OF EXCLUSIVE FLOOD CONTROL EL 4,543.0 (o)
JuEl gl 8 EXCLUSIVE
gl{ o FLOOD CONTROL
gg il o 9 139250 AF.
TOPOF JOINTUSE EL 45374 |
$o & z ﬁ JOINT USE
T é S| &1 f§|usesre, g 23,610 (a) AF.
5 o4 8| 81 o | TOPOFACTIVE CONSERVATION EL 45364 [ ACTIVE
AEIE ﬁ CONSERVATION
2 2 H| 7.1 .| USES: Protaction of Endangered Suckars InReservoir L, 304780 AF.
§_§ ' '" 1 TOP OF INACTIVE (2) EL 4521.0{D
22 INACTIVE
E § L 45480 AF.
g3 TOP OF DEAD . EL 45156 |
B DEAD
13450 AF.
STREAMBED AT DAM AXIS EL 45130 ¢
LOWEST POINT OF FOUNDATION EXCAVATION EL 45100
{1) Includes af. allowance for _____ year sediment depositlun between
streambed and El of whk:h a.f.is above EI )
() Established by U.8 & Se B
REFERENCES AND COMMENTS:
(@) Flood confrol Is for project benefit only.
(b) Crestelevation includes a 3-footralse in 1938 |
{c) Drawing No. 12-201-43786, Area Capacity Curves.
(d) Reference: Area-Capacity tablesIn SOP for Clear Lake Dam and Reseivoir, Revised 9/27/74
(e) New spillway constructed In 1874 under Specifications 200C-389
BO Werding "Operate Cloar Lake Reservalr to asstire a minimum surface elevation of 4,521.0 feet on
October 1 of each year, as specified In the Bureau of Reclamation’s bicloglcal assessment dated
January 20, 1884 (USDI 1994). .
(o) Storage limitation in place of 350,000 acre-feet on Octobar 1. SOD
EXHIBITD

7-1 (1284
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Storage Reservoirs
Name Location Storage Storage period
! (gcre-feet)
Upper Klamath Lake NWYSE% Section 30, | 486,828 acre-fect January 1 through December 31
Link River Dam T38S,R9EWM between el 4143.3 and :
4136,0°
Qerber Reservoir® NEYSWY Section 12, | 94,300 gcre-feet! January 1 through December 31
.Gerber Dam T39S, RI3SEWM .
Clear Lake Reservoir® NWYSEY Section 8, | 526,780 acre-feet’ Jasmary 1 through December 31
Clear Lake Dam T47N,R8EMDM
. Regulating Reservoirs
Name Location . Capacity Period of Use .
{acre-feet)
Anderson Rose Reservoir | SBYSEY Section 7, T 41 | 300 April 1 through November 30
S,R1I1IEWM
Tulelake Sump Por. Sections 3-5,8-10, | 55,000 Januery 1 through December 31
15-22, 27-30, and 32-34,
T47N,R4EMDM
Wilson Reservoir SEYiSWY4 Section29, T | 2,300 January 1 through December 31
95, R10EWM
Spring Lake Por. Sections 10& 15T | 2,000 January 1 tivough December 31
. 408, R9EWM
Keno Reservoir (Ieoludes | NEYSWY Section 36, T | 5,000 January 1 through December 31
Klamath River and Lake 335, R7TEWM .
Ewauna)

z See Reservoir Allocation Sheet (Exhibit B) for Storage claimed below elev. 4136.0
3 Lost River Basin reservoirs
4 See Reservoir Allocation Sheet for Gerber ( Exhibit C)

3 See Reservoir Allocation Sheet for Clear Lake (Exhibit D)

Attachment to Statement and Proof of Claim (Storage)

Page2
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e RECEIVED
i AMATH ADJUDIGA ON . -’ STIPDX-007095

JUSELEWTS B
e T T T T Siate of Oregon WALSALEM, gREé:S)? EPT,
Water Resources Department
AMENDED STATEMENT AND PROOF OF CLAIM Claim #376

TG THE USE OF SURFACE WATERS OF THE KLAMATH RIVE R AND ITS TRIBUTARIES
FEDERAL OR INDIAN RESERVED WATER RIGHT

Claimant: _ UNITED STATES OF AMERICA, BUREAU OF LAND MANAGEMENT
Mailing address: __ P.(J. Box 2965

STREET OR POST OTFFICE BOX

Portland Oregon 97208

CITY OR TOWN STATE ZIp

Contact Person: Barbara Scott-Brier, Office of the Solicitor, Pacific Northwest region, U.S.
Department of the Interior, 500 N.E. Multnomah Street, Suile 607, Porfland, OR. 97232.
Telephone: (503) 231-2139 (telefax 503-231-2166)

Service: All notices and service of contests or other matters regarding this water right shall also be
made on the United Siates' Attorney General's representative, Geoff Garver, U.S. Department of
Justice, P.O. Box 663, Washington D.C. 20044-0663 (Overnight mail: 601 Pennsylvania Avenue -
Room 848, Washington, D.C. 20004) (Telefax 202-305-0506)

Name of federal reservation:_Wild and Scenic River (reach of Klamath River)

THE UNITED STATES OF AMERICA CLAIMS A FEDERAL RESERVED WATER RIGHT AS DESCRIBED BELOW
(Adtach additional sheels a8 necessary)

1. Source(s) of water_ Klamath River
Tributary to_Pacific Ocean

2. Water is claimed for the following uses for the federal reservation:

(Provide peried of use and flow in cubic feet per second ot gallons per minute. volusne in acre fect and water level were applicabie)

Nature of Use From - To Cfs, af or water level
2.1 Recreation (boating and scenic enjoyment) Memorial Day-Sept 30 1500 cfs
2.2 Fish life and fish habitat April 1 to June 15 625 cfs
2.3 Fish life and fish habitat ' June 16 - March 31 525 cfs

Exhibit 8, Page 35 of 55
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10.

11.

12.

STIPDX-007096

Total amount of water claimed_ 1500 ¢fs ( recrcation] and 625-525 cfs (fish) |non-additive)

3.1 Out-of-stream use(s)

3.2 In-stream use(s) 1500 cfs (recreation) and 625-525 cfs (fish habitat) |non-additive]

Priority date___September 22, 1994 RECEIVED

Date of creation of the federal reservation September 22, 1994 0CT O 1 1993

. . . . WATER redbiadnian wEFT
Basis of right claimed _ TFederal Reserved Right Al Eh: CIEEGON
FEDERAL RESERVED CLATM nr SUCTESSOR CTATM (WALTEN

Purpose(s) of Reservation_For the purposes encompassed by the Federal Wild and Scenic Rivers
Act, Public Law 90-542 (October 2, 1968), 16 U.S.C. Scctions 1271 et. seq. and amendments thereto;
Public Law 99-590 (October 30, 1986); Public Law 100-557 (October 28, 1988); and Notice of the

Office of the Secretary. Department of the Interior (September 22, 1994, Federal Begister of October
19, 1994 (papge 52801).

Place of use  (Where claim is for in-stream flow, describe stream reach by river mile, peographic feature or GPS coordinaie

(UTM).)
Quarter/Quarter, Section____, Townshipp___, Range ___ , Meridiay -
Stream name_Klamath River , from mile/feature_ 2204 to mile/feature 2093

Point(s) of diversion:_Not Applicable
Quarter/Quarter - Section  , Township  , Range  , Meridian

County{ies) of place of use__ Klamath

Other water rights claimed for this federal reservation  None

Remarks_The only changes from the orginal claim are found in items 2 and 3 of this amended claim

THIS FORM 15 AN ATTACHMENT TO A LETTER FORWARDING THE CLAIM OF THE UNITED STATES ON BEHALF OF
THE U.5. DEPARTMENT OF THE INTERIOR. THE SIGNATURE AND AFFIRMATION OF SUCH LETTER CONSTITUTES
THE SIGNATURE OF THE AUTHORIZED AGENT REPRESENTING THE UNITED STATES OF AMERICA REQUIRED FOR

SUCH CLAIM,

| KLAMATH ADJUDICATION

!
A ' ; ! - : ; :
ATTACH THE FOLLOWING EXHIBITS TO THIS CLAIM FORM Lﬁjﬁ"“’ i 3 7 6 — 12%

Map of water use, including point(s) of diversion and place(s) of usc;

Legal description of the reservation;

List of documents creating the reservation;

Description of the legal status of the land prior 1o creation of the federal reservation;
Development history of the Water USe (bescribe history of water use, including tming of development and chain of title. )]
Description of diversion facility; and

Additional supporting documentation.

omMmoOwe

Exhibit 8, Page 36 of 55
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AIM # PAGE J

. 126

EXHIBITS: T

EXHIBIT A. Map of water use, including point{s) of diversion and piaces of use:
See attached designated Wild and Scenic River map.

EXHIBIT B. Legal description of the reservation:
See #8 on claim form.

EXHIBIT C: List of documents creating the reservation:

Federal Wild and Scenic Rivers Act, Public Law 90-542 (October 2, 1968), 16 U.5.C.
Sections 1271 et. seq. and amendments thereto,

Public Law 99-590 (October 30, 1986);

Public Law 100-557 {October 28, 1988);

Notice of the Office of the Secretary, U.S. Department of the Interior (September 22, 1994)
Federal Register of October 19, 1994 (page 52801).

See Bureau of Land Management Appendix App-6 (previously filed with the original c¢laim and
incorporaied herein).

EXHIBIT D: Description of the legal status of the land prior to creation of the federal reservation:

Approximately 75% of the lands appurtenant to the applicable reach of river are fcderaify
owned and approximately 25% are privately cwned.

EXHIBIT E: Development history of the water usc:

Federal reserved water rights pertain to hoth present and future uses.

RECEIVELD
EXHIBIT F: Description of diversion facility: |
00T 0 3 1998
Not applicable.
WATER R T AT qt;l",]
EXHIBIT G: Additional supporting documentation: e

See attached EXHIBIT G:
« Affidavit of Steve Swanson
- Affidavit of Carl Reese

- ANALYSIS OF STREAM FLOW IN THE UPPER KLAMATH RIVER, OREGON, WILD AND SCENIC
RIVER CORRIDOR :

Exhibit 8, Page 37 of 55
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"RECEIVED

EXHIBIT G: OCT 01 1393
ADDITIONAL SUPPORTING DOCUMENTATION 4 RESOUSCE:
WA R BRECErT

LIST OF CONTENTS:
Affidavit of Steve Swanson
Affidavit of Car! Reese

ANALYSIS OF STREAM FLOW IN THE UPPER KLAMATH RIVER, OREGON, WILD AND SCENIC
RIVER CORRIDOR

| KLAMATH ADJUDICATION |

Exhibit 8, Page 38 of 55
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SHEGEIVED

OCT 01 1599
BEFORE THE WATER RESOURCES DIRECTOR OF OREGON WA %ﬂ’gﬁﬂgggg DEPY.
KLAMATH, JACKSON, AND LAKE COUNTIES " N
IN THE MATTER OF THE DETERMINATION OF THE )
RELATIVE RIGHTS TO THE USE OF THE WATERS } AFFIDAVIT OF
OF THE KLAMATH RIVER AND ITS TRIBUTARIES ) STEVE SWANSON
r . . e
Affidavit | KLAMATH ADJUDICATION |

i F
1, Steve Swanson, first being sworn on oath, depose and state: [ELAT_‘EB_( 6 PAGE # 1 28 -E

1.

I am a resident of Denver, Colorado, and am employed by the Burcau of Land
Management (BLM) as a physical scientist at the National Applied Resource
Science Center (NARSC) in Denver, Colorado. NARSC provides natural resource
scientific expertise to all BLM field offices bureau wide.

I have been employed in this position since 1989.

I camed a Bachelors Degree in Petroleum Engineering (1980) and a Masters
Degree in Environmental Engineering(1988) from Colorado Scheol of Mines in
Golden, Colorado.

During my tenure as a Physical Scientist, I have specialized in riverine analysis. I
have been, and continue 1o be, responsible for expert scientific support to all BLM
field offices bureau wide involving instream flow analysis. These responsibilities
include, reviewing field office results of instream flow studies for scientific
validity, advising and training field office personnel in the proper methods for
instream flow analysis, leading instream flow projects(data collection, data
reduction, medeling, results interpretation, writing and publishing), and developing
new techniques for instream flow work.

In my role as a Physical Scientist for NARSC, I have become familiar with all the

. scientific methods and techniques used in the preparation of the United States
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water rights claim for the Wild and Scenic portion of the Klamath River.
6. In my role as a Physical Scientist for NARSC, I completed the following tasks for

the BLM’s Klamath River water right claim:

3. Field data review and data modifications;
b. Constructed all input files for the Physical Habitat Simulation (PHABSIM)
model; and

c Calibrated and ran the hydraulics portion of the PHABSIM model and
verified the results for use in the biological portion of the model.

7. I prepared Part 1 of the report entitled ANALYSIS OF STREAM FLOW TN THE UPPER
KLAMATH RIVER, OREGON, WILD AND SCENIC RIVER CORRIDOR. [ agree wilh the
conclusion reached in the report.

Further affiant saith not. DATED this 24 __ day of September 1999.

< >
%@éﬂgﬂ ﬂﬂﬂﬂﬂ

Steve Swanson, Physical Scientist
Bureau of Land Management

STATE OF COLORADO
COUNTYOF Jedfle  spa’

The affiant, Steve Swanson, being first duly sworn by me, hereby declares that be has read the
foregoing Affidavit and that the information therein is true and correct to the best of his
knowledge and belief.

Subscribed and sworn to me by affiant Steve Swanson this 2 ¢ day of September 1999.

NOTARY PUBLIC
MY COMMISSION EXPIRES: 8’//{?’/ ol (P A

s,

S,
SEomert &
. KLAMATH ADJUDICAT E £~..;°UBL1’%.;§§ .
ATION | %fé“ 0T 0 1 1999
hAlM # 3 7 6 PAGE # 1 29: HiY CGMMI;S“}EN EXPIRES: Wi i ge, . loiioe, =g
friah H . h.ugusl 18, 2002 Rfﬂ_E‘N»_ }HEGC}N
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STIPDSE(G%'VED

OCT 01 1999
BEFORE THE WATER RESOURCES DIRECTOR OF OREGON ... f.nuuHCEOSA?EpI
KLAMATH, JAGKSON, AND LAKE COUNTIES SALEW, ORE :
IN THE MATTER OF THE DETERMINATION )
OF THE RELATIVE RIGHTS TO THE USE OF ) AFFIDAVIT OF
THE WATERS OF THE KLAMATH RIVER AND ITS ) CARL D. REESE
TRIBUTARIES )
Affidavit

|, Car D. Reese, first being sworn on oath, depose and state:

1. | am a resident of Keng, Oregon, and am employed as a fisheries
biclogist for the Klamath Falls Resource Area, Lakeview District of the
Bureau of Land Management (BLM).

2. | have been employed by the BLM since February 1999, (| have been
working in fisheries since 1993. Previous to my work with the BLM, |
worked for a year for Great Lakes Indian Fish & Wildlife Commission
in Onamia, Minnesota as fisheries biologist. [ aiso worked for two
years on a graduate appointment as a fisheries biologist at the U.S.
Forest Service, Redwood Sciences Lab in Arcata, Cafifornia, and have
several years experience as a scientific aide in fisheries for the
California Department of Fish and Game.

3. In 1992, | graduated cum fatde from Arizona State University with a
Bachelor of Science degree in Biology. | have completed the
coursework for a Master's degree in Fisheries at Humboldt State
University and | am finalizing my thesis at this time. | expect to
graduate in December 1998,

4. During my career as a fisheries biologist, | have gained experience in
analyzing biological data from fish populations and gained an
understanding of their relationship to water fiow.

5. In addition to a good understanding of the habitat needs of fish
populations, | have received training to conduct Instream Flow
Incremental Methodology {IFiM) using Physical Habitat Simulation
(PHABSIM). | have received the following training:

introduction to IFIM methodology: Course included field technigues,

hydraulic modeling, and habitat simulation with emphasis in
PHABSIM/RHABSIM. This was an upper division university course at
Humboldt State University in 1995. The course was two semester

units and was taught by Tom Payne of T Sive and Aapockates—— - oy
KLAMATH ADJUDICATION
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h nd Application of the Physical Habitat Simuiatio tem:
Advanced training in PHABSIM. This course was taught at Utah State
University by Dr. Tom Hardy from June 7-11, 1998.

6. Steve Swanson and | performed the PHABSIM analysis for the BLM's
Wild and Scenic Rivers claim and | wrote part 2 of the report entitled
ANALYSIS OF STREAMFLOW IN THE UPPER KLAMATH RIVER, OREGON, WILD
AND SCENIC RIVER CORRIDOR, which summarized our analysis. | agree
with the conclusion reached in the repaort.

Further affiant saith not. DATED this ) 2 day of September 1999.

4 "ﬂ ,r"-\l / ,-'

]
N
-k fidECe S
Carl D. F{eese,"{flshenes Biclagist
Bureau of Land Management

STATE OF OREGON
COUNTY OF KLAMATH

The affiant, Carl Reese, being first duly sworn by me, hereby declares that he
has read the foregoing Affidavit and that the information therein is true and
correct to the best of his knowledge and belief.

Subscnbe—d and sworn to me by affiant Carl Reese this E,Z day of September

T g ot

NOTARY PUBLIC
My commission expires: J2n - / 3; dL0 |

OFFICIAL SEAL )
MAS R, COTTINGHAM 1
NOTARY PUBLIC - OREGOM 4§

s COMMISSION ND, (
. MV CGFJ'MISEIW EKPTRES JAN, 033892001 [

| RECEIVED:
KLAMATH ADJUD!CATION ‘ 01
gcT 6 1 1999
L,..,..#376m£# 131 |
s A _ AT mn spbisunug b |
LAl EM, CERERR
i »
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- RECEIVED
}Hﬂjﬂ’a ¢ 6 races
- _'" gcT 011399
. SUURCES DEPT,
ANALYSIS OF STREAM FLOW IN THE v HERREERY

UPPER KLAMATH RIVER, OREGON,
WILD AND SCENIC RIVER CORRIDOR

Steve Swanson and Carl Reese
Bureau of Land Management

BACKGROUND

This analysis estimates weighted usable area (WUA) to defermine minimum
flows in the designated wild and scenic corridor in the upper Klamath River for purposes
of the Bureau of Land Management (BLM) filing a water right claim in the Kilamath
Basin Adjudication in Oregon. This corridor of the Klamath River is listed by the U.S.
Environmenta! Protection Agency as having poar water quality; also, this corridor
experiences extensive daily peaks in flow during the summer months. Although water
quality and daily power peaking affect fish biology, they are beyond the scope of the
water rights adjudication and this study and should be addressed in the appropriate
forum.

INTRODUGTION

There are several models available to determine aquatic habitat available within
a riverine environment. Physical Habitat Simulation (PHABSIM) is a generally accepted
model with widespread use and was chosen to modef habitat in the Upper Kiamath
River. itis a model that inlegrates open channel hydraulics with physical habitat (depth,
velocity, substrate iype) reguirements for selected aquatic species. It is designed to
quantify how incrementa! changes in flow affect a rivers capacity to provide useable
physical habitat to aquatic species.

PART 1
THE PHABSIM PROCESS
There are three fundamental components to the PHABSIM process:
1. Data collection: This component includes field measurement and data
collection of stream channel morphology and hydraulic characteristics,
These are accomplished through detailed cross sectional surveys

{transects) of the channetl and evaluation of existing hydraulic conditions
{e.g. water depth, velocity, substrate size and type).

1 - ANALYSIS OF STREAM FLOWS IN THE UPPER KLAMATH RIVER, OREGON
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2. Hydraulic Simulation: The field-collected data are reviewed and inputted
into the hydraulic portion of the PHABSIM model. Using these data to
describe existing channel and hydraulic conditions, the mode! predicts
the variations in water depths and velocities associated with changes in
flow levels.

3 Habitat Modeling: The results of the hydraulic modeling, predicted depths
and velocities, are passed to the habitat model along with substrate
characterizations, cross sectional profiles, and modeled flows. This
information is coupled with Suitability Index (Sl} curves, which dictate the
physical habitat (depth, velocity, substrate) that each aquatic species
prefers. The Sl curves allow the model to generate a weighted index of
useable surface area of physical habitat for each modeled flow. Results
are plotted as weighted useable area vs flow to determine what fiow
maximizes physical habitat.

DATA COLLECTION

For this analysis, raw data were used that were collected from 1983-886 by the
City of Klamath Falls, Oregon, in cooperation with Beak Consultants, Inc. and VTN
Consulting for an instream flow evaluation of the upper Klamath River in conjunction
with a proposed hydroelectric project. The raw data that were collected for thqt study
were used for the analysis to establish the flow recommendations for the BLM's Wild
and Scenic River ¢laim for the Klamath Basin Adjudication. During the BLM modeling
process, all appropriate changes were made to ensure that current scientific methods
were applied without compromising the infegrity of the criginal data. The upper
Klamath River is a system that has not undergone long-term changes in channel
marphology since the data were collected. Therefore, the data were still considered an
accurate representation of current conditions.

The first step in data collection is a general field overview of river morphology
and hydraulics. The Wild and Scenic corridor of the upper Klamath River exhibits two
distinctive characteristic reaches, the Upper reach and the Lower reach.

The Upper reach of the corridor extends from the John Boyle Powerhouse to
approximately River Mile (RM) 214.3. This section is characterized by a steep walied
canyon with an average channel width of approximately 190 ft. The floor of the canyon
becomes progressively wider at the downstream end reaching approximately 1/4 mile in
width. The average channel gradient is 27 fY/mile. Channel subsfrate is heavily
armored with boulders and large cobble with few pockets of loose gravel. Fish coveris
primarily instream cover with large boulders and good water depth. Bank cover in the
form of vegetation is relatively sparse. There is a wide range of aquatic habitat types
present in this reach.

RECFIVED

2 - ANALYSIS OF STREAM FLOWS. IN THE UPPER KLAMATH RIVER, OREGON 00T 0 1 1999
TS KLAMATH ADJUDICATION { WATER LU es DEF
Ihum #3 7 6 135 l BALEW. DRESON
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The Lower reach (RM 214.8 - RM 209.8) significantly changes character. The
river falls into a much more constricted comdor with the average channel width now
approximately 90 ft. Average channel gradient increases from 27 ft/mile to 77 ft/mile.
The river consists primarily a long series of cascades, rapids, and runs with a few deep
pools. The channe!l substrate is heavily armored with boulders and large cobble with no
appreciable lcose gravels. Good instream cover is available due to large bouiders and
appreciably better bank vegetation. The range of aquatic habitat types is much more
limited compared to the upper reach.

Because of these two distinct reaches, two different methods were employed in
the process of field data collection. Due fo large variation of habitat types present in the
upper reach, 10 types were identified in the field and mapped over the entire reach.
From this data, the percentage of each type of habitat exhibited over the reach was
determined. Ten {10) cross sections were randomly chosen that represented each of
the 10 habitat fypes and field data collected at those sites. This type of approach is
termed "representative habitat".

The limited habitat types in the lower reach allows for a simpler but ng less
effective method. A single longitudinal section of the river is identified to represent the
entire reach. Individual cross sections are located within this section that represent
habitat types and hydraulic controls. Six (B) cross sections were located and placed to
represent the lower reach. This approach is termed "representative reach”.

The actual field data coliection at each cross section followed the same methaods
and procedures in both the upper and lower river reaches. Fixed points were placed at
the ends of each cross section on opposite sides of the channel. A series of points
(verticals) were then surveyed along a line between end paints. A distance and
elevation was recorded for each vertical to the edge of water. At the edge of water, the
water depth was then measured at each vertical across the channel and this was
subtracted from the surveyed water surface elevation to determine a channel profile. At
each vertical in the channel, the substirate type was recorded and a mid-column waier
velocity was measured and recorded. This process was completed at a single flow
level for each cross section in the upper reach and at three different flow levels for each
section in the lower reach. The surveying was completed using a Nikon ZA-1 Autolevel
and standard accepted survey techniques. Water velocities were measured using a
Model 622 Price AA current meter or a Marsh McBirney 201 Electromagnetic current
meter using standard measurement techniques.

HYDRAULIC SIMULATION

PHABSIM provides several options for hydraulic modeling. All of the choices
require input of the field-determined cross sectional profile, water velocities, water
surface elevations, substrate description, longitudinal distance between sections and a
transect weighting factor. Following a review of the input data, the IFG4 option was
chosen for the modeling. 1FG4 calculates a log-log water stage vs flow regression for

3 - ANALYSIS OF STREAM FLOWS IN THE UPPER KI AMATH RIVER, QREGON RECEIVED
KLAMATH ADJUDICATION | 0CT 07 1999
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each transect using the cross sectional profile and the surveyed water surface
elevations, This regression is then used to predict stage which is converted to a
predicted water surface elevation for each of the requested modeled flows. Predicted
water depths are then calculated by subtracting the field measured channel bed
efevations from the predicted water surface elevations.

Manning's Equation is used to cahbrate and predict mean water cc:-lumn

velocities. : RECE FVEES

Manning’s Eqn: velogity(v) = (1.49/n) * R¥** §'% 0CT 6 1 1999
R: Hydraulic Radius = Cross Sectional Areaf\Wetted Perimeter
S: Energy Gradient; Approximated by the water surface slopé* ¥ Eh : :f”};?;? 5& LEP]
This is an empirical equation that calculates water velocities using cross
sectional prot“ ile characteristics, energy gradient, and a roughness coefficient known as
Manning's "n". At the field measured flows, v, R, and $ are either known or calculated
by the model uslng input data and the "n" value is solved for at each veriicai in the
cross section. For all of the modeled flows, "n" is assumed constant, and R and S are
determined using predicted water surface elevations and associafed cross sectional
profile and the equation is solved far a predicted velocity. The incremental flow at each
vertical is calculated using predicted velocity and depth and all verticals are summed
across the channel. This total flow is then compared, in the form of a ratio, to the
requested modeled flow. This ratio is termed the Velocity Adjustment Factor (VAF).
The VAF is used to determine the accuracy of the modeled water velocities. VAF's for
all the Klamath River modeled flows generally fell between 0.9 - 1.10. This is well
within acceptable limits for the model indicating the predicted depths and velocities are
appropriate estimates. At this point, the modeled flows, velocities, and depths are
passed on to the biological portion of the model to determine the associated physical
habitat.

PART 2
HABITAT SIMULATION

Species included in this analysis are rainbow trout (Oncorhynchus mykiss), Lost
River sucker (Deitistes luxatus), and shortnose sucker (Chamistes brevirostris).

Rainbow trout are an important sportfish in the Upper Klamath River. Rainbow
trout native to the east slope of the Cascades and the Upper Klamath River are referred
to a redband trout as well.

There is litile information about the population dynamics of rainbow trout in this
corridor of the Klamath River. There have been no studies documenting population
structure or population size. Furthermore, there is little site-specific knowledge of
where or when these fish spawn. However, recreational catches in the corridor are

4 - ANALYSIS OF STREAM FLOWS IN THE UPPER KLAMATH RNER OREGON
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high and the corridor is considered a high quaiity wild trout stream (ODFW 1997).
Catch data indicate a healthy population size but the size of adulis is generally small
(trout smaller than 16 inches). The Klamath River in this corridor is not thought to
contain spawning habitat for rainbow trout because of inadequate spawning graveis and
extreme daily fluctuations in flow to increase power production (ODFW 1997).
Upstream of the corridor natural bedload has been biocked by J.C. Boyle dam, which
has caused the substrate to become armored and contain few spawning gravels.
During summer, flows can fluctuate from 350 cfs at night to up to 3200 cfs in the day
which also limits spawning success because redds would be de-watered during low
flows. Recruitment into the population appears to be good despite the lack of spawning
area and spawning is known to occur in tributaries such as Shove! Creek. However,
since significant spawning does not occur in the corridor, this analysis does not include
spawning as a life stage for rainbow trout.

Lost River and shortnose suckers are federally listed endangered species and
both inhabit Copco Reservoir, downstream of the Oregon Wild and Scenic corridor of
the Klamath River. The suckers enter this corridor for spawning. Both sucker species
spawn between April 1 and June 15, The end of June the larval fish then move to
Copco Reservoir. Because spawning is the only life stage that occurs in the corridor,
we did not analyze life stages other than spawning for either species of suckers,
winter and spring.

The following life stages were analyzed: jJuvenile and aduli rainbow trout, and
spawning for Lost River and shortnose suckers. WUA for these life stages were
analyzed for the upper and lower reach separately and then compared. Because of
their endangered status, the habitat needs of the suckers were emphasized during the
spawning period from April 1 through June 15,

The suitability index (S} curves is a set of equations that predict how “fish use”
depends on velocity, depth, and substrate, The Sl curves for rainbow or redband trout
in this analysis are the same as those used by the U.S. Forest Service (USFS) and the
Bureau of indian Affairs (BIA) for the adjudication in the Klamath Basin (fig. 1, fig. 2).
The indexes were created by an interagency group of specialists who were famitiar with
Klamath Basin rainbow trout. The specialists were:

Craig Beinz, Fisheries Biologist, Kiamath Tribes
Mark Buettner, Fisheries Biologist, U.S. Bureau of Reclamation BWEQ
Larry Dunsmore, Fisheries Biologist, Klamath Tribes REC’@ ' '

Jeff Kershner, Fisheries Program Manager, USFS : 199
Hiram Li, Professor, Oregon State University 061 61

Cet Simmons, Fisheries Biologist, USFWS WATEE HESULRLzL OBF)
Dudley Reiser, R2 Resources (BIA consultant) LA Bk OHEQON

The Sl curves for both species of suckers were aiso the same as those used by
the USFS and the BIA in the Klamath Basin (fig. 3; fig. 4). These curves were

5 - ANALYSIS OF STREAM FLOWS IN THE UPPER KLAMATH RIVER , OREGCN N
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developed by the same team of specialists as rainbow trout curves using work done by
Buettner and Scoppetione (1990). However, the subsirate codes we used were
modified slightly to account for differences in the way the substrate data was collected
by BEAK consultants in 1982. The Sl curves as used by the USFS and the BIA used a
Wentworth scale which rates substrate from one fo nine with one having the smallest
particle size. BEAK collected their data using a scale from one to eight with one having
the smallest particle size. The changes we made to the Sl curves were made by
consulting Buettner and Scoppetone (1980) and by consulting Mark Buetiner an expert
in Lost River and shortnose suckers (personal comm.).

Parameters for the Sl curves are predicted velocity, predicted depth, and
measured substrate. Velocity in a given cell tends to decrease with depth. Thisis
because the substrate creates friction, which slows water movement., Velocity can be
related to the Sl curves using mean column or nose velocities. The way that predicted
velocity is related to the Sl curves should match the methods used to set up the Sl
curves. This analysis uses mean column velocity because the Si curves were intended
to use mean column velocity.

Using the Si curves, PHABSIM calculates a suitability factor for velocity, depth,
and substrate for each cell in a cross section. -Suitability factors are ranked from zero to
one with ane being perfectly suitable for a given life stage for each parameter. The
WUA for the cell was usually calculated by multiplying the suitability factors for all three
parameters. Thus, if velocity= 0.5, depth= 1.0, and substrate= 0.5, the WUA for the cell
will be 0.25. The WUA for a cross section is the sum of WUA for all cells in the cross
section. In the above example each parameter carries equal "weight” which is called a
standard composite index. Another common method of calculating WUA for a cell is to
use the geometric mean of the suitability factors, which gives greater "weight” to fow
values. Our conclusions were based on a standard composite index but we also
calculated WUA using geometric mean calculations and achieved similar results. WUA
was nommalized on a scale from zero to one to aliow comparisen of WUA from the
different species and life stages in the upper reach and the gorge. Next, we plotted
WUA from the gorge and the upper reaches versus flow for all species and life siages
(fig. 5, fig. 8). The flows we are recommending balance the habitat needs of each
species and life stage.

Fisheries habitat in streams and rivers is enhanced by higher flows that occur in
winter and spring. These higher flows are necessary o scour and deepen poals,
maintain riparian vegetation, and stop riparian vegetation from encroaching on the
channel. The upper Klamath River is largely unregulated during the winter and spring
and thus receives these flows. For this reason, we did not analyze channel
maintenance flows for the winter.

CONCLUSIONS
Based on the spawning habitat needs for both species of endangered suckers

6 - ANALYSIS OF STREAM FLOWS IN THE UPPER KLAMATH RIVER, OREGON R FQE EVED
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for the months of April 1 through June 15, the recommended minimum instream flow is
625 cfs for the corridor at that time. Although optimal flows for both species are higher
in the lower reach than in the upper reach, the recommended flows balance the habitat
needs of fish in the two reaches (fig. 5). Furthermore, this flow will not significantly
reduce habitat available to rainbow trout since WUA for all life stages of trout in both
reaches is greater than 90% of maximum at 625 cfs (fig. 6). Since suckers do not use
the corridor during the other times of the year, we recommend a minimum flow of 525
cfs for the corridor from June 15 through March 31 based on a balance of the needs of
adult and juvenile rainbow trout in beth the upper and lower reaches (fig. 6).
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Curves: Utihization; Cat. Il, modified. Location.  Klamath Basin
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Figure 4: Species: Shortnose Sucker Lifestage: Spawning

Source: Buettner & Scoppetone (1950}

Curves: Wilization; Cat. |l, modified. Location:  Klamath Basin " oy
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