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United States v. Adair (Adair I)
478 F. Supp. 336 (D. Or. 1979)

Official reporter pages 336�350. Text reproduced from the Caselaw Access Project (Harvard Law School Library) static bulk-data release
of the official reporter volume.1

UNITED STATES, Plaintiff, and Klamath Indian Tribe, Plaintiff-Intervenor, v. Ben ADAIR et al., Defendants,
and The State of Oregon, Defendant-Intervenor.

Civ. No. 75-914.

United States District Court, D. Oregon.

Sept. 27, 1979.

*338Sidney I. Lezak, U. S. Atty., Thomas C. Lee, Asst. U. S. Atty., Jean Lowman, Sp. Asst. U. S. Atty., Portland, Or., Donald W. Redd, Atty.,
Dept. of Justice, Washington, D.C., for plaintiff.
*339Timothy LaFrance, Richard B. Collins, Daniel H. Israel, Raymond Cross, Native American Rights Fund, Boulder, Colo., for
plaintiff-intervenor Klamath Indian Tribe.

Hugh L. Biggs, Jere M. Webb, Davies, Biggs, Strayer, Stoel & Boley, Portland, Or., Theodore R. Conn, Conn & Lynch, Lakeview, Or., for
defendants.

James A. Redden, Atty. Gen., James W. Durham, Jr., Deputy Atty. Gen., Timothy D. Norwood, Tort Litigation Supervisor, Salem, Or., for
defendant State of Or.

OPINION

SOLOMON, District Judge:

In 1864, by treaty with the Klamath and Modoc Indians (Indians), the United States created the Klamath Indian
Reservation (Reservation) in south central Oregon, where the Indians had lived and maintained a hunting, fishing, and
gathering economy for more than a thousand years. From time to time, the Federal Government (Government)
allotted parcels of Reservation land to individual Indians. Some allottees sold or leased their land to private persons,
both Indian and non-Indian.

After 1864, the Government and the Indians began irrigating the Reservation to develop agriculture.

On August 13, 1954, Congress enacted the Klamath Termination Act, 68 Stat. 718, which terminated the
Reservation. By 1973, all land which the Indians had held in common was either sold to private persons or acquired by
the Government for national forest or wildlife refuge purposes.

This case concerns conflicting claims to water rights. The Government and two of its agencies (the Fish and
Wildlife Service and the Forest Service) brought this action to determine the rights of parties with interests in the
former Reservation lands to use the waters of the Williamson River system (River).

The Klamath Indians have lived for more than a thousand years in an area of south central Oregon east of the
Cascade Mountains which includes the Klamath Marsh (Marsh). The largest settlement of Klamath Indians was located
along the Williamson River in the vicinity of the Marsh.

Historically, the Klamath Indians depended on the Marsh and its surrounding rivers, lakes, and forests for food.
There they fished, hunted waterfowl and game, and gathered edible plants. The Indians also depended on the area for
clothing and building materials.
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Even now, hunting, fishing, and gathering in the area are important to the Klamath Indians.

On October 14, 1864, the Klamath Indians entered into a treaty with the United States. Under the Treaty, the
Indians ceded their interest in more than 12 million acres of land to the United States. In return, the Government
reserved 768,000 acres from the public domain and created the Reservation for exclusive occupation by the Indians.

Article I of the Treaty reserved to the Indians �the exclusive right of taking fish in the streams and lakes [of the
Reservation], and gathering edible roots, seeds, and berries within its limits.�

Under Article II, the government agreed to pay $80,000 during a period of 15 years to �promote the well-being of
the Indians, advance them in civilization, and especially agriculture, and to secure their moral improvement and
education.�

The Government also agreed to make additional payments for personnel and materials needed to farm the
Reservation lands.

The Treaty protected the Indians� right to pursue their traditional culture and means of livelihood while
encouraging them to develop agriculture.

After October 14, 1864, the Government held legal title to the Reservation lands for the benefit of the Indians.
From time to time, the Secretary of the Interior allotted parts of the Reservation to individual Indians. Many of the
allotments were later sold or leased as pasture, often to non-Indians.

After 1864, the Bureau of Indian Affairs and the United States Irrigation Service, *340along with individual Indians,
began to develop irrigation systems on Reservation land to promote livestock grazing.

In 1918, the Government claimed an undetermined amount of water from the Williamson River system to irrigate
approximately 73,000 acres in the Klamath Marsh area.

By 1953, more than a third of the 668 Klamath Indian families living on the Reservation supported themselves by
agriculture.

In 1954, Congress terminated the Reservation. The Government agreed to purchase the interests in the
Reservation lands of any Indian who chose to withdraw from enrollment in the Klamath Tribe. 78% (1,659 out of 2,113)
withdrew. To pay them, the Government sold a large part of the Reservation lands. Title to the rest of the Reservation
was transferred to the United States National Bank of Oregon (Bank), a private trustee, to hold and manage for the 474
Indians who chose to stay enrolled in the Tribe.

In 1961, the Government ended its supervision over the Tribe. Thereafter, with only a few exceptions, state and
federal law applied to the Tribe and its members in the same way as to other citizens of Oregon.

In 1973, the Government acquired by condemnation most of the tribal land then held by the United States
National Bank of Oregon. The rest of the trust land was sold to private persons. The trust is now in liquidation.

The Klamath Tribe no longer owns any land within the area involved in this action. Forest Lands.

Beginning in 1893, the Government withdrew from the public domain parcels of land adjacent to the Reservation
and within the watershed of the Williamson River. The Government reserved these lands as national forest. The waters
of the Williamson River system are needed to maintain and preserve the forest.

In August 1958, to extend the Winema National Forest, the Government purchased the Indian interest in part of
the forest lands on the Reservation itself. In 1973, the Government acquired by condemnation other forest lands on
the Reservation which it added to the Winema National Forest. Wildlife Refuge.
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In 1960, the Government purchased the Indian interest in approximately 15,000 acres of the Klamath Marsh. The
Government reserved this land from the public domain and created the Klamath National Wildlife Refuge (Refuge).
The rest of the Marsh is now in private ownership.

The Fish and Wildlife Service has a duty to maintain and develop the Refuge as an inviolate migratory-bird
sanctuary.1

The Fish and Wildlife Service wants to maintain the Refuge in its historic natural state, as wetlands to provide
optimal conditions for wildlife and, in particular, for migratory birds.

Agricultural Lands.

The private parties to this action use most of this land for agriculture, and especially for cattle grazing. All of this land
was originally part of the Reservation, and all private owners, both Indian and non-Indian, derive their title from
conveyances by the Tribe or by individual Indian allottees.

Present state of the Marsh.

Much less water now reaches the Marsh than it did 75 years ago. Large areas of the Marsh have dried up. The number
of migratory birds which use the Marsh has declined.

As the Marsh dries up, vegetation harmful to the growth of wildlife spreads. This leads to the further decline in the
Marsh�s capacity to support wildlife. Only about 10% of the Refuge is now open water. 75 years ago the proportion
was 50%. A 50/50 balance is necessary to encourage the growth of animals and desirable vegetation. Unless the
process is reversed, the Refuge will become meadowland unsuitable for waterfowl nesting, and will no longer serve its
intended purpose as a wildlife refuge.

*341 The Government Contends:

1. When the Reservation was created, the Indians reserved their rights to use as much water as they needed to
fulfill the purposes of the Reservation. Winters v. United States, 207 U.S. 564, 28 S.Ct. 207, 52 L.Ed. 340 (1908); Arizona v.
California, 373 U.S. 546, 83 S.Ct. 1468, 10 L.Ed.2d 542 (1963).

Here, the Government asserts that one of the purposes of the Klamath Reservation was to protect the Indians�
traditional use of the Marsh and the forests in the Reservation. The Government asserts that this purpose cannot be
fulfilled unless enough water flows through the Marsh to maintain it as wetlands, and flows through the forests to
provide the Indians� traditional resources on a sustained-yield basis. The Government asks for a declaration that since
1864 no one has been entitled to divert or appropriate water from the River, if the diversion or appropriation would
threaten the Marsh and forests.

2. When the Government purchased parts of the Marsh and Reservation forest lands in 1960 to create the Refuge
and to extend the Winema National Forest, it acquired the Indians� rights to use as much water as necessary to
maintain the Marsh as a natural wetlands, and to ensure that the forest could be used on a sustained-yield basis.

From 1864 to 1960, the Government held legal title to the Reservation for the benefit of the Indians. In 1960, in
connection with the termination of the Tribe, the Government bought the Indians� beneficial interests in
approximately 15,000 acres of the Marsh to create a migratory bird refuge.2 The Government also bought the Indians�
beneficial interest in most of the Reservation forest lands to extend the Winema National Forest.

In support of its second contention, the Government relies on the rule that when land is sold, appurtenant water
rights pass with the land, unless a contrary intent is shown. The Government asserts that, in enacting the 1958 Act,
Congress intended it to acquire the Refuge lands and the Indians� right to enough water from the River to keep the

Exhibit 1, Page 5 of 49

https://static.case.law/f-supp/478/cases/0336-01.json
https://law.justia.com/cases/federal/district-courts/FSupp/478/


United States v. Adair � 478 F. Supp. 336 (D. Or. 1979) United States v. Adair / United States v. Braren Case Packet

Page 6

1. Caselaw Access Project � 478 F. Supp. 336 (official reporter text) � https://static.case.law/f-supp/478/cases/0336-01.json
2. Justia � 478 F. Supp. (reporter volume index) � https://law.justia.com/cases/federal/district-courts/FSupp/478/

land in a natural wetlands state, and to ensure that the forest resources used by the Indians could continue to be used
on a sustained-yield basis. The Government also claims it has the same water rights as the Indians because it uses the
Marsh and forest lands in the same way that the Indians did before 1960.

3. When the Government acquired another part of the Klamath Indian forest lands in 1973 to extend the Winema
National Forest, it obtained the Indians� appurtenant water rights.

When the Reservation was terminated in 1954, the Government transferred legal title to these forest lands to the
Bank, as a private trustee. The Bank managed the forest for the Indians who elected to remain in the Tribe. The
Government asserts that the parties to the conveyance intended appurtenant water rights to pass with the land and
to be held for the benefit of the Indians. The Government contends that when Congress authorized condemnation of
the land in 1973 to add to the Winema National Forest,3 Congress intended the Government to acquire any
appurtenant water rights needed to maintain the land as a national forest.

The Government also contends that it enjoys the same rights to the water for this land as the Indians enjoyed,
because the Government administers the forest in the same way as the Bank administered it for the Indians before
1973.

4. When the Government withdrew forest land adjacent to, but not a part of the Reservation in 1893, 1906, 1907,
and 1930 for use as national forest, it reserved rights to use as much unappropriated water as necessary to fulfill the
purposes of the national forest.

To support this contention, the Government asserts that when the United States *342withdraws land from the
public domain for a particular purpose, it generally reserves a right to use water necessary to fulfill the purpose of
withdrawing the land. The Government relies on Arizona v. California, supra, and Cappaert v. United States, 426 U.S.
128, 96 S.Ct. 2062, 48 L.Ed.2d 523 (1976), for its assertion that the priority date of this water right is the date the land
was withdrawn.

5. The Government holds water rights in the Refuge and Winema National Forest necessary to protect the Indians�
hunting and fishing rights.

By the Klamath Termination Act of 1954, Congress reserved the Indians� Treaty hunting, fishing and gathering
rights and intended to maintain and protect fish and wildlife habitats on the land, because hunting and fishing rights
are worthless without sufficient game, fish, and edible plants on the land. The prohibition of hunting within the
Refuge is irrelevant, because proper maintenance of the Refuge ensures that sufficient wildlife will be available
outside the Refuge where Indians may hunt.

6. The Government makes the following additional contentions on the water rights of private persons who
acquired Reservation land:

First, individual Indian allottees or Indian purchasers acquired the appurtenant water rights which the Treaty
reserved to the Indians in 1864. United States v. Powers, 305 U.S. 527, 59 S.Ct. 344, 83 L.Ed. 330 (1939); Arizona v.
California, supra.

Second, non-Indian purchasers of Indian land also obtained reserved water rights with an 1864 priority date, but
their rights are subject to loss by non-use or abandonment. Non-Indian purchasers are entitled to only as much water
(1) as their Indian predecessors actually used for irrigation and domestic purposes when the land was conveyed, and
(2) as the non-Indian purchaser �might with reasonable diligence place under irrigation.� United States v. Hibner, 27
F.2d 909 (D.C.Idaho 1928). After the �reasonable diligence� period, the non-Indian purchasers are subject to the
doctrine of prior appropriation.
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Under the Government�s argument, if an Indian allottee never diverted water for farming or domestic use, the
water rights of his non-Indian successor would depend wholly on the doctrine of prior appropriation.

7. The Government asks the District Court to retain jurisdiction after it enters a declaratory decree so that State
action to implement the decree may be reviewed.

The Pre-Trial Order provides that the declaration will not bind �state officials as to decisions made in their official
capacity affecting the rights or interests of non-parties to this litigation.� The Government fears that state officials
may take action which is inconsistent with the Court�s declaration and adverse to the Government�s declared rights.
The Government therefore asks this court to retain jurisdiction.

8. Finally, the Government denies the defendant�s contention that the Klamath River Compact is relevant to this
action. The Compact is the agreement between Oregon and California for the division of Klamath River water between
those states.

The United States is not a party to the Compact. The Government submits (a) that it cannot be bound by the
Compact, but (b) that even if bound, the Compact is irrelevant here because this action involves a small amount of
Klamath River water, and the exercise of the Government�s rights would have no effect on the flow of water
downstream to California. The Pre-Trial Order provides that this action will not decide the rights of any downstream
user, state agencies included.

The Klamath Tribe contends:

1. It is entitled to enough River water to preserve the Marsh as a suitable wetlands habitat for fish and
wildlife.

Under the Treaty, the Tribe reserved the exclusive right to hunt and fish on the Reservation. By reason of this
reservation, the Tribe asserts that it reserved to itself as much water as it needed to fulfill the purposes of the
Reservation, including the preservation of hunting and fishing rights. *343 Winters v. United States, supra; United States
v. Walker River Irrigation District, 104 F.2d 334 (9th Cir. 1939); United States v. Ahtanum Irrigation District, 236 F.2d 321
(9th Cir. 1956). Under Winters, Indian water rights prevail over any conflicting claims by other parties, including the
United States and the State of Oregon, and the determination of Indian water rights is not subject to a balancing of
interests.

2. The priority date of the Indians� hunting and fishing rights, and of the water rights needed to preserve hunting
and fishing, is time immemorial.4

Indians have fished and hunted on the Reservation lands since time immemorial, and under the Oregon Territorial
Act of 1848, 9 Stat. 323, the Government recognized the Indians� right to occupy and use these lands.

The 1864 Treaty confirmed their pre-existing rights to hunt and fish. In United States v. Winans, 198 U.S. 371, 25
S.Ct. 662, 49 L.Ed. 1089 (1905), the Court stated that the treaty right of taking fish was not a grant of right to the
Indians but a reservation of rights already possessed and not granted away by them.

3. A non-Indian purchaser of Indian land is entitled to use a share of Tribal water only to the extent that his Indian
predecessor actually used the water.

In making this contention, the Tribe concedes that United States v. Ahtanum Irrigation District, supra, is against
them, but the Tribe argues that the 9th Circuit Court �adopted this position without the benefit of argument on the
issue by the parties.�

4. The Klamath Termination Act of 1954, which expressly preserved the Tribe�s Treaty hunting and fishing rights,
gave the Tribe implied rights to have enough water flow through the Reservation lands to preserve them as suitable
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habitat for fish and wildlife.

The State of Oregon contends:

1. No water rights attach to Indian hunting and fishing rights.

Like the individual landowner defendants, Oregon asserts that water rights are appurtenant to land, that a person
cannot have water rights without a possessory interest in land, and that the Klamath Tribe does not have water rights
because it no longer owns any land.

2. This court should not declare Indian water rights; it should let the Indians pursue ordinary tort remedies if any
party interferes with their hunting and fishing rights by appropriating water.

3. The Tribe lacks standing to assert the hunting and fishing rights of its members.

4. The doctrine that when the Government withdraws land from the public domain for a particular purpose, it
impliedly reserves water needed to fulfill that purpose, as enunciated in Winters v. United States, supra, applies only to
land reserved from the public domain, and not to land acquired by purchase or condemnation.

Specifically, Oregon asserts that the Government cannot claim Winters doctrine water rights either for the Refuge
or for the forest lands which were once part of the Reservation, because the Government acquired those lands by
purchase or condemnation.

5. Oregon is entitled to Indian water rights appurtenant to Reservation land which Oregon acquired from Indian
allottees, subject only to loss of those rights by abandonment. Oregon claims an 1864 priority date for these rights.

6. Oregon owns 92,000 acres of former Reservation land along with all appurtenant water rights, except those
which it may have abandoned to the public.

The individual landowners contend:

They are entitled to the water rights which were reserved to the Indians by the Treaty with a priority date of 1864.
United States v. Powers, supra; Arizona v. California, supra; United States v. Ahtanum Irrig. *344 Distr., supra; United States
v. Hibner, supra.

The individual landowners, in reply to the Government�s claims and contentions, assert :

1. The Government is not entitled to an 1864 priority date for its water rights on the Refuge because the
Government did not acquire beneficial title to the Refuge lands until 1960.

2. The Winters doctrine is not applicable to all Government land in this action, regardless of how acquired. The
Winters doctrine applies only to land reserved from the public domain and which was never in private or State
ownership. When the Government acquires land by purchase or condemnation, it gets only those water rights which
are appurtenant to and pass with the conveyance of the land. Additional water rights can be acquired only in
accordance with State law.

3. The Government when it set lands aside as a national forest outside the Reservation did not reserve water for
fish conservation and recreational purposes; the Government�s water rights on these lands are strictly limited under
United States v. New Mexico, 438 U.S. 696, 98 S.Ct. 3012, 57 L.Ed.2d 1052 (1978).

4. The Klamath River Compact binds the United States and governs future acquisition of water rights by all parties
to this action.

5. This court should not retain jurisdiction after it enters a declaratory judgment; the State court is the proper
forum for the handling of all subsequent matters.
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In reply to the Klamath Tribe�s claims and contentions, the individual landowners assert :

1. The Tribe has no water rights, because it does not own any land within the relevant area.

Water rights are always appurtenant to land.

When the Tribe disposed of its land, the Tribe and its members lost their water rights, even though, under Kimball v.
Callahan, 590 F.2d 768 (9th Cir. 1979), they retained their hunting and fishing rights.

2. The right to hunt and fish on public land does not entitle the Indians to require other parties to preserve public
land as a suitable habitat for fish and wildlife. Congress never intended to impress the former Reservation lands with a
�wilderness servitude.�

3. Kimball v. Callahan was wrongly decided. The Tribe has no hunting and fishing rights and lacks standing to
assert those rights on behalf of its members.

Issues.

1. Should this court exercise jurisdiction to declare the water rights of the parties?

2. What rights are the Indians entitled to on the former Reservation:

(a) hunting and fishing rights;

(b) water rights;

(c) individual rights;

(d) tribal rights;

(e) does the Tribe have standing to assert rights on behalf of individual Indians?

3. What are the water rights of the Government for:

(a) the wildlife refuge;

(b) the forest lands within the former Reservation;

(c) the forest lands outside the former Reservation?

4. What water rights are non-Indian landowner defendants entitled to?

5. What water rights is the State of Oregon entitled to?

6. What are the priority dates of these rights?

7. What is the effect of the Klamath River Basin Compact on this action?

8. Should the court retain jurisdiction if it enters a declaratory judgment? Jurisdiction.

Oregon asserts that this court should not declare Indian water rights because the court will be prevented from
balancing equities. Cappaert v. United States, 426 U.S. 128, 139, 96 S.Ct. 2062, 48 L.Ed.2d 523 (1976). The remedy for
the claims of the *345Indians that their hunting and fishing rights are interfered with is in tort where the competing
equities of the parties may be balanced.
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Tort remedies are not appropriate here. Hunting and fishing are an integral part of the Indians� traditional way of
life. Damages would be difficult to assess and would be inadequate to compensate the Indians for the loss of their
hunting and fishing rights. Before a court could grant tort relief, it would have to determine the rights of the Indians
under federal law. I believe it is appropriate to declare those rights now. The Indians� rights.

(a) Hunting and fishing.

The Indians have hunted, fished, and gathered food on the Reservation lands since time immemorial.

Article I of the Treaty of 1864 secured for the Indians the exclusive right to fish and gather edible plants on the
Reservation. That provision includes the right to hunt and trap. Kimball v. Callahan, 493 F.2d 564 (9th Cir.), cert. den.,
419 U.S. 1019, 95 S.Ct. 491, 42 L.Ed.2d 292 (1974) (Kimball I). This was not a grant of rights to the Indians, but a
reservation of rights already possessed. United States v. Winans, 198 U.S. 371, 25 S.Ct. 662, 49 L.Ed. 1089 (1905).

Treaty hunting and fishing rights for the Tribe, for all its members on the final tribal roll and for their descendants
survived the termination of the Reservation. Klamath Termination Act, 25 U.S.C. �� 564-564x; Kimball v. Callahan, 590
F.2d 768 (9th Cir. 1979), petition for cert. filed, - U.S. -, 99 S.Ct. 2834, 61 L.Ed.2d 282 (1979) (Kimball II).

(b) Water rights.

The principal purpose of the Treaty was to provide an area for the exclusive occupation of the Indians so that they
could continue to be self-sufficient. The Treaty provided two ways for the Indians to be self-sufficient.

First, it ensured that the Indians could continue their traditional way of life which included hunting, fishing,
trapping, and gathering. Article I of the Treaty secured to the Indians their right to pursue their traditional way of life.

Second, it encouraged the Indians to adopt agriculture. Articles II to V provide for Government assistance;
nevertheless, most of the Indians chose to retain their traditional way of life.

In my view, the provisions of Article I, particularly the protection of Indian hunting and fishing rights, were more
important to the Tribe in 1864 than were the provisions of Articles II to V.

The Treaty should be construed liberally in favor of the Indians. Choate v. Trapp, 224 U.S. 665, 675, 32 S.Ct. 565, 56
L.Ed. 941 (1912); United States v. Walker River Irrigation District, 104 F.2d 334 (9th Cir. 1939). Ambiguities and
uncertainties in the Treaty should be resolved from the standpoint of the Indians. Winters v. United States, supra, 207
U.S. at 576, 28 S.Ct. 207.

When, by treaty, the Government withdraws land from the public domain and reserves it for a federal purpose, the
Government impliedly reserves appurtenant unappropriated water to the extent needed to fulfill the purposes of the
reservation. Cappaert v. United States, supra; Arizona v. California, 373 U.S. 546, 83 S.Ct. 1468, 10 L.Ed.2d 542 (1963);
United States v. Powers, 305 U.S. 527, 59 S.Ct. 344, 83 L.Ed. 330 (1939); Winters v. United States, supra. Here, the
Government reserved land from the public domain and created the Klamath Reservation to preserve Indian hunting
and fishing rights and to encourage agriculture.

The Treaty granted the Indians an implied right to as much water on the Reservation as was necessary to fulfill
these purposes. The termination of the Reservation did not abrogate the Indians� water rights. Klamath Termination
Act, � 14, 25 U.S.C. � 564m. The Indians are still entitled to as much water on the Reservation lands as they need to
protect their hunting and fishing rights. If the preservation of these rights requires that the Marsh be main*346tained as
wetlands and that the forest be maintained on a sustained-yield basis, then the Indians are entitled to whatever water
is necessary to achieve those results.5

(c) Individual Indians.
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Individual Indians are entitled to the hunting and fishing rights secured by the Treaty, Kimball I, and this implies all of
the water rights necessary to protect their hunting and fishing rights.

Some of the individual Indians in this action own land which was allotted or sold to them or to their ancestors.
Many of these Indians are farmers; they need water to irrigate their land. In addition to water rights for the
preservation of hunting and fishing rights, the Treaty also granted the Indians an implied right to use water necessary
for agriculture.

When parts of the Reservation were allotted to individual Indians, they acquired the right to use a portion of the
tribal waters essential for cultivation. United States v. Powers, supra. Indian allottees were not required to appropriate
water within any specific period of time, but they could appropriate it as the need arose. Their Indian successors in
interest acquired the allottees� water rights to the same extent as if the allottees still possessed the land. United States
v. Ahtanum Irrigation District, supra.

The individual Indian landowners are entitled to use water essential to their agricultural needs when those needs
arise. This right, however, is subject to the superior right of other Indians to use the water for the preservation of
hunting and fishing on the Reservation lands.

(d) The Tribe�s rights.

The Tribe, when it possessed land, possessed hunting and fishing rights and also water rights. Now the Tribe no longer
possesses land within the former Reservation.

The defendants contend that water rights are always appurtenant to land; when the Tribe disposed of its land, the
Tribe also relinquished all its water rights.

This contention overlooks the nature of the connection between Indian water rights and Indian hunting and
fishing rights. The Indians obtained their reserved right to the water they need to cultivate their land from Article II of
the Treaty. Their other rights to water come from the hunting and fishing rights reserved to them in Article I. Without
sufficient water to preserve fish and wildlife on the Reservation lands, Indian hunting and fishing rights would be
worthless.

The Court of Appeals in Kimball v. Callahan, supra, held that Indian hunting and fishing rights survived the
termination of the Reservation.

Oregon contends that, under Kimball v. Callahan, hunting and fishing rights belong to individual Indians only and
not to the Tribe. For this contention they rely on one sentence in a note:

�Treaty rights to hunt and fish are, however, rights of the individual Indians.� 493 F.2d 564, 569 n.9.

This sentence is taken out of context. When considered with the text, it merely means that the individuals retained
their hunting and fishing rights even after they withdrew from the Tribe.

The Court did not say that the Tribe had no hunting or fishing rights after the Reservation was terminated. In fact,
in Kimball II, the Court said that

�Kimball I held that the Act did not abrogate tribal treaty rights of hunting, fishing, and trapping.� 590 F.2d 768,
776.

The termination of the Reservation and the disposition of all Tribal land did not dispossess the Tribe of water
rights essential to protect hunting and fishing rights.

(e) Can the Tribe assert the rights of its members?
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The defendants contend that the Tribe lacks standing to assert hunting and fishing rights on behalf of its members.
There is no merit to this contention.

The Tribe has the same Treaty hunting and fishing rights and water rights as its members. Even if the Tribe had no
hunting and fishing or water rights of its own, it would still have standing to assert those rights on behalf of its
members. See Moe v. Salish and Kootenai Tribes, 425 U.S. 463, 96 S.Ct. 1634, 48 L.Ed.2d 96 (1976); Confederated Tribes
of Colville v. State of Washington, 446 F.Supp. 1339 (E.D.Wash.1978).6 The Government's water rights.

(a) Wildlife Refuge and Forest lands within the former Reservation.

The Government contends that it acquired the Indians� water rights for the land by purchase in 1960 7 and by
condemnation in 1973.8 Congress, in authorizing these acquisitions, intended the Government to acquire Indian rights
to a streamflow which would be sufficient to keep the Refuge lands in their natural wetlands state and which would
also ensure that the Indians� traditional forest resources could be used on a sustained-yield basis.

The Government also contends that it is entitled to the Indians� reserved water rights under the Winters doctrine
because the Government uses the lands for the same purposes as the Indians used them when the Reservation
existed. Defendants disagree. They assert that the Winters doctrine applies only to land reserved from the public
domain, and does not apply to land acquired by purchase or condemnation.

It is unnecessary to decide these questions. The protection of the Indians� hunting and fishing rights requires a
natural streamflow through both the Marsh and forest lands on the former Reservation. The Indians� use of their rights
to that streamflow will ensure that enough water flows through the Refuge and through the Winema National Forest
within the former Reservation to fulfill the Government's purposes for those lands.

It is therefore unnecessary to issue a separate declaration of Government water rights for the Refuge and forests
of the Reservation.

(b) Forest lands outside the Reservation.

The Government withdrew these lands from the public domain for use as a national forest. Under the Winters
doctrine, the Government acquired reserved rights to use as much unappropriated water as necessary to fulfill the
purposes of the national forest.

The defendants do not deny that the Winters doctrine applies to this part of the Winema National Forest.
Nevertheless, they contend that even under Winters the Government may not appropriate water for fish conservation
or recreational purposes. Defendants rely on United States v. New Mexico, 438 U.S. 696, 98 S.Ct. 3012, 57 L.Ed.2d 1052
(1978). There, the Government in 1899 withdrew land from the public domain for the Gila National Forest. The state
court held that the Government was entitled to water essential for the purposes for which the land was withdrawn,
but those purposes did not include recreation, aesthetics, wildlife preservation, or cattle grazing. The United States
Supreme Court affirmed. It held that, before 1960, Congress intended national forests to be reserved for only two
purposes: �to conserve the water flows and to furnish a continuous supply of timber for the people.�

In 1960, Congress enacted the Multiple-Use Sustained-Yield Act, 16 U.S.C. � 528 et seq., which extended the
purposes for which *348national forests are reserved. The purposes now include recreation, range, timber, watershed,
and wildlife and fish conservation. But the Supreme Court held that the 1960 Act was not retroactive and did not apply
to the Gila National Forest.

Here, the Government withdrew land for national forest in 1893, 1906, 1907, and 1930. I agree with the defendants
that the 1960 Act does not apply. The Government is only entitled to water which was unappropriated when the forest
lands were reserved and which is essential for timber production and conservation of water flow.
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The rights of non-Indian landowners on former Reservation lands.

The non-Indian landowner defendants are successors in interest to Indian allottees or Indian purchasers of former
Reservation land. They claim rights to water which the Treaty impliedly reserved to the Indians for domestic and
agricultural purposes. All of the individual landowner defendants contend that rights under the Winters doctrine were
appurtenant to Indian allotments and passed to the successors of Indian allottees, whether the successors were
Indians or non-Indians. They rely on United States v. Powers, supra; United States v. Ahtanum Irrig. Distr., supra; United
States v. Preston, 352 F.2d 352 (9th Cir. 1965); and United States v. Hibner, 27 F.2d 909 (D.C.Idaho 1928).

Hibner was the only case which considered the precise issue involved in this case; namely, what water rights an
Indian allottee can convey to his non-Indian successors in interest.

In Powers, the Government, for the Crow Indians, sought to prevent non-Indian successors to Indian allottees
from appropriating irrigation water. The Supreme Court held that the Crow Reservation treaty contemplated farming
by individual Indians and the treaty impliedly reserved water for the equal benefit of tribal members. When the
Reservation was divided into allots ments, the allottees and their successors acquired the right to use a portion of the
tribal waters for irrigation. The Court did not consider the extent or nature of the non-Indian defendants� right to use
tribal waters for irrigation.

In Ahtanum, the issue was the validity of an agreement which allocated water on the Yakima Reservation between
the tribe and non-Indian successors to Indian allottees. The Court held that the non-Indian successors had a right to
share in the water the Government diverted to irrigate the Reservation �just as if their lands were still in the
possession of the original allottees.�

Under Ahtanum, the non-Indian successor of an Indian allottee acquires a proportionate share of the water which
the Indians diverted for the allottee�s land; but the Court did not decide whether the successor also acquires a share of
the water reserved to the Indians, but which had not been diverted by the time the allottee conveyed his land to his
non-Indian successor.

In United States v. Preston, the Court held that an Indian living on a tribal reservation owns a proportionate share
of the tribal waters �the minute the reservation is created, and his rights become appurtenant to his land the minute
he acquires his allotment.� 352 F.2d at 358.

In Hibner, as in this case, the District Court was asked to determine �the priority and amount of water to which the
Indian lands . . . and those parties who have succeeded to the Indian allotments� are entitled.

The court held that non-Indian successors to Indian allottees acquire �the same character of water right with
equal priority as those of the Indians,� except that: (1) Indian landowners retain their water rights regardless of
whether they use them, but non-Indians either use their rights or lose them; and (2) Indians may appropriate their
share of reserved tribal water at any time; non-Indians acquire a water right for the actual acreage under irrigation at
the time title passed from the Indians, and for any additional acreage which the non-Indian may with reasonable
diligence place under irrigation. Non-Indians enjoy the same priority dates as their Indian predecessors for all
appropriated water.

*349 Colville Confederated Tribes v. Walton, 460 F.Supp. 1320 (E.D.Wash.1978), involved a similar problem. The court
was asked to determine water rights of non-Indian successors to Indian allottees. In a carefully reasoned opinion,
Chief Judge Neil reached a different conclusion from Hibner. Under the Winters doctrine, water is impliedly reserved to
ensure that land set aside as a permanent Indian homeland will have the water necessary for the purposes of the
reservation. Judge Neil held that the rationale of the Winters doctrine no longer applies after the land passes to
non-Indians.
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I am impressed with Judge Neil�s discussion of the General Allotment Act of 1887, 25 U.S.C. � 331 et seq., which
permits sales of allotments to non-Indians9. Nevertheless, I prefer Hibner for two reasons. First, Hibner would advance
the General Allotment Act�s purpose of permitting Indians to sell their land on equal terms with non-Indians. It may be
difficult for an Indian to sell his land if the conveyance to a non-Indian carries with it a right to only the amount of
water actually appropriated at the time of the conveyance. This is particularly true if the priority date is the actual
date of appropriation, and the appropriation was recent.

Second, Hibner is more consistent than Walton with Ahtanum which held that non-Indian successors are entitled
to a rateable share of Indian irrigation waters �to the same extent as if their lands were still held by the original
allottees.� Under Walton, a non-Indian successor would have no right to a rateable share, but only to the amount
actually used by his allottee-predecessor. Even that amount may be taken from him by an Indian landowner, who
would enjoy an earlier priority date for reserved water rights.

I hold that a non-Indian successor to an Indian allottee acquires an appurtenant right to water for the actual
acreage under irrigation when he gets title from his Indian predecessor. The priority date of that right is 1864.

The non-Indian also acquires a right, with an 1864 priority date, to water for additional acreage which he, with
reasonable diligence, may place under irrigation. Otherwise, if the priority date of this right and the date of actual
appropriation were the same, the additional water might be taken from him at any time by an Indian with reserved
water rights.

Once land passes out of Indian ownership, all subsequent conveyances are subject to the doctrine of prior
appropriation.

Rights of the State of Oregon.

(a) Oregon has authority, under appropriate standards, to regulate for conservation purposes the Indians� hunting
and fishing rights on the former Reservation. Kimball II, 590 F.2d at 778.

(b) Oregon�s rights to water for land it acquired by succession to Indian allottees are the same as those of the
individual non-Indian landowners in this action.

(c) Oregon claims title to approximately 92,000 acres on the former Reservation. It asserts that the Swamp Lands
Act of 1850, 43 U.S.C. � 982 et seq., as extended to Oregon by statute in 1860, 43 U.S.C. � 988, entitled it to claim
swamplands within the State. In 1902, Oregon claimed 92,000 *350acres on the Reservation. The United States
Department of the Interior rejected the claim. Oregon contends that the rejection was improper and that patents
should have issued to the State.

Oregon also claims �inchoate title� to the land and the right to appropriate essential water, subject to prior
appropriation by others. Oregon denies that the Government and the Indians were ever entitled to appropriate water
for these 92,000 acres.

The Government asserts that, regardless of whether it was right to reject the 1902 claim, Oregon did not pursue
the claim, and therefore never acquired valid title to the land. The Government also asserts that Oregon�s claim of
inchoate title has no merit.

The facts on Oregon�s claim are insufficiently developed for this court to determine title to the 92,000 acres. If
Oregon wants to pursue this claim, it should file a separate action.

Priority dates of the parties� water rights.

(a) Indian hunting and fishing rights.
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By the Treaty of 1864, the Indians reserved hunting and fishing rights which they had exercised for more than a
thousand years. The priority date of these rights, and of the Indians� water rights which are necessary to preserve their
hunting and fishing rights, is time immemorial.

(b) Indian irrigation rights.

These rights were granted to the Tribe and its members by the Treaty. The priority date of Indian rights to water for
irrigation and domestic purposes is 1864.

(c) The Government�s water rights for the Winema National Forest outside the Reservation.

The Government withdrew these parcels of land for use as national forest in 1893, 1906, 1907, and 1930. The date on
which the Government withdrew each parcel is the priority date of the Government�s water rights for that land.

(d) The rights of the non-Indian landowners and the State of Oregon to water for irrigation and domestic
purposes.

For irrigation and domestic purposes, the non-Indian landowners and the State of Oregon are entitled to an 1864
priority date for water rights appurtenant to their land which formerly belonged to the Indians. The Klamath River
Basin Compact.

The individual defendants contend that the Government is not entitled to Winters doctrine rights for the Refuge
and national forest within the Reservation. They assert that when the Government acquired those lands by purchase
and condemnation, it acquired only the appurtenant water rights which accompanied conveyance of the land;
acquisition of additional water rights after 1957 is governed by the Klamath River Basin Compact, 71 Stat. 497.

I find that it is unnecessary in this action to determine the Government�s water rights for the Refuge and national
forest within the Reservation. I therefore hold that there is no need to determine the Compact�s relevance to
acquisition of water rights by the Government after 1957.

Retention of jurisdiction.

In my view it may be necessary for this court to supervise the distribution of water consistent with this opinion and to
pass on the many problems which may arise out of the allocation of water. It is therefore appropriate for this court to
retain jurisdiction for a period of five years from the date of judgment or, if appealed, from the date of the final
judgment on appeal.

This opinion shall constitute findings of fact and conclusions of law in accordance with Fed.R.Civ.P. 52(a).

Counsel for the individual defendants shall submit a proposed form of judgment.

Footnotes (as printed in the official reporter)
1 Act of August 23, 1958, 72 Stat. 816; � 4, Act of March 16, 1934, 48 Stat. 451.
2 Act of August 23, 1958, 72 Stat. 816, as amended, 73 Stat. 477, 25 U.S.C. � 564w.
3 Act of August 16, 1973, 87 Stat. 349, 25 U.S.C. � 564w-2.
4 This contention is limited to hunting and fishing rights. The Tribe does not assert that Indian irrigation rights date from time

immemorial.
5 I express no opinion on whether the Indians are entitled to require the Government to preserve their hunting and fishing rights. The

Government�s current uses of the Marsh and forests of the Reservation are consistent with the Indians� claims in this action; there is
no need to decide that question now.
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6 The Tribe does not assert irrigation rights for individual landowners. They are parties to this action and assert their own claims as
defendants. It is therefore unnecessary to decide whether the Tribe has standing to assert the irrigation rights of its members.

7 Act of August 23, 1958.
8 Act of August 16, 1973.
9 Judge Neil held that the General Allotment Act �necessarily implies that some water may be sold with the land; otherwise the right to

sell the land would be relatively worthless. The Act was designed to put Indians on an equal footing with the white man by allowing
individual Indians to own fee title to land . . . . In providing fee ownership, Congress certainly intended that the Indian could sell his
land like any other owner. Providing for alienability of implied reserved water rights is not necessary to accomplish this purpose.
The General Allotment Act requires only that the allottee be permitted to convey a water right with his fee to the same extent as a
non-Indian homesteader . . �In keeping with the purpose of the General Allotment Act, the allottee, like the non-Indian
homesteader, must be permitted to convey with his land the water right which he was using at the time of the conveyance, with a
priority date of the first appropriation of those waters. The priority date must be the date of actual appropriation rather than that of
the founding of the reservation, for no part of the Indian allottee�s implied water rights may be conveyed to a non-Indian.� 460
F.Supp. 1320 at 1328.
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United States v. Adair (Adair II)
723 F.2d 1394 (9th Cir. 1983), as modified on denial of rehearing Jan. 24, 1984

Official reporter pages 1394�1420. Text reproduced from the Caselaw Access Project (Harvard Law School Library) static bulk-data
release of the official reporter volume.3

UNITED STATES of America, Plaintiff-Appellee, and Klamath Indian Tribe, Plaintiff-Intervenor-Appellee, v.
Ben ADAIR, et al., Defendants-Appellants, and The State of Oregon, Defendant-Intervenor-Appellant.

Nos. 80-3229, 80-3245, 80-3246 and 80-3257.

United States Court of Appeals, Ninth Circuit.

Argued and Submitted Nov. 6, 1981.

Withdrawn from Submission July 15, 1983.

Resubmitted Nov. 14, 1983.

As Modified on Denial of Rehearing Jan. 24, 1984.

Decided Nov. 15, 1983.

*1397Richard B. Collins, Kim Jerome Gottschalk, Boulder, Colo., for plaintiff-intervenor-appellee.

Stephen D. Dillon, Santa Fe, N.M., amicus curiae, for New Mexico.

Robert L. Klarquist, Dept. of Justice, Washington, D.C., for U.S.

Charles F. Adams, Jere M. Webb, Stoel, Rives, Boley, Fraser & Wyse, Portland, Or., Theodore R. Conn, Lakeview, Or., Jan P. Londahl, Asst.
Atty. Gen., Salem, Or., for State of Or.

Andrew P. Kerr, David Sweeney, Gilbertson, Brownstein, Sweeney, Kerr & Grim, Portland, Or., for defendants-appellants.

Before KILKENNY, GOODWIN and FLETCHER, Circuit Judges.

FLETCHER, Circuit Judge:

In 1975 the United States filed suit in district court, pursuant to 28 U.S.C. � 1345 (1976), for a declaration of water
rights within an area whose boundaries roughly coincide with the former Klamath Indian Reservation. The suit named
as defendants some 600 individual owners of land within the former reservation. The Klamath Tribe intervened as a
plaintiff and the State of Oregon as a defendant.

After a trial on stipulated facts, supplemented by exhibits and affidavits, the district court issued an opinion
declaring: (1) the Tribe and its members have water rights sufficient to maintain their treaty rights to hunt and fish on
the former reservation; (2) individual Indian landowners have water rights, subject to the paramount rights of the
Tribe, sufficient to maintain agriculture on their lands; and, (3) individual non-Indian landowners could acquire the
water rights of their predecessor Indian landowners. The State of Oregon and the individual landowners filed a timely
appeal from the district court decision, as did the United States and the Tribe.

Our jurisdiction rests on 28 U.S.C. � 1291 (1976). We modify the district court�s judgment in part, and as modified,
affirm.

I

BACKGROUND

A. History of the Litigation Area.
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This suit concerns water rights in a portion of the Williamson River watershed. The Williamson River is part of the
larger Klamath River watershed of Southern Oregon and Northern California. That part of the Williamson River
watershed involved in this litigation drains an area of low, forested mountains, flat, grassy valleys and marshes east of
the Cascade Range in south-central Oregon. The average rainfall in the area is low; summers are dry and winters are
severe.

The major feature of the subject area is a large flat valley historically known as the Klamath Marsh. As the
Williamson flows into the north end of this valley, it spreads out and soaks into the porous, pumice soil. During the
wet months of the year, open water and aquatic vegetation cover the lower portion of the valley, the water to a depth
of a few feet. The remainder of the valley is grassland. During dry summer months, as the water recedes, the grassland
in the valley increases. This fluctuating marsh has been an important feeding and resting area for migratory ducks,
geese and other waterfowl for thousands of years. In addition, the Marsh has always supported a variety of other
indigenous wildlife. More recently, large parts of the Klamath Marsh have been used for grazing cattle.

The Klamath Indians have hunted, fished, and foraged in the area of the Klamath Marsh and upper Williamson
River for over a thousand years. In 1864 the Klamath Tribe entered into a treaty with *1398the United States whereby it
relinquished its aboriginal claim to some 12 million acres of land in return for a reservation of approximately 800,000
acres in south-central Oregon. This reservation included all of the Klamath Marsh as well as large forested tracts of the
Williamson River watershed. Treaty between the United States of America and the Klamath and Moadoc Tribes and
Yahooskin Band of Snake Indians, Oct. 14, 1864,16 Stat. 707. Article I of the treaty gave the Klamath the exclusive right
to hunt, fish, and gather on their reservation. Id.; Kimball v. Callahan, 493 F.2d 564, 566 (9th Cir.), cert. denied, 419 U.S.
1019, 95 S.Ct. 491, 42 L.Ed.2d 292 (1974) (Kimball I.) Article II provided funds to help the Klamath adopt an agricultural
way of life. 16 Stat. 708.

For 20 years, until 1887, the Klamath lived on their reservation under the terms of the 1864 treaty. In 1887
Congress passed the General Allotment Act, ch. 119, 24 Stat. 388 (1887) (current version at 25 U.S.C. �� 331-34, 348,
349, 381 (1976)), which fundamentally changed the nature of land ownership on the Klamath Reservation. Prior to the
Act, the tribe held the reservation land in communal ownership. Pursuant to the terms of the Allotment Act, however,
parcels of tribal land were granted to individual Indians in fee. Under the allotment system, approximately 25% of the
original Klamath Reservation passed from tribal to individual Indian ownership. Over time, many of these individual
allotments passed into non-Indian ownership.

The next major change in the pattern of land ownership on the Klamath Reservation occurred in 1954 when
Congress approved the Klamath Termination Act. Act of Aug. 13, 1954, c. 732, � 1, 68 Stat. 718 (codified at 25 U.S.C. ��
564-564w (1976)). Under this Act, tribe members could give up their interest in tribal property for cash. A large
majority of the tribe chose to do this. In order to meet the cash obligation, in 1961, the United States purchased much
of the former Klamath Reservation. The balance of the reservation was placed in a private trust for the remaining tribe
members. See Kimball I, 493 F.2d at 567 (describing termination process); Klamath and Modoc Tribes v. United States,
436 F.2d 1008, 1010-13 (Ct.Cl.) (same), cert. denied, 404 U.S. 950, 92 S.Ct. 271, 30 L.Ed.2d 267 (1971). In 1973, to
complete implementation of the Klamath Termination Act, the United States condemned most of the tribal land held
in trust. Payments from the condemnation proceeding and sale of the remaining trust land went to Indians still
enrolled in the tribe. This final distribution of assets essentially extinguished the original Klamath Reservation as a
source of tribal property.

Even though the Klamath Tribe no longer holds any of its former reservation, the United States still holds title to
much of the former reservation lands. In 1958 the Government purchased approximately 15,000 acres of the Klamath
Marsh, the heart of the former reservation, to establish a migratory bird refuge under the jurisdiction of the United
States Fish and Wildlife Service. Pub.L. No. 85-731, 72 Stat. 816 (1958) (codified as amended at 25 U.S.C. � 564w-l
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(1976)). In 1961 and again in 1973, the Government purchased large forested portions of the former Klamath
Reservation. This forest land became part of the Winema National Forest under the jurisdiction of the United States
Forest Service. 25 U.S.C. �� 564w-l(d), 564w-2 (1976). By these two purchases, the Government became the owner of
approximately 70% of the former reservation lands. The balance of the reservation is in private, Indian and
non-Indian, ownership either through allotment or sale of reservation lands at the time of termination.

B. Proceedings in the District Court.

In September of 1975, the United States filed suit in federal district court seeking a declaration of water rights within
the Williamson River drainage above the �reef� near Kirk, Oregon.1 In January of 1976, *1399the State of Oregon initiated
formal proceedings under state law to determine water rights in the Klamath Basin including that portion of the
Williamson River drainage covered by the Government�s suit. See Or.Rev.Stat. �� 539.010-539.110 (1979). Later in
1976, the State of Oregon moved to intervene as a defendant in the United States suit. The Klamath Tribe also moved
to intervene in the federal suit as a plaintiff. Both motions were granted. Subsequently, the State, joined by the
individual defendants, moved for dismissal of the federal court water rights adjudication in favor of the state
proceeding under the rule announced by the Supreme Court in Colorado River Water Conservation District v. United
States, 424 U.S. 800, 96 S.Ct. 1236, 47 L.Ed.2d 483 (1976). The district court in effect denied the defendants� motion to
dismiss when on November 14, 1977, it entered a Pretrial Order to govern the conduct of the federal suit.

This order, in listing the issues to be decided, significantly limited the nature of the federal proceeding. The
district court did not agree to decide any question concerning the actual quantification of water rights. The questions
listed fell within three basic categories: (1) whether water rights had been reserved for the use of Klamath reservation
lands in the 1864 treaty; (2) whether such fights passed to the Government and to private persons who subsequently
took fee title to reservation lands; and (3) what priorities should be accorded the water rights of each of the present
owners and users of former reservation lands. Although the district court agreed to specify the proper method for
measuring the reserved water rights originally attached to the reservation, it declined to quantify that measure.
Rather, it declared that �[a]ctual quantification of the rights to the use of waters of the Williamson River and its
tributaries within the litigation area will be left for judicial determination, consistent with the decree in this action, by
the State of Oregon under the provisions of 43 U.S.C. � 666 [the McCarran Amendment].�

Pursuant to the terms of the Pretrial Order, the district court determined the priority of water rights among the
litigants as follows: (1) the Klamath Tribe Indians have a water right, with a priority date of time immemorial, �to as
much water on the Reservation lands as they need to protect their hunting and fishing rights,� United States v. Adair,
478 F.Supp. 336, 345 (D.Or.1979); (2) this Indian water right is coterminous with the water right claimed by the United
States as a successor land owner, and therefore renders it unnecessary to determine whether the right has been
transferred to the United States, id. at 347; (3) those lands now owned by the United States outside the former
reservation carry a water right, with priority from the date of withdrawal from the public domain, sufficient to meet
the forest purposes of the withdrawal, id. at 348; (4) individual Indians who still own former reservation lands have
water rights, with priority dating from th� 1864 treaty, �to use water essential to their agricultural needs ... subject to
the superior right of other Indians to use the water for the preservation of hunting and fishing ...,� id. at 346; and, (5)
individual non-Indians who own former reservation lands have a water right �to water for the actual acreage under
irrigation when [they received] title from [their] Indian predecessor[s]. The priority date of that right is 1864. [These
individual non-Indians also acquired] a right, with an 1864 priority date, to water for additional acreage which ... with
reasonable diligence, may [be] place[d] under irrigation.� Id. at 349.

The State of Oregon and the individual defendants appeal from the district court�s *1400decision. They argue, first,
that the district court should have dismissed the federal suit, and second, that the district court erroneously awarded
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water rights to the Tribe and the United States as the Tribe�s successor. The United States and the Tribe also appeal;
they argue that the district court erroneously awarded water rights to non-Indian successors of Indian landowners.

We first consider whether the district court should have dismissed this suit under the Colorado River doctrine.

II

COLORADO RIVER ABSTENTION

A. Background: The Colorado River Doctrine.

In Colorado River Water Conservation District v. United States, 424 U.S. 800, 96 S.Ct. 1236, 47 L.Ed.2d 483 (1976), the
Supreme Court upheld a district court�s dismissal of an action for federal adjudication of water rights in favor of a
contemporaneous state adjudication. In Arizona v. San Carlos Apache Tribe of Arizona, the Court, following Colorado
River, made clear its view that in most cases a federal court should defer to a contemporaneous and comprehensive
state water rights adjudication because �water rights adjudication is a virtually unique type of proceeding, and the
McCarran Amendment is a virtually unique federal statute.� _ U.S. at _, 103 S.Ct. at 3216. See Arizona v. San Carlos
Apache Tribe of Arizona, _ U.S. _, _, 103 S.Ct. 3201, 3216, 77 L.Ed.2d 837 (1983). The course of our review and analysis in
this case is necessarily determined by the factors found controlling in those two cases.

Plainly, the district court had jurisdiction. Federal courts have jurisdiction under 28 U.S.C. � 1345 (1976) to
adjudicate the water rights claims of the United States. Cappaert v. United States, 426 U.S. 128, 145-46, 96 S.Ct. 2062,
2072-73, 48 L.Ed.2d 523 (1976). While the Court in Colorado River pointed out that �state court[s] [have] jurisdiction
over Indian water rights under the [McCarran] Amendment,� 424 U.S. at 809, 96 S.Ct. at 1242, this statement does not
imply that state courts have exclusive jurisdiction over such rights. In fact, the Colorado River Court made this point
explicit when it held that �the McCarran Amendment in no way diminished federal district court jurisdiction under �
1345 and ... the District Court had jurisdiction to hear this case.� Id. In San Carlos Apache Tribe, the Supreme Court
reaffirmed that the McCarran Amendment did not do away with federal jurisdiction over water rights claims brought
under section 1345 or section 1362. See _ U.S. at _ & n. 10, 103 S.Ct. at 3210 & n. 10.2

The Colorado River doctrine is an exception to the general rule that where a district court has statutory
jurisdiction, it *1401has a �virtually unflagging obligation� to exercise that jurisdiction. Colorado River, 424 U.S. at 817, 96
S.Ct. at 1246; see England v. Board of Medical Examiners, 375 U.S. 411, 415, 84 S.Ct. 461, 464-65, 11 L.Ed.2d 440 (1964).3

We read Colorado River and San Carlos Apache Tribe to counsel abstention in the interest of �wise judicial
administration,� despite that obligation, in the majority of water rights adjudications.4

*1402The Court, however, has emphasized that its decision in Colorado River was not intended to preclude all
adjudication in federal court of water rights arising under federal law. See San Carlos Apache Tribe, _ U.S. at _, 103
S.Ct. at 3215. The Court recognized in Colorado River that the circumstances justifying dismissal of a federal suit for
reasons of wise judicial administration �are considerably more limited than the circumstances appropriate for
abstention.� 424 U.S. at 818, 96 S.Ct. at _.5 The Court concluded: �No one factor is necessarily determinative; a
carefully considered judgment taking into account both the obligation to exercise jurisdiction and the combination of
factors counselling against that exercise is required.� Id. at 818-19, 96 S.Ct. at 1247; accord Moses H. Cone Memorial
Hospital v. Mercury Construction, _ U.S. _, 103 S.Ct. 927 at 937, 74 L.Ed.2d 765. In San Carlos Apache Tribe, the Court�s
analysis emphasized the importance, in making this judgment, of avoiding �the possibility of duplicative litigation,
tension and controversy between federal and state forums, hurried and pressured decisionmaking, and confusion
over the disposition of property rights.� Slip op. at 22. With these policies in mind, we turn to a review of the district
court�s �carefully considered judgment� in light of the facts presented to the court.

Exhibit 1, Page 20 of 49

https://static.case.law/f2d/723/cases/1394-01.json
https://www.casemine.com/judgement/us/5914c36fadd7b049347c669a


United States v. Adair � 723 F.2d 1394 (9th Cir. 1983) United States v. Adair / United States v. Braren Case Packet

Page 21

3. Caselaw Access Project � 723 F.2d 1394 (official reporter text) � https://static.case.law/f2d/723/cases/1394-01.json
4. Casemine � United States v. Adair, 723 F.2d 1394 � https://www.casemine.com/judgement/us/5914c36fadd7b049347c669a

B. Standard of Review

Our review is limited to a determination of whether the district court abused its discretion in proceeding to decide
rather than dismiss this case.6 In Will v. Calvert *1403 Fire Insurance Co., 437 U.S. 655, 664, 98 S.Ct. 2552, 2558, 57 L.Ed.2d
504 (1978), the Supreme Court stated that the decision to dismiss for reasons of wise judicial administration is one
�largely committed to the discretion of the district court.� See also Moses H. Cone Memorial Hospital v. Mercury
Construction, 103 S.Ct. at 938; Cf. Brillhart v. Excess Insurance Co. of America, 316 U.S. 491, 495, 62 S.Ct. 1173, 1175-76,
86 L.Ed. 1620 (1942) (decision whether to abstain from exercising federal jurisdiction in light of pending state
proceeding is committed to district court�s discretion). In the present case, therefore, we will not set aside the district
court�s decision to exercise its jurisdiction unless we have a definite and firm conviction that the district court
committed a clear error of judgment in concluding that exceptional circumstances requiring dismissal were not
presented.7 Ander *1404 son v. Air West, Inc., 542 F.2d 522, 524 (9th Cir.1976). Accord, Davis v. Fendler, 650 F.2d 1154, 1161
(9th Cir.1981); United States v. Sumitomo Marine & Fire Insurance Co., 617 F.2d 1365, 1369 (9th Cir.1980). We conclude
that the district court did not abuse its discretion by choosing to determine the federal law priorities among water
rights in this suit.

C. Analysis of the District Court Decision

The state of Oregon and the individual defendants argue that the district court�s exercise of jurisdiction fragments the
adjudication of water rights in the Williamson River, contrary to the policy of the McCarran Amendment. The United
States and the Tribe argue that the district court decision addresses a discrete water rights issue in a context that does
not fragment the state general stream adjudication. They argue further that the district court judgment easily can be
integrated into the state proceeding with no loss of efficiency.

Because of the posture in which this case has reached us, and because the chief goal of abstention under the
Colorado River doctrine is the conservation of state and federal judicial resources, see San Carlos Apache Tribe, _ U.S.
at _, 103 S.Ct. at 3215, we hold that, on the facts of this case, the district court did not abuse its discretion by
proceeding to decide, rather than dismiss, the federal law questions presented to it by the United States� suit. Indeed,
were we to rule otherwise, and erase the district court�s careful and time-consuming consideration of the federal
water rights questions presented by this suit, thereby necessitating relitigation of the same issues in state court, we
would, in effect, �throw the baby out with the bath� and create precisely the duplication and waste of judicial effort
that Colorado River abstention and the McCarran Amendment are designed to avoid.

The Supreme Court stated in San Carlos Apache Tribe that:

Colorado River, of course, does not require that a federal water suit must always be dismissed or stayed in deference
to a concurrent and adequate comprehensive state adjudication. Certainly, the federal courts need not defer to
the state proceedings if the state courts expressly agree to stay their own consideration of the issues raised in the
federal action pending disposition of that action. Moreover, it may be in a particular case that, at the time a
motion to dismiss is filed, the federal suit at issue is well enough along that its dismissal would itself constitute a
waste of judicial resources and an invitation to duplicative effort. See Colorado River, 424 U.S. at 820 [96 S.Ct. at
1247-1248]; Moses H. Cone Hospital, 460 U.S. at _ [103 S.Ct. at 937]. Finally, we do not deny that, in a case in which
the arguments for and against deference to a state adjudication were otherwise closely matched, the fact that a
federal suit was brought by Indians on their own behalf and sought only to adjudicate Indian rights should be
figured into the balance.

_ U.S. at _, 103 S.Ct. at 3215 (emphasis added). In its present posture, this case, in our view, presents the kind of
circumstances recognized by the Supreme Court as features of a particular suit that tip the balance against dismissal
of a federal adjudication of Indian water rights even in the face of a contemporaneous but nascent state proceeding.
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1. �Stay� of State Proceedings.

At the time the United States filed this action in the district court in September of 1975 there was no
contemporaneous state proceeding of any kind to adjudicate water rights in the upper Williamson River watershed.
Some months after the United States filed its suit in federal court, however, the Oregon State Water Resources
Director issued a notice announcing that on Sept. 1, 1976, he would �begin an investigation of the flow and use of
waters of the Klamath River and its tribu*1405taries .... � Under the Oregon scheme for adjudicating water rights, such a
notice of investigation is one of the prerequisites to a state court determination of water rights. In addition, the Water
Resources Director, after investigation, must decide that the �facts and conditions justify� making a determination of
water rights. See Or.Rev. Stat. 539.020 (1981). At the time the district court ruled on defendants� motion to dismiss the
federal suit, none of the preliminary steps in the Oregon adjudication had been completed.8

Of equal or greater importance to our decision in this case, however, is the fact that even at this time, some seven
years after the Oregon Water Resources Director issued his notice of investigation, the state determination of water
rights in the Klamath Basin has not proceeded beyond administrative investigation. Indeed, the
information-gathering stage of the procedure is not yet complete. In effect, the state proceeding has been stayed
during the pendency of this federal suit. See San Carlos Apache Tribe of Arizona at _, 103 S.Ct. at 3215.9

2. Duplication and Waste of Judicial Resources That Would be Occasioned by Dismissal of the Federal Suit.

As the Supreme Court in San Carlos Apache Tribe warned, �in a particular case ... the federal suit at issue [may be] well
enough along that its dismissal would itself constitute a waste of judicial resources and an invitation to duplicative
effort.� At _, 103 S.Ct. at 3215.10 It is our opinion that this case presents precisely such a situation. First, we note that
the district court carefully tailored its exercise of jurisdiction to decide only the priority among water rights created
under federal law. See infra Section 11(C)(1)(c); see also Moses H. Gone Memorial Hospital v. Mercury Construction, 103
S.Ct. at 941. Second, the contemporaneous state proceeding for adjudicating water rights was, and still is, nascent.
Finally, the district court has taken evidence, heard extensive argument from all of the parties, and developed a
multi-volumed record on which to base its decision of the water rights questions presented by this case. Both the
individual defendants as well as the intervenor, State of Oregon, have been offered, and have taken, a full opportunity
to participate in all aspects of this litigation. The district court�s determination of water rights is more than �well
enough along,� it is complete. Given this factual setting, it is clear to us that neither the policies of the McCarran
Amendment, nor the interest of wise judicial administration would be served by a decision from this court reversing
and vacating the district *1406court�s judgment without reaching the merits. See San Carlos Apache Tribe, at _, 103 S.Ct.
at 3214.

3. The District Court�s Adjudication of Indian Water Rights.

In its Pretrial Order, the district court carefully outlined the issues it would decide and those it would leave to
subsequent state adjudication. The court limited its determination to ordering the priority among reserved water
rights arising under federal law. The district court explicitly anticipated that �[a]ctual quantification of the [reserved]
rights to use of the waters of the Williamson River and its tributaries within the [federal] litigation area will be left for
judicial determination, consistent with the decree in this action, by the State of Oregon under the provisions of [the
McCarran Amendment].�

In so limiting its exercise of jurisdiction, the district court avoided passing on questions of state water law and
indeed ruled only on those questions involving application of the federal Indian law doctrine of reserved water rights.
Far from improperly intruding on the role of the state court, we find that in exercising federal jurisdiction in this
fashion the district court coordinated its adjudication of water rights with adjudication by the state court so as to
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allow each forum to consider those issues most appropriate to its expertise.11

In addition, while this case was not filed initially by the Klamath Tribe under the *1407provisions of 28 U.S.C. � 1362,
the Tribe intervened on its own behalf shortly after the United States filed suit. Such intervention was quite proper
since, had the Tribe not intervened, the United States could have been in the difficult position of representing
competing interests in the same law suit. See infra Section III(C); see also Nevada v. United States, _ U.S. _, 103 S.Ct.
2906, 2917, 77 L.Ed.2d 509 (1983) (recognizing problems faced by Government when it is given the duty to represent
competing interests). Once the Tribe intervened, in light of the district court�s limited exercise of jurisdiction, the case
presented, for all practical purposes, a suit to adjudicate Indian water rights on behalf of an Indian Tribe. See San
Carlos Apache Tribe, _ U.S. at _, 103 S.Ct. at 3214.

4. Summary.

The district court limited its exercise of jurisdiction to a determination of the priority among federal water rights on
lands roughly within the boundaries of the former Klamath Indian Reservation. It did not undertake a general stream
adjudication. Proceeding in this fashion, it avoided the duplication of any state water rights adjudication and, we
think, the pitfalls of piecemeal determination of water rights. In fact, the district court considered those factors
identified as �secondary� in Colorado River, see 424 U.S. at 820, 96 S.Ct. at 1247-48, and found, correctly we think, that
they did not counsel dismissal.12 Under these circumstances we cannot say that the district court abused its
discretion. Because the district court had statutory jurisdiction to act as it did, and because we believe it would be an
exercise in unwise and wasteful judicial administration inconsistent with the Supreme Court�s decision in San Carlos
Apache Tribe to vacate and cast aside the district court�s carefully considered judgment in these matters, we proceed
to a review of the merits of the district court�s decision.

III

WATER RIGHTS

The district court declared reserved water rights within the litigation area to *1408the Klamath Tribe, the Government,
individual Indians, and non-Indian successors to Indian land owners. Each of the parties appeals from a different
aspect of the district court�s judgment. We address, first, the State and individual defendants� appeal from the court�s
declaration of water rights to the Tribe.

A. A Reservation of Water to Accompany the Tribe�s Treaty Right to Hunt, Fish, and Gather.

Article I of the 1864 treaty with the Klamath Tribe reserved to the Tribe the exclusive right to hunt, fish, and gather on
its reservation. 16 Stat. 707, 708; Kimball I, 493 F.2d at 566. This right survived the Klamath Termination Act, 25 U.S.C.
�� 564-564w (1976). See Kimball v. Callahan, 590 F.2d 768, 775 (9th Cir.), cert. denied, 444 U.S. 826, 100 S.Ct. 49, 62
L.Ed.2d 33 (1979) (Kimball II); Kimball I, 493 F.2d at 569. The issue presented for decision in this case is whether, as the
district court held, these hunting and fishing rights carry with them an implied reservation of water rights.

1. Reservation of Water in the 1864 Treaty-

In Winters v. United States, 207 U.S. 564, 576-77, 28 S.Ct. 207, 211-12, 52 L.Ed. 340 (1908), the Supreme Court held that
the treaty creating the Fort Belknap Indian Reservation contained an implied reservation of water to irrigate the arid
Indian lands. More recently, in Cappaert v. United States, 426 U.S. 128, 96 S.Ct. 2062, 48 L.Ed.2d 523 (1976), and United
States v. New Mexico, 438 U.S. 696, 98 S.Ct. 3012, 57 L.Ed.2d 1052 (1978), the Supreme Court addressed the scope and
nature of Winters doctrine water rights on federal lands other than Indian reservations. In Cappaert, the Court upheld
a lower court determination that, in setting aside the Devil�s Hole National Monument, the United States had reserved
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a quantity of water sufficient to meet the purposes for which the Monument was established. The Court stated:

In determining whether there is a federally reserved water right implicit in a federal reservation of public land, the
issue is whether the Government intended to reserve unappropriated and thus available water. Intent is inferred if
the previously unappropriated waters are necessary to accomplish the purposes for which the reservation was
created.

426 U.S. at 139, 96 S.Ct. at 2070. In New Mexico, the Supreme Court clarified the scope of the reserved water rights
doctrine in the course of determining whether the United States had reserved water for use on the Gila National
Forest in New Mexico. The Court indicated that water may be reserved under the Winters doctrine only for the primary
purposes of a federal reservation. 438 U.S. at 702, 98 S.Ct. at 3015. Hence, even though the Supreme Court agreed that
hunting, fishing, and recreation are among the purposes for which the National Forest System is maintained, it
determined that these purposes are secondary to the purposes of �securing favorable conditions of water flows,� and
furnishing �a continuous supply of timber.� 16 U.S.C. � 475 (1976), quoted in United States v. New Mexico, 438 U.S. at
706-07, 98 S.Ct. at 3017. Accordingly, only the latter purposes carried with them an implied reservation of water rights.
438 U.S. at 713-15, 98 S.Ct. at 3020-22. New Mexico and Cappaert, while not directly applicable to Winters doctrine
rights on Indian reservations, see F. Cohen, Handbook of Federal Indian Law 581-85 (1982 ed.),13 establish several
useful guidelines. First, water rights may be implied only �[w]here water is necessary to *1409fulfill the very purposes for
which a federal reservation was created,� and not where it is merely �valuable for a secondary use of the reservation.�
New Mexico, 438 U.S. at 702, 98 S.Ct. at 3014. Second, the scope of the implied right is circumscribed by the necessity
that calls for its creation. The doctrine �reserves only that amount of water necessary to fulfill the purpose of the
reservation, no more.� Cappaert, 426 U.S. at 141, 96 S.Ct. at 2071.

The question, therefore, is whether securing to the Indians the right to hunt, fish, and gather was a primary
purpose of the Klamath Reservation. Resolution of this question, in turn, depends on an analysis of the intent of the
parties to the 1864 Klamath Treaty as reflected in its text and the surrounding circumstances. See Washington v.
Fishing Vessel Ass�n, 443 U.S. 658, 675-76, 99 S.Ct. 3055, 3069-70, 61 L.Ed.2d 823 (1979); United States v. Winters, 207
U.S. at 575-76, 28 S.Ct. at 211. The State and individual appellants argue that the intent of the 1864 Treaty was to
convert the Indians to an agricultural way of life. The Government and the Tribe argue that an equally important
purpose of the treaty was to guarantee continuity of the Indians� hunting and gathering lifestyle. Under the guidelines
established in Cappaert and New Mexico, we find that both objectives qualify as primary purposes of the 1864 Treaty
and accompanying reservation of land.

Article I of the Klamath Treaty expressly provides that the Tribe will have exclusive on-reservation fishing and
gathering rights. 16 Stat. 708. This language has been interpreted to include, in addition, a grant of exclusive hunting
and trapping rights. Kimball I, 493 F.2d at 566; Klamath & Modoc Tribes v. Maison, 139 F.Supp. 634, 637 (D.Or.1956),
aff�d in part, rev�d in part, 338 F.2d 620 (9th Cir.1964). As this court noted in Kimball I,

The specific treaty provision reserving the Klamaths� exclusive right to fish could prompt the argument that their
treaty excludes the right to hunt. However, in light of the highly significant role that hunting and trapping played
(and continue to play) in the lives of the Klamaths, it seems unlikely that they would have knowingly relinquished
these rights at the time they entered into the treaty.

493 F.2d at 566 (footnote omitted).14 In view of the historical importance of hunting and fishing, and the language
of Article I of the 1864 Treaty, we find that one of the �very purposes� of establishing the Klamath Reservation was to
secure to the Tribe a continuation of its traditional hunting and fishing lifestyle. This was at the forefront of the Tribe�s
concerns in negotiating the treaty and was recognized as important by the United States as well.15
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At the same time, as the State and individual defendants argue, Articles II *1410through V of the 1864 Treaty evince a
purpose to convert the Klamath Tribe to an agricultural way of life. Article II provides that monies paid to the Tribe in
consideration for the land ceded by the treaty �shall be expended ... to promote the well-being of the Indians, advance
them in civilization, and especially agriculture, and to secure their moral improvement and education.� 16 Stat. 708
(emphasis added). A similar focus on agriculture is reflected in the language of Articles III, IV and V. Id. at 708-09. It is
apparent that a second essential purpose in setting aside the Klamath Reservation, recognized by both the Tribe and
the Government, was to encourage the Indians to take up farming.

Neither Cappaert nor New Mexico requires us to choose between these activities or to identify a single essential
purpose which the parties to the 1864 Treaty intended the Klamath Reservation to serve. See supra note 11. In fact, in
Colville Confederated Tribes v. Walton, 647 F.2d 42 (9th Cir.), cert. denied, 454 U.S. 1092, 102 S.Ct. 657, 70 L.Ed.2d 630
(1981), this court found that provision of a �homeland for the Indians to maintain their agrarian society,� id. at 47, as
well as �preservation of the tribe�s access to fishing grounds,� id. at 48, were dual purposes behind establishment of
the Colville Reservation. Consequently the court found an implied reservation of water to support both of these
activities. President Grant established the Colville Reservation in a one-paragraph Executive Order that stated only
that the land would be �set apart as a reservation for said Indians.�16 Thus the court in Colville discovered the
purposes of the reservation and implied water rights from a much less explicit text than that provided by the 1864
Klamath Treaty, Articles I through V. See Colville, 647 F.2d at 47 n. 8. We therefore have no difficulty in upholding the
district court�s finding that at the time the Klamath Reservation was established, the Government and the Tribe
intended to reserve a quantity of the water flowing through the reservation not only for the purpose of supporting
Klamath agriculture, but also for the purpose of maintaining the Tribe�s treaty right to hunt and fish on reservation
lands.

A water right to support game and fish adequate to the needs of Indian hunters and fishers is not a right
recognized as a part of the common law doctrine of prior appropriation followed in Oregon.17 Indeed, one of the
standard requirements of the prior appropriation doctrine is that some diversion of the natural flow of a stream is
necessary to effect a valid appropriation.18 But diversion of water is not required to support the fish and game that
*1411the Klamath Tribe take in exercise of their treaty rights. Thus the right to water reserved to further the Tribe�s
hunting and fishing purposes is unusual in that it is basically non-consumptive. See 1 R. Clark, Waters and Water Law �
55.2, at 578-81 (1967). The holder of such a right is not entitled to withdraw water from the stream for agricultural,
industrial, or other consumptive uses (absent independent consumptive rights). Rather, the entitlement consists of
the right to prevent other appropriated from depleting the streams waters below a protected level in any area where
the non-consumptive right applies. See Cappaert, 426 U.S. at 143, 96 S.Ct. at 2072 (characterizing right in similar
manner). In this respect, the water right reserved for the Tribe to hunt and fish has no corollary in the common law of
prior appropriations.19

2. Effect of the Klamath Termination Act on the Tribe�s Hunting and Fishing Water Rights.

In 1954, Congress terminated federal supervision of the Klamath Tribe. 25 U.S.C. �� 564-564w (1976). The state and
individual appellants now argue that the Termination Act also abrogated any water rights reserved by the 1864 Treaty
to accompany the Tribe�s right to hunt and fish. Appellants contend that when federal supervision was terminated,
former reservation lands were sold at full market value without limitations on use. See Act of Aug. 23, 1958, Pub.L. No.
85-371, 72 Stat. 816, 817 (1958 amendments to Termination Act). They conclude that recognition of a reserved water
right to sustain the Tribe�s hunting and fishing rights would impose a servitude or limitation on the use of former
reservation lands in contravention of the Termination Act policy of unencumbered sale.
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Appellants� argument, however, overlooks the substantive language of the Termina*1412tion Act,20 the canons of
construction for legislation affecting Indian Tribes, and the implications of our decision in Kimball I. Section 564m(a)
of the Termination Act provides, �[n]othing in sections 564-564w of this title shall abrogate any water rights of the
tribe and its members.� 25 U.S.C. � 564m(a) (1976); see Menominee Tribe v. United States, 391 U.S. 404, 416 n. 7, 88 S.Ct.
1705, 1712-13 n. 7, 20 L.Ed.2d 697 (1968) (Stewart, J., dissenting). This provision admits no exception, nor can it be
read to exclude reserved water rights. Congress presumably was aware of the importance of such rights to Indian
tribes at the time it drafted section 564m of the Klamath Termination Act.21 A conclusion that the Termination Act
ended the Klamath�s hunting and fishing water rights would impute to Congress the intention to abrogate rights
guaranteed to the Tribe in the 1864 Treaty. As the Supreme Court noted in Menominee Tribe v. United States, 391 U.S.
404, 413, 88 S.Ct. 1705, 1711, 20 L.Ed.2d 697 (1968), it is �difficult to believe that Congress, without explicit statement,
would subject the United States to a claim for compensation by destroying property rights conferred by treaty.� See
Swim v. Bergland, 696 F.2d 712, 717 (9th Cir.1983); United States v. State of Washington, 520 F.2d 676, 693 (9th Cir.1975)
(�[o]nce a tribe is determined to be a party to a treaty, its rights under that treaty may be lost only by unequivocal
action of Congress.�), cert. denied, 423 U.S. 1086, 96 S.Ct. 877, 47 L.Ed.2d 97 (1976); Comment, The Water Rights of
Klamath Indian Allottees, 59 Ore.L.Rev. 299, 312-17 (1980). Because Congress in section 564m of the Termination Act
explicitly protected tribal water rights and nowhere in the Act explicitly denied them, we can only conclude that such
rights survived termination.

Our conclusion is confirmed by this court�s prior decision in Kimball I. There we found that the Tribe�s hunting and
fishing rights, protected by Article I of the 1864 Treaty, survived passage of the Termination Act. 493 F.2d at 568-69; see
Kimball II, 590 F.2d at 775. Were we to deny today reservation of sufficient water to protect the rights recognized in
Kimball I and II, we would effectively nullify the substance of those decisions. In sum, we agree with the district court
that the water rights reserved to the Klamath Tribe by Treaty in 1864 were not abrogated by enactment of the Klamath
Termination Act in 1954.

3. Priority of the Water Right Reserved to Accompany the Tribe�s Treaty Right to Hunt and Fish.

The district court found that the Tribe�s water right accompanying its right to hunt and fish carried a priority date for
appropriation of time immemorial. United States v. Adair, 478 F.Supp. at 350. The State and individual appellants
argue that an implied reservation of water cannot have a priority date earlier than establishment of the reservation.
The Government and the Tribe argue that a pre-reservation priority date is appropriate for tribal water uses that
pre-date establishment of the reservation. We have been unable to find any decisions that squarely address this issue.
We therefore begin our analysis by turning to well-established principles of Indian treaty interpretation and Indian
property rights for guidance.

Foremost among these is the principle that �the treaty is not a grant of *1413rights to the Indians, but a grant of
rights from them � a reservation of those not granted.� United States v. Winans, 198 U.S. 371, 381, 25 S.Ct. 662, 664, 49
L.Ed. 1089 (1905); accord Washington v. Fishing Vessel Ass�n, 443 U.S. 658, 678, 680-81, 99 S.Ct. 3055, 3070-71, 3071-72,
61 L.Ed.2d 823 (1979); United States v. Wheeler, 435 U.S. 313, 327 n. 24, 98 S.Ct. 1079, 1088 n. 24, 55 L.Ed.2d 303 (1978).
Further, Indian treaties should be construed as the tribes would have understood them. Choctaw Nation v. Oklahoma,
397 U.S. 620, 631, 90 S.Ct. 1328, 1334-35, 25 L.Ed.2d 615 (1970); United States v. Top Sky, 547 F.2d 486, 487 (9th
Cir.1976); Kimball I, 493 F.2d at 566 & n. 7 (treaty construed as Indians would have understood it given practices and
customs of tribe at time treaty was negotiated); see also Worcester v. Georgia, 31 U.S. (6 Pet.) 515, 551-54, 8 L.Ed. 483
(1832). And any ambiguity in a treaty must be resolved in favor of the Indians. Oliphant v. Suquamish Indian Tribe, 435
U.S. 191, 208 n. 17, 98 S.Ct. 1011, 1020 n. 17, 55 L.Ed.2d 209 (1978); Bryan v. Itasca County, 426 U.S. 373, 392, 96 S.Ct.
2102, 2112-13, 48 L.Ed.2d 710 (1976); Confederated Salish & Kootenai Tribes v. Namen, 665 F.2d 951, 962 (9th Cir.), cert.
denied, 459 U.S. 977, 103 S.Ct. 314, 74 L.Ed.2d 291 (1982). A corollary of these principles, also recognized by the
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Supreme Court, is that when a tribe and the Government negotiate a treaty, the tribe retains all rights not expressly
ceded to the Government in the treaty so long as the rights retained are consistent with the tribe�s sovereign
dependent status. See Oliphant v. Suquamish Indian Tribe, 435 U.S. at 208, 98 S.Ct. at 1020-21; United States v.
Ahtanum Irrigation Dist., 236 F.2d 321, 326 (9th Cir.1956), cert. denied, 352 U.S. 988, 77 S.Ct. 386, 1 L.Ed.2d 367 (1957).

In 1864, at the time the Klamath entered into a treaty with the United States, the Tribe had lived in Central Oregon
and Northern California for more than a thousand years. This ancestral homeland encompassed some 12 million
acres. Within its domain, the Tribe used the waters that flowed over its land for domestic purposes and to support its
hunting, fishing, and gathering lifestyle. This uninterrupted use and occupation of land and water created in the Tribe
aboriginal or �Indian title� to all of its vast holdings. See United States v. Klamath and Modoc Tribes, 304 U.S. 119,
122-23, 58 S.Ct. 799, 801, 82 L.Ed. 1219 (1938); see also United States v. Santa Fe Pacific R. Co., 314 U.S. 339, 345, 62 S.Ct.
248, 251, 86 L.Ed. 260 (1941); Holden v. Joy, 84 U.S. (17 Wall.) 211, 244, 21 L.Ed. 523 (1872). See generally, Note, �Indian
Title: The Rights of American Natives in Lands They Have Occupied Since Time Immemorial,� 75 Colum.L.Rev. 655 (1975).
Aboriginal title is �considered as sacred as the fee simple of the whites.� Mitchel v. United States, 34 U.S. (9 Pet.) 711,
745, 9 L.Ed. 283 (1835); accord United States v. Santa Fe Pacific R. Co., 314 U.S. at 345, 62 S.Ct. at 251. The Supreme
Court has specifically held that the Tribe had aboriginal title to, timber on the Klamath Reservation. United States v.
Klamath and Modoc Tribes, 304 U.S. 119, 122-23, 58 S.Ct. 799, 801, 82 L.Ed. 1219 (1938). The Tribe�s title also included
aboriginal hunting and fishing rights, see Sac & Fox Tribe of Mississippi in Iowa v. Licklider, 576 F.2d 145, 151 (8th Cir.),
cert. denied, 439 U.S. 955, 99 S.Ct. 353, 58 L.Ed.2d 346 (1978), and by the same reasoning, an aboriginal right to the
water used by the Tribe as it flowed through its homeland. Cf. United States v. Santa Fe Pacific R. Co., 314 U.S. at 344,
359, 62 S.Ct. at 257�58 (accounting ordered for rents, issues and profits derived from lands to which tribe held
aboriginal title). Only the United States can extinguish such aboriginal title. United States v. Alcea Band of Tillamooks,
329 U.S. 40, 46, 67 S.Ct. 167, 170, 91 L.Ed. 29 (1946). Until the latter part of the nineteenth century, aboriginal title was
most often extinguished by a treaty between the affected tribe and the United States. See C. Wilkinson & J. Volkman,
Judicial Review of Indian Treaty Abrogation: �As Long as Water Flows, or Grass Grows Upon the Earth� � How Long a
Time Is That? 63 Calif.L.Rev. 601, 608-12 (1975).

With this background in mind, we examine the priority date attaching to the Klamath Tribe�s reservation of water
to support its hunting and fishing rights. In Ar-*1414tide I of the 1864 Treaty the Tribe expressly ceded �all [its] right, title
and claim� to most of its ancestral domain. 16 Stat. 707. In the same article, however, the Tribe reserved for its
exclusive use and occupancy the lands that became the Klamath Reservation, the same lands that are the subject of
the instant suit. 16 Stat. 708. There is no indication in the treaty, express or implied, that the Tribe intended to cede
any of its interest in those lands it reserved for itself. See United States v. Winans, 198 U.S. at 381, 25 S.Ct. at 664; United
States v. Ahtanum Irrigation Dist., 236 F.2d at 326. See also Bryan v. Itasca County, 426 U.S. at 392, 96 S.Ct. at 2112-13.
Nor is it possible that the Tribe would have understood such a reservation of land to include a relinquishment of its
right to use the water as it had always used it on the land it had reserved as a permanent home. See Choctaw Nation v.
Oklahoma, 397 U.S. at 631, 90 S.Ct. at 1334-35; Kimball I, 493 F.2d at 566. Further, we find no language in the treaty to
indicate that the United States intended or understood the agreement to diminish the Tribe�s rights in that part of its
aboriginal holding reserved for its permanent occupancy and use. Accordingly, we agree with the district court that
within the 1864 Treaty is a recognition of the Tribe�s aboriginal water rights and a confirmation to the 'Tribe of a
continued water right to support its hunting and fishing lifestyle on the Klamath Reservation.

Such water rights necessarily carry a priority date of time immemorial. The rights were not created by the 1864
Treaty, rather, the treaty confirmed the continued existence of these rights. See Washington v. Fishing Vessel Ass�n, 443
U.S. at 678-81, 99 S.Ct. at 3070-72; State v. Coffee, 97 Idaho 905, 908, 556 P.2d 1185, 1188 (1976); see also Worcester v.
Georgia, 31 U.S. (6 Pet.) 515, 8 L.Ed. 483 (1832); Johnson v. McIntosh, 21 U.S. (8 Wheat.) 543, 5 L.Ed. 681 (1823). See
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generally W. Veeder, Indian Prior and Paramount Rights to the Use of Water, 16 Rocky Mtn.Min.L.Inst. 631, 649-57
(1971). To assign the Tribe�s hunting and fishing water rights the later, 1864, priority date argued for by the State and
individual appellants would ignore one of the fundamental principles of prior appropriations law � that priority for a
particular water right dates from the time of first use. See 5 R. Clark, Waters and Water Rights �� 410, 414.2 (1972).
Furthermore, an 1864 priority date might limit the scope of the Tribe�s hunting and fishing water rights by reduction
for any pre-1864 appropriations of water. This could extinguish rights the Tribe held before 1864 and intended to
reserve to itself thereafter. Thus, we are compelled to conclude that where, as here, a tribe shows its aboriginal use of
water to support a hunting and fishing lifestyle, and then enters into a treaty with the United States that reserves this
aboriginal water use, the water right thereby established retains a priority date of first or immemorial use.22

This does not mean, however, as the individual appellants argue, that the former Klamath Reservation will be
subject to a �wilderness servitude� in favor of the Tribe. Apparently, appellants read the water rights decreed to the
Tribe to require restoration of an 1864 level of water flow on former reservation lands now used by the Tribe to
maintain traditional hunting and fishing lifestyles. We do not interpret the district court�s decision so expansively.

In its opinion discussing the Tribe�s hunting and fishing water rights, the district court stated �[t]he Indians are still
entitled to as much water on the Reservation lands as they need to protect their hunting and fishing rights.� 478
F.Supp. at 345. We interpret this statement to confirm to the Tribe the amount of water necessary to support its
hunting and fishing rights as currently exercised to maintain the livelihood of Tribe members, not as *1415these rights
once were exercised by the Tribe in 1864. We find authority for such a construction of the Indians� rights in the
Supreme Court�s decision in Washington v. Fishing Vessel Ass�n, 443 U.S. 658, 99 S.Ct. 3055, 61 L.Ed.2d 823 (1979).
There, citing Arizona v. California, 373 U.S. 546, 83 S.Ct. 1468, 10 L.Ed.2d 542 (1963), a reserved water rights case, the
court stated �that Indian treaty rights to a natural resource that once was thoroughly and exclusively exploited by the
Indians secures so much as, but not more than, is necessary to provide the Indians with a livelihood � that is to say, a
moderate living.� 443 U.S. at 686, 99 S.Ct. at 3075. Implicit in this �moderate living� standard is the conclusion that
Indian tribes are not generally entitled to the same level of exclusive use and exploitation of a natural resource that
they enjoyed at the time they entered into the treaty reserving their interest in the resource, unless, of course, no
lesser level will supply them with a moderate living. See Washington v. Fishing Vessel Ass�n, 443 U.S. at 686, 99 S.Ct. at
3074-75.23 As limited by the �moderate living� standard enunciated in Fishing Vessel, we affirm the district court�s
decision that the Klamath Tribe is entitled to a reservation of water, with a priority date of immemorial use, sufficient
to support exercise of treaty hunting and fishing rights.24

B. Water Rights of Successors-in-interest to Klamath Indian Allottees.

The district court declared water rights to both Indian and non-Indian successors-in-interest to Klamath Indian
allottees. As to the Indian owners of allotted lands, appellants argue that the terms of the Klamath Termination Act
subject any water rights of such allottees to state water law. See 25 U.S.C. � 564m (1976). The Tribe, by cross-appeal,
also challenges the district court�s declaration of water rights to non-Indian successors-in-interest to lands previously
allotted to members of the Tribe. We affirm the district court�s determination in all respects on these issues.

1. Indian Successors to Allotted Reservation Lands.

With regard to individual Indian landowners, the district court stated:

The individual Indian landowners are entitled to use water essential to their agricultural needs when those needs
arise. This right, however, is subject to the superior right of other Indians to use the water for the preservation of
hunting and fishing on Reservation lands.

The priority date of Indian rights to water for irrigation and domestic purposes is 1864.
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478 F.Supp. at 346, 350. The scope of Indian irrigation rights is well settled. See Arizona v. California, 373 U.S. 546,
599-601, 83 S.Ct. 1468, 1497-98, 10 L.Ed.2d 542 (1963). It is a right to sufficient water to �irrigate all the practicably
irrigable acre*1416age on the reservation.� Id. at 600, 83 S.Ct. at 1498. Individual Indian allottees have a right to use a
portion of this reserved water. United States v. Powers, 305 U.S. 527, 531, 59 S.Ct. 344, 346, 83 L.Ed. 330 (1939).
Moreover, the full measure of this right need not be exercised immediately. As with rights reserved to the Tribe, water
may be used by Indian allottees for present and future irrigation needs.25 See Colville Confederated Tribe v. Walton,
647 F.2d at 51; United States v. Ahtanum Irrigation District, 236 F.2d 321, 342 (9th Cir.1956).

This right is limited here only by section 14 of the Klamath Termination Act, 25 U.S.C. � 564m (1976). This section
provides, first, that �[n]othing in [The Termination Act] shall abrogate any water rights of the tribe and its members,�
and second, that �the laws of the State of Oregon with respect to abandonment of water rights by non-use shall not
apply to the tribe and its members until fifteen years after the date of the proclamation [of termination].� Id. The State
and individual appellants argue that the second part of section 564m was meant to apply all Oregon water law, except
that respecting abandonment of water rights by non-use, to the Tribe immediately upon the proclamation of
termination.26

We cannot accept this position. To do so would undermine the explicit command in the first part of section 564m
that termination does not abrogate Klamath tribal water rights. For example, under appellants� interpretation of
section 564m, after the proclamation in 1961 any water rights of the Tribe not perfected under the Oregon system,
whether or not these rights were in actual use, would be lost to the Tribe. See, e.g., Or.Rev.Stat. �� 537.211-537.270,
537.410-537.450 (1981). Moreover, if all Oregon water law except the non-use provisions were applied to the Tribe in
1961, the Tribe�s ability to appropriate its full measure of reserved water rights would be cut off because Oregon water
law, unlike the law of federal reserved rights, has no provision to protect reserved but unappropriated waters.

In order to effectuate the Termination Act�s explicit command that Klamath water rights survive unimpaired, we
must interpret the second part of section 564m to mean that starting in 1976, fifteen years after the proclamation of
termination in 1961, reserved water actually appropriated for use by members of the Tribe on allotments, could be
lost under Oregon laws �with respect to abandonment of water rights by non-use.� However, no other provision of
Oregon water law that might preclude appropriation of the full measure of Klamath reserved water rights may be
applied to the Tribe or its members consistently with the unequivocal language of protection in the first sentence of
section 564m.27 *1417To hold otherwise would sanction destruction of treaty rights in the absence of the required
express Congressional approval. See Menominee Tribe v. United States, 391 U.S. 404, 413, 88 S.Ct. 1705, 1711, 20
L.Ed.2d 697 (1968) (abrogation of treaty rights not lightly imputed to Congress in the absence of explicit statement);
accord, Kimball I, 493 F.2d at 569; United States v. State of Washington, 520 F.2d 676, 693 (9th Cir. 1975), cert. denied,
423 U.S. 1086, 96 S.Ct. 877, 47 L.Ed.2d 97 (1976). See generally Comment, The Water Rights of Klamath Indian Allottees,
59 Ore.L.Rev. 299, 312-17 (1980).

2. Non-Indian Successors to Allotted Reservation Lands.

The district court held that:

a non-Indian successor to an Indian allottee acquires an appurtenant right to water for the actual acreage under
irrigation when he gets title from his Indian predecessor. The priority date of that right is 1864.

The non-Indian also acquires a right, with an 1864 priority date, to water for additional acreage which he, with
reasonable diligence, may place under irrigation.

478 F.Supp. at 349. The sole claim raised by the Tribe in its cross-appeal is to this aspect of the district court�s
decision.
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The claim, however, is foreclosed by our recent decision in Colville Confederated Tribes v. Walton, 647 F.2d at 42.
There we held that �[t]he full quantity of water available to the Indian allottee thus may be conveyed to the
non-Indian purchaser.� Id. at 51. The limitations on this transfer, recognized in Colville are, first, that the non-Indian
successor�s right to water is �limited by the number of irrigable acres [of former reservation lands that] he owns,� id.,
and second, that the non-Indian purchaser may lose the right to that quantity of water through non-use. Thus, citing
the district court�s opinion in the instant case, in Colville, we limited a non-Indian successor to lands allotted to a
member of the Colville Tribe to the amount of water used by the Indian predecessor plus additional water that �he or
she appropriates with reasonable diligence after the passage of title.� Id; see United States v. Hibner, 27 F.2d 909
(D.Idaho 1928).28 Accordingly, the district court�s decision on this point is affirmed.

C. The United States� Water Rights in Former Klamath Reservation Lands.

The district court did not determine the scope or priority of the Government�s water rights on land it now owns within
the former Klamath Reservation,29 although the Government�s claims had been developed fully in the record before
the court. These Government lands constitute approximately 70% of the former reservation and include the Klamath
National Wildlife Refuge and large portions of the Winema National Forest. Rather than determine the Government�s
water rights in these lands, however, the district court concluded:

The protection of the Indians� hunting and fishing rights requires a natural streamflow through both the Marsh
and forest lands on the former Reservation. The Indians� use of their rights to that streamflow will ensure that
enough water flows through the Refuge and through the Winema National Forest within the former Reservation to
fulfill the Government�s purposes for those lands.

It is therefore unnecessary to issue a separate declaration of Government water rights for the Refuge and forests
of the Reservation.

478 F.Supp. at 347. The Government, in its brief, states that �while the court below assumed that fulfillment of the
Indians� Article I rights will also satisfy all of the rights of the United States, this thesis was *1418not asserted, much less
established, before the district court.� We agree.

The most significant water rights still held by the Klamath Tribe on former reservation lands are those that
accompany their treaty hunting and fishing rights. See supra Section III(A)(1).30 These rights are essentially
nonconsumptive in nature. Id. Thus, to the extent that the United States now owns former reservation lands which
may be benefited by a compatible nonconsumptive use of water, the Government may participate in the enjoyment of
the Klamath�s hunting and fishing water rights. See United States v. Alpine Land & Reservoir Co., 697 F.2d 851, 859-60
(9th Cir.) (discussing water right for recreation), cert, denied, sub nom. Pyramid Lake Paiute Tribe of Indians v.
Truckee-Carson Irrigation District, _ U.S. _, 104 S.Ct. 193, 78 L.Ed.2d 170 (1983).

We must point out, however, that the Government has no ownership interest in, or right to control the use of, the
Klamath Tribe�s hunting and fishing water rights. The hunting and fishing rights from which these water rights arise by
necessary implication were reserved by the Tribe in the 1864 treaty with the United States. See supra section III(A). The
hunting and fishing rights themselves belong to the Tribe and may not be transferred to a third party. See generally
Montana v. United States, 450 U.S. 544, 101 S.Ct. 1245, 67 L.Ed.2d 493 (1981). Because the Klamath Tribe�s treaty right
to hunt and fish is not transferable, it follows that no subsequent transferee may acquire that right of use or the
reserved water necessary to fulfill that use.31

It follows that the district court erred in concluding that it was unnecessary to determine the scope and priority of
the Government�s water rights in former reservation lands. Because, on the record below, these rights may be defined
as a matter of federal law, we have concluded that a remand on this issue is unnecessary. See Turf Paradise, Inc. v.
Arizona Downs, 670 F.2d 813, 821 (9th Cir.), cert. denied, 456 U.S. 1011, 102 S.Ct. 2308, 73 L.Ed.2d 1308 (1982).
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The Government claims that its water rights in former reservation land derive from two sources. The first is its
acquisition of land, together with appurtenant water rights, from Indian allottees. The second is its implied
reservation of water rights under the Winters doctrine. We conclude that the Government is entitled to claim rights as
successor to Indian allottees. We further conclude that the Government may not claim further reserved water rights
with an 1864 priority date. The Government has not asserted, and we thus do not decide, whether additional rights
could have been reserved by implication pursuant to the Klamath Termination Act.

1. Appurtenant Water Rights.

The Government acquired the former reservation lands by purchasing land from Indian allottees and condemning
land *1419held in trust for Indian allottees. See supra Section I. It is therefore entitled to the same appurtenant water
rights as other non-Indian successors, subject to the limitations articulated in Colville. The priority-date of these rights
is 1864.

2. Reserved Water Rights.

The Government has argued that it reserved water rights in 1864 for Indian reservation purposes and converted those
rights to forest and wildlife preserve purposes upon acquisition of beneficial interest in the land. We disagree.

The purpose of a federal reservation of land defines the scope and nature of impliedly reserved water rights. See
United States v. New Mexico, 438 U.S. at 700, 98 S.Ct. at 3014. Because the reserved rights doctrine is an exception to
Congress�s explicit deference to state water law in other areas, see id. at 715, 98 S.Ct. at 3021, the Supreme Court has
emphasized the importance of the limitation of such rights to only so much water as is essential to accomplish the
purpose for which the land was reserved. Id. at 700, 98 S.Ct. at 3014. We conclude that it would be inconsistent with
the principles expressed in United States v. New Mexico to hold that the Government may �tack� a currently claimed
Winters right to a prior one by asserting that it has merely changed the purpose of its previously reserved water right.

There is another reason why we must reject the Government�s assertion that, by virtue of the water rights
impliedly reserved in 1864, the Government owns a reserved right to water for forest and wildlife preserve purposes
with an 1864 priority date. The government has claimed that the irrigation rights reserved in 1864 passed to it upon
acquisition of former reservation land, and we have agreed. We have also held that the hunting and fishing rights
reserved in 1864 are currently held by the Tribe. Thus, all water rights reserved in 1864 on land the Government now
owns are accounted for. The Government cannot claim both that the reserved rights passed to Indian allottees and
their successors and that the rights were retained by the United States.

The Government has not argued that Congress intended to reserve water rights for forest and wildlife purposes in
enacting the Klamath Termination Act, and we express no opinion on the merits of such a claim. It is possible that,
after the water rights to which we have held the Government to be entitled have been quantified, the Government will
find that it has insufficient water to use former Klamath Reservation lands for the purposes Congress has designated.
Congress, however, has the power to acquire the additional water the Government may need by explicitly exercising
its constitutional authority under article IV, section 3. See U.S. Const, art. IV, � 3.

8. Klamath River Basin Compact.

Finally, we address the contention of the State of Oregon and the individual defendants that the Government�s
acquisition of appurtenant water rights in former reservation land is limited by the Klamath River Basin Compact,
Pub.L. No. 85-222, 71 Stat. 497 (1957). The Compact explicitly preserves Indian water rights, including irrigation rights
that are more fully exercised after the Compact�s ratification, from diminution. See Art. X, 71 Stat. at 505. The Compact
further preserves all federal rights, powers and jurisdiction except as explicitly conceded. See Art. XI, id. We conclude
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that Congress did not intend to make the terms of the Compact control the government�s acquisition of Indian
irrigation rights or the Tribe�s continued enjoyment of hunting and fishing rights. See Arizona v. California, 373 U.S.
546, 566, 83 S.Ct. 1468, 1480-81, 10 L.Ed.2d 542 (1963). These are the only water rights at issue here.

IV

CONCLUSION

After a careful review of the record in this case, we hold that the district court did not abuse its discretion in its
exercise of jurisdiction to determine the scope and priority among the federal reserved water rights involved in this
litigation. As to the district court�s determination of these water *1420rights issues, we affirm in all respects except the
district court�s decision not to declare separately the water rights of the United States on former reservation lands
that it now owns. On this point, we modify the district court�s judgment to incorporate the declaration of the
Government�s water rights within the former Klamath Reservation contained in Section III, part C of our opinion. As
modified, the district court�s opinion is AFFIRMED.

Footnotes (as printed in the official reporter)
1 The �reef� is a geologic formation that constricts the flow of the Williamson River at the downstream end of the Klamath Marsh. The

�reef� is located near the town of Kirk, Oregon. *1399Except for the upper reaches of some of its tributaries, the Williamson River
drainage above the �reef� is entirely within the boundaries of the former Klamath Reservation. The only lands outside the former
reservation, but within the area covered by the Government�s suit, were certain parcels of land withdrawn by the United States from
the public domain for national forest purposes. These withdrawals occurred in 1893, 1906, 1907 and 1930. See Act of Sept. 28, 1893,
28 Stat. 1240; Act of Sept. 17, 1906, 34 Stat. 3231; Act of Jan. 25, 1907, 34 Stat. 3270; Act of May 14, 1930, 46 Stat. 278.

2 The McCarran Amendment waives the United States� sovereign immunity for the limited purpose of allowing the Government to be
joined as a defendant in a state adjudication of water rights. The Amendment provides in full text: 43 U.S.C. � 666 (1976).

3 We believe that this obligation is heightened in a case where not only Indian property rights, including water rights, are involved, but
where all rights to be adjudicated were reserved for the benefit of an Indian Tribe. See, e.g., Oneida Indian Nation v. County of
Oneida, 414 U.S. 661, 667-68, 94 S.Ct. 772, 777-78, 39 L.Ed.2d 73 (1974); United States v. Kagama, 118 U.S. 375, 384, 6 S.Ct. 1109, 1114,
30 L.Ed. 228 (1886). See also White Mountain Apache Tribe v. Bracker, 448 U.S. 136, 141-44, 100 S.Ct. 2578, 2582-84, 65 L.Ed.2d 665
(1980); Bryan v. Itasca Co., 426 U.S. 373, 388 n. 14, 96 S.Ct. 2102, 2111 n. 14, 48 L.Ed.2d 710 (1976). This is because the federal policy of
leaving Indians free from state jurisdiction and control is deeply rooted in our nation�s history. See McClanahan v. Arizona State Tax
Commission, 411 U.S. 164, 168, 93 S.Ct. 1257, 1260, 36 L.Ed.2d 129 (1973); Rice v. Olson, 324 U.S. 786, 789, 65 S.Ct. 989, 991, 89 L.Ed.
1367 (1945). All of the water rights to be adjudicated by the federal court in this case derive from the �Winters doctrine� of reserved
water rights. See Winters v. United States, 207 U.S. 564, 28 S.Ct. 207, 52 L.Ed. 340 (1908). They are water rights reserved to the
Klamath Tribe by treaty and passed to subsequent Government, individual Indian, and non-Indian appropriators by operation of
federal Indian law. The only water rights addressed by the instant federal court suit lacking roots in the Klamath Treaty of 1864 or
other aspects of federal Indian law are the water rights reserved by the Government to those parcels of land withdrawn from the
public domain in 1893, 1906, 1907, and 1930. See supra note 1. Even these rights depend on the Winters doctrine and federal law of
reserve water rights for a proper determination of their scope. The preference for a federal forum in which to litigate Indian rights
governed by federal law has received express congressional approval in a number of statutory enactments. See, e.g., 25 U.S.C. ��
345, 1322(b) (1976); 28 U.S.C. �� 1360(b), 1362 (1976).

4 In Colorado River, the United States filed suit in federal district court in November, 1972, pursuant to 28 U.S.C. � 1345 (1976), for a
declaration of the water rights of the United States and certain Indian Tribes, as well as over 1000 individual water users. Shortly
after commencement of the federal suit, one of the defendants in that suit sought to have the United States served as a defendant in
a continuous state court water rights adjudication under the Colorado Water Rights Determination and Administration Act. The
adjudication pursuant to the Colorado statute encompassed the entire drainage basin of which the area addressed by the federal
suit was only a part. In early 1973, the United States was served in the state proceeding pursuant to the McCarran Amendment, 43
U.S.C. � 666 (1976). The defendants in the federal suit then moved to dismiss the action in favor of the state suit. The district court
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agreed that the doctrine of abstention required dismissal in deference to the state proceeding. The Tenth Circuit then reversed the
district court�s decision to abstain. The Supreme Court, in reviewing the lower court decisions, agreed with the district court that the
McCarran Amendment allows concurrent state and federal jurisdiction over water rights disputes, see Colorado River, 424 U.S. at
809, 96 S.Ct. at 1242, and that the state�s jurisdiction extends to federal reserved water rights including Indian water rights. See id. at
809-13, 96 S.Ct. at 1242-44. The Supreme Court, while agreeing with the district court�s decision to dismiss, rejected the district
court�s reliance on traditional abstention doctrine to justify dismissal. Id. at 813, 96 S.Ct. at 1244. Instead, the Court concluded that:
Id. at 817, 96 S.Ct. at 1246 (quoting Kerotest Mfg. Co. v. C-O-Two Fire Equipment Co., 342 U.S. 180, 183, 72 S.Ct. 219, 221, 96 L.Ed. 200
(1952)). The Court proceeded to analyze the �considerations of 	[w]ise judicial administration� � in the Colorado River case that
counseled dismissal of the federal action in favor of the state proceeding. The most important factor in favor of dismissal was the
McCarran Amendment itself, in which the Court found expressed a �clear federal policy� to avoid �piecemeal adjudication of water
rights in a river system� where a comprehensive state system for adjudication of water rights is available. 424 U.S. at 819, 96 S.Ct. at
1247; accord San Carlos Apache Tribe, _ U.S. at _, 103 S.Ct. at 3214-15. Of lesser importance, but consistent with the policies
underlying the McCarran Amendment, the Court also found significant in its decision to uphold dismissal of the federal action: Id.
424 U.S. at 820, 96 S.Ct. at 1248 (footnote omitted). The Court found that together, these factors �justify the District Court�s dismissal
in this particular case.� Id. (footnote omitted).

5 While the Court�s analysis in Colorado River of traditional abstention doctrine appears equally applicable to this case, the State argues
that recent decisions have significantly expanded Younger abstention. See Trainor v. Hernandez, 431 U.S. 434, 97 S.Ct. 1911, 52
L.Ed.2d 486 (1977); Juidice v. Vail, 430 U.S. 327, 97 S.Ct. 1211, 51 L.Ed.2d 376 (1977). It also contends that the abstention discussed in
Burford v. Sun Oil Co., 319 U.S. 315, 63 S.Ct. 1098, 87 L.Ed. 1424 (1943), should require dismissal of the federal district court case in
favor of the state proceeding. We are not persuaded. Unlike Colorado River, all claims raised in the federal suit here have their
genesis in federal law. Thus we find no occasion to apply Burford abstention. As for Younger abstention, we note that while the
complaint in the federal court proceedings sought declaratory and injunctive relief, the request for such relief was not aimed at
restraining any state proceeding, nor did the federal plaintiffs seek a declaration as to the validity of any state law or regulation. See
Colorado River, 424 U.S. at 816-17, 96 S.Ct. at 1245-46 (discussing abstention under the doctrine enunciated in Younger v. Harris, 401
U.S. 37, 91 S.Ct. 746, 27 L.Ed.2d 669 (1971)). Thus, even if the principles enunciated in Younger have been expanded by recent
decisions of the Supreme Court, the instant case is not appropriate for Younger abstention because federal jurisdiction has not been
invoked for the purpose of restraining state proceedings or invalidating a state law.

6 Although the district court never expressly ruled on the motion to dismiss under Colorado River, the court�s Pretrial Order and ultimate
decision reflect consideration of the Colorado River factors. At a September 13, 1976 hearing on defendants� motions to dismiss, the
district court and counsel thoroughly discussed the Colorado River case and its application to the facts of this case. In the course of
this hearing, the following colloquy between court and counsel occurred: Out of this initial discussion grew the district court�s
Pretrial Order. Apparently, no formal denial of the defendants� motions to dismiss was ever entered.

7 The State argues that this traditional test for an abuse of discretion should be replaced by a narrower test. This narrower test the State
would have us apply derives from Public Service Comm�n of Utah v. Wycoff Co., 344 U.S. 237, 73 S.Ct. 236, 97 L.Ed. 291 (1952). In
Wycoff, the plaintiff sought a declaratory ruling that it was involved in interstate commerce. The Supreme Court held that it would
be an abuse of discretion to issue such a ruling because the controversy before the court was too abstract. Id. at 245-48, 73 S.Ct. at
241-43. The State argues that the district court�s adjudication of water rights in this case is similarly abstract. We disagree. In this
case there exists a genuine controversy which the district court could have resolved finally in every respect. The original complaint
requested as relief The duties of such a master would have included yearly allocation of specific quantities of water to the various
parties to the federal suit. The United States only abandoned its request for such specific quantification of water rights and
administration of the river system under a federal court decree upon the district court�s suggestion that cooperation between state
and federal courts would best be served if the federal court addressed only the legal principles governing the extent of and priority
among water rights arising under federal law in the litigation area, and left quantification and administration of these rights to later
proceedings to be conducted by the State Water Resources Director. See Or.Rev.Stat. �� 539.040-539.140 (1979). We commend this
effort to coordinate federal and state resolution of water rights. Any generality in the district court�s order resulted from these
coordinating efforts not from the abstract nature of the controversy. Unlike the situation in Wycoff, the plaintiffs request for relief
was not one for �preliminary findings and conclusions intended to fortify the litigant against future regulation.� 344 U.S. at 246, 73
S.Ct. at 241. Rather, the district court properly *1404decided those elements of a ripe controversy that were governed by federal law,
while leaving state law issues necessarily involved in a detailed resolution of the controversy to subsequent state proceedings in
order to harmonize the concurrent federal and state jurisdiction mandated by the McCarran Amendment, 43 U.S.C. � 666 (1976).

8 We realize, of course, that where both the state and the federal proceedings are in their infancy at the time of a motion to dismiss the
federal proceeding, both Colorado River and San Carlos Apache Tribe indicate that absent unusual circumstances, the federal court
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should defer to the state proceeding. See San Carlos Apache Tribe, at _, 103 S.Ct. at 3213-15.
9 The parties argue extensively over the meaning of the word �suit� in the McCarran Amendment. The Government and the Tribe may be

technically correct when they suggest that the Oregon water adjudication system is not a �suit� but an administrative proceeding
for which there is a form of judicial review. See Or.Rev.Stat. �� 539.030, 539.150 (1979). However, the Supreme Court has warned
against overly technical application of the McCarran Amendment. United States v. District Court for Eagle County, 401 U.S. 520, 525,
91 S.Ct. 998, 1002, 28 L.Ed.2d 278 (1971). Thus, although the Oregon water rights adjudication system is initially administrative and
need not be judicial in nature,� we will assume, without deciding, for the purposes of this case that it is not too informal to qualify as
a �suit� within the meaning of the McCarran Amendment or a �comprehensive state adjudication� within the meaning of Colorado
River and San Carlos Apache Tribe, see San Carlos Apache Tribe, _ U.S. at _, _ & n. 20, 103 S.Ct. at 3214, 3215 & n. 20.

10 Although the Supreme Court�s warning is cast in terms of whether the federal proceeding is well enough along at the time of a motion
to dismiss, see San Carlos Apache Tribe, at _, 103 S.Ct. at 3214, the institutional concerns of �wise judicial administration� must not
be blind to the overall course of a particular piece of litigation. Judicial resources may as readily be wasted at the trial and appellate
levels as at the stage of pre-trial proceedings.

11 A determination of the priority among reserved water rights, similar to that undertaken by the district court, would require a separate
proceeding in the state adjudication prior to the overall quantification of water rights in the Williamson River drainage. See, e.g.,
Colorado River, 424 U.S. at 825, 96 S.Ct. at 1250 (Stewart, J., dissenting); United States v. New Mexico, 438 U.S. 696, 703-04, 98 S.Ct.
3012, 3015-16, 57 L.Ed.2d 1052 (1978) (Government�s claim of reserved water rights in New Mexico general stream adjudication
referred out to special master for determination); Avondale Irrigation Dist. v. North Idaho Properties, Inc., 99 Idaho 30, 32 & n. 3, 577
P.2d 9, 11 n. 3 (1978) (noting that the reserved rights of the United States were entered in a partial judgment rendered prior to
�adjudicating the rights of the other parties.�); see also Abrams, Reserved Water Rights, Indian Rights and the Narrowing Scope of
Federal Jurisdiction: The Colorado River Decision, 30 Stan.L.Rev. 1111, 1125 (1978). Such a separate proceeding is necessary because
reserved water rights are established by reference to the purpose of the reservation rather than any actual beneficial use of water.
See United States v. New Mexico, 438 U.S. at 700, 98 S.Ct. at 3014; Arizona v. California, 373 U.S. 546, 599-600, 83 S.Ct. 1468, 1497-98,
10 L.Ed.2d 542 (1963); Winters v. United States, 207 U.S. 564, 576, 28 S.Ct. 207, 211, 52 L.Ed. 340 (1908). See generally F. Cohen,
Handbook of Federal Indian Law 578-96 (1982 ed.). Because the State had begun no proceeding to determine the priority and extent
of federal reserved water rights, the district court�s decision to conduct the limited and separate ordering of water rights under
federal law created little potential for conflicting state and federal court rulings. For much the same reasons, the district court�s
exercise of jurisdiction did not enlarge the potential for duplication of judicial effort, or generate needless costly proceedings for the
parties. The court recognized that the federal law issues it proposed to resolve could be addressed in the state administrative
adjudication of water rights in the Klamath Basin. The court also recognized, however, that such a state administrative
determination of federal reserved water rights could be avoided by a prior federal court adjudication. Accordingly, the district court
concluded that its resolution of the federal questions raised by the United States� suit would not add an otherwise unnecessary step
in the judicial proceedings for establishing water rights in the Klamath Basin. We agree with the district court�s conclusion on this
point; its allocation of water rights under federal law neither duplicated an on-going state court proceeding nor added a proceeding
that the state court would not ordinarily conduct. In fact, the district court exercised its jurisdiction in a manner to avoid any direct
adjudication of state water rights. Within the federal litigation area all claimants derive their asserted water rights from federal law.
The district court recognized this unique aspect of the federal suit and decided only the priority among these federal law-created
rights. As the Supreme Court noted in Moses H. Cone Memorial Hospital v. Mercury Construction, 103 S.Ct. at 941, where �federal law
provides the rule of decision on the merits� for all of the issues under adjudication, dismissal under the rationale of Colorado River is
disfavored. See also Will v. Calvert Fire Ins. Co., 437 U.S. at 667, 98 S.Ct. at 2559 (Blackmun, J., concurring); id. at 667-68, 98 S.Ct. at
2559-60 (Brennan, J., dissenting). Thus, we have no doubt that the district court�s decision was proper under the standards set forth
in Colorado River.

12 In Colorado River, the Supreme Court recognized four secondary factors, less important than the McCarran Amendment policy, that
also favored dismissal. First, the Court suggested that the absence of any proceedings in the district court, other than the filing of a
complaint, prior to the motion to dismiss, was a factor that favored dismissal. 424 U.S. at 820, 96 S.Ct. at 1247-48. This factor, to the
extent that it is important, seeks to avoid waste or duplication of judicial effort. As we have noted, in the instant case, the district
court recognized the potential for waste and tailored its exercise of jurisdiction to avoid adjudication of issues that would also arise
subsequently in the state forum. Second, in Colorado River, the �extensive involvement of state water rights� counseled dismissal.
424 U.S. at 820, 96 S.Ct. at 1248. There, �the Government asserted reserved rights on its own behalf and on behalf of certain Indian
tribes, as well as rights based on state law.� Third, the state water court in Colorado River was some 300 miles closer than the federal
court to the water system under adjudication. 424 U.S. at 805, 96 S.Ct. at 1240. The inconvenience to the parties occasioned by this
distance favored proceeding in the state court. Here, the federal court normally sits in Portland, although it is authorized to sit in
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Medford and Klamath Falls, Oregon, both communities quite close to the Williamson River. In fact, the district judge offered to
conduct the suit in either Medford or Klamath Falls. None of the parties urged a change of location, so we may assume that the
inconvenience, if any, of proceeding in Portland was minimal. Finally, in Colorado River, the Supreme Court found �participation by
the Government in Division 4, 5, and 6 proceeding,� a factor that favored dismissal of the federal suit in order to encourage
Government participation in Division 7 water rights proceedings. 424 U.S. at 820, 96 S.Ct. at 1247-48. The State argues that dismissal
is similarly appropriate here to encourage the United States to participate in state stream adjudications. Although there is no
statewide system in Oregon directly analogous to the Colorado system, Oregon has a water rights adjudication process that may be
applied to any stream. See Or.Rev.Stat. 539.010-539.110 (1979). The State argues that the approximately 4,000 Government filings
under the state system for determining water rights meets the Government participation factor in Colorado River. Even if the State is
correct on this point, we do not find Government participation standing alone, sufficiently weighty to require dismissal of the United
States efforts to secure a limited adjudication of federal water rights in a federal court.

13 See also W. Canby, American Indian Law 245-46 (1981) (�While the purpose for which the federal government reserves other types of
lands may be strictly construed, United States v. New Mexico, 438 U.S. 696, 98 S.Ct. 3012, 57 L.Ed.2d 1052 (1979) (national forest), the
purposes of Indian reservations are necessarily entitled to broader interpretation if the goal of Indian self-sufficiency is to be
attained.�). Additionally, where interpretation of an Indian treaty is involved, not only the intent of the Government, but also the
intent of the tribe must be discerned. See Washington v. Fishing Vessel Ass�n, 443 U.S. 658, 675-76, 99 S.Ct. 3055, 3069-70, 61 L.Ed.2d
823 (1979).

14 The central importance of the Tribe�s hunting and fishing rights is confirmed by reference to the historical fact that at the time the
1864 Treaty was negotiated, the Tribe Klamath and Modoc Tribes v. Maison, 139 F.Supp. at 636-37.

15 In fact, the Government was probably aware that hunting and fishing held the greatest promise for sustaining the Klamath on their
reservation: 1864 Report of the Commissioner of Indian Affairs 121.

16 The order creating the Colville Reservation read: Colville Confederated Tribes v. Walton, 647 F.2d 42, 47 (9th Cir.1981) (quoting
Executive Order of July 2, 1872, reprinted in 1 Kappler, Indian Affairs and Treaties 916 (2d ed. 1904)).

17 3 W. Hutchins, Water Rights Laws in the Nineteen Western States 440-74 (1971); 5 R. Clark, Waters and Water Rights � 400, at 3-4 (1967).
18 See, e.g., Colorado River Water Conservation District v. Rocky Mountain Power Co., 158 Colo. 331, 335, 406 P.2d 798, 799-801 (1965)

(�there is no support in the law of this state for the proposition that a minimum flow of water may be 	appropriated� in a natural
stream for piscatorial purposes without diversion of any portion of the water 	appropriated� from the natural course of the stream�);
State ex rel. State Game Commission v. Red River Valley Co., 51 N.M. 207, 216, 182 P.2d 421, 427-32 (1945) (state law does not allow
appropriation of waters flowing in a stream for fishing purposes). For other cases stating that some form of diversion is required to
effect an appropriation, *1411see, e.g., Rodgers v. Pitt, 129 F. 932, 939-40 (D.Nev.1904); Crawford v. Lehi Irrig. Co., 10 Utah 2d 165, 168,
350 P.2d 147, 150 (1960); Sherlock v. Greaves, 106 Mont. 206, 216, 76 P.2d 87, 90 (1938). See also 1 W. Hutchins, Water Rights Laws in
the Nineteen Western States 371 (1971). We note, however, that the modem trend in prior appropriation states is to recognize water
rights in a natural body of water where the water in its natural state is a source of significant economic benefits. See Colorado River
Water Conservation District v. Colorado River Water Conservation Board, 197 Colo. 469, 474, 594 P.2d 570, 574 (1979) (applying 1973
Colorado statute); State Department of Parks v. Idaho Department of Water Administration, 96 Idaho 440, 443, 530 P.2d 924, 928-29
(1974) (applying 1971 Idaho statute).

19 The fact that water rights of the type reserved for the Klamath Tribe are not generally recognized under state prior appropriations law
is not controlling as federal law provides an unequivocal source of such rights. The Supreme Court decisions in New Mexico and
Cappaert establish beyond any doubt that the Winters doctrine is a source of rights to a streamflow, see New Mexico, 438 U.S. at 718,
98 S.Ct. at 3023 and to a given volume of water in a natural pond, see Cappaert, 426 U.S. at 143, 96 S.Ct. at 2072. The Court in those
cases found no need to look for a state law basis for the rights it upheld. Rather, a careful reading of the cases confirms that the
water rights recognized were defined by federal, not state, law. See New Mexico, 438 U.S. at 713 n. 21, 98 S.Ct. at 3021 n. 21
(suggesting that such a federal right could even now be created by Congress without any overt appropriation, even though the right
would take its priority from state law); id. at 715, 98 S.Ct. at 3021-22 (�reserved rights doctrine is a doctrine built on implication and
is an exception to Congress� explicit deference to state water law in other areas�); Cappaert, 426 U.S. at 145, 96 S.Ct. at 2073
(�[f]ederal water rights are not dependent upon state law�); see also United States v. Alpine Land & Reservoir Co., 697 F.2d 851, 859-60
(9th Cir.), cert. denied, sub nom. Pyramid Lake Paiute Tribe of Indians v. Truckee-Carson Irrigation District, _ U.S. _, 104 S.Ct. 193, 78
L.Ed.2d 170 (1983). This is not to say, however, that the Tribe�s rights are unaffected by state law. Specifically, the priority of the right
is, in part, determined by state law, see New Mexico, 438 U.S. at 713 n. 21, 98 S.Ct. at 3021 n. 21, and the precise quantity of water
protected must be determined in accordance with state techniques and procedures, see Colorado River, 424 U.S. at 804-05, 819, 96
S.Ct. at 1239-40, 1247 (approving use of �comprehensive state systems� for quantification of water rights). This blend of federal and
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state law to adjudicate water rights has had recent application by the Supreme Court. See Colorado v. New Mexico, 459 U.S. 176, 103
S.Ct. 539, 74 L.Ed.2d 348 (1982) (combination of prior appropriation and equitable apportionment doctrines).

20 Appellants cite language from subsection 28(c) of the 1958 amendments to the Termination Act, 72 Stat. 817. Subsection (c) details
the method for appraising the fair market value of Klamath Reservation lands: �each appraiser shall estimate the fair market value
of such forest units and marshlands as if they had been offered for sale on a competitive market without limitation on use ...Id.
(emphasis added.) These appraisal instructions cannot be read to dictate the substantive conditions of termination.

21 The reserved water rights doctrine enunciated in Winters v. United States, 207 U.S. 564, 28 S.Ct. 207, 52 L.Ed. 340 (1908), was well
recognized by the early 1950�s. See, e.g., United States v. Walker River Irrig. Dist., 104 F.2d 334, 339-40 (9th Cir.1939); Conrad
Investment Co. v. United States, 161 F. 829, 831 (9th Cir.1908); see also Federal Power Comm�n v. Oregon, 349 U.S. 435, 444, 75 S.Ct.
832, 838, 99 L.Ed. 1215 (1955); United States v. Ahtanum Irrig. Dist., 236 F.2d 321, 325 (1956), cert. denied, 352 U.S. 988, 77 S.Ct. 386, 1
L.Ed.2d 367 (1957).

22 . In the present case, the Klamath Tribe, as we have noted, has depended upon the waters in question to support its hunting and
fishing activities for over 1,000 years. It would be inconsistent with the principles we follow in today�s decision to hold that the
priority of the Tribe�s water rights is any less ancient than the �immemorial� use that has been made of them. See United States v.
Shoshone Tribe, 304 U.S. 111, 117, 58 S.Ct. 794, 798, 82 L.Ed. 1213 (1938); F. Cohen, Handbook of Federal Indian Law 591 & n. 100
(1982).

23 For a thoughtful argument that this case understates the scope of tribal reservations by treaty of an interest in an environmentally
sensitive resource, see Comment, Indian Fishing Rights Return to Spawn: Toward Environmental Protection of Treaty Fisheries, 61
Ore.L.Rev. 93 (1981).

24 Appellants argue vigorously that the Tribe can no longer hold a water right to support its treaty hunting and fishing rights because the
Tribe no longer owns land to which this water right is appurtenant. Their argument, however, misperceives the history and nature of
the Klamath�s reserved water rights. In 1864, when the Klamath Reservation was created and water was impliedly reserved for the
benefit of the Tribe, the Indians owned appurtenant land. See United States v. New Mexico, 438 U.S. 696, 698, 98 S.Ct. 3012, 3013, 57
L.Ed.2d 1052 (1978). The issue is whether these water rights, once reserved, are terminated by a transfer of the appurtenant land. We
have already held in Kimball I that the Tribe�s hunting and fishing rights guaranteed by the treaty survived despite the land transfer.
493 F.2d at 569-70. To find that the water rights necessary to give meaning to these hunting and fishing rights have been lost
because the Tribe has disposed of the appurtenant land would effectively overrule the Kimball decisions. We refuse to do so.

25 The water rights of Indian irrigators, as the district court noted, are subordinate to the Tribe�s right to water for support of its hunting
and fishing lifestyle. 478 F.Supp. at 346. This hierarchy among Indian water rights arises, not from any implication in the 1864 treaty
that the purpose of hunting and fishing should predominate over any of the other purposes for which the Klamath Reservation was
established, but rather from the analytically separate question of what priority date for appropriation the various water rights
reserved in the treaty carry. Analysis of this latter question, under the unique circumstances of this case, leads to the conclusion that
the Tribe�s hunting and fishing water rights carry an earlier priority date for appropriation, because of historical use, than do water
rights for irrigation. See supra section III(A)(3).

26 Termination of the Klamath Reservation was proclaimed on Aug. 10, 1961. See 26 Fed. Reg. 7362 (1961) (proclamation of James K.
Carr, Acting Sec. of Interior, terminating the federal trust relationship with the Klamath Tribe pursuant to 25 U.S.C. � 564q (1976)).
Thus according to the second part of section 564m, Oregon law �with respect to abandonment of water rights by nonuse� became
applicable to the Tribe and its members in August of 1976.

27 This result is consistent with our statement in Colville Confederated Tribes v. Walton to the effect that: 647 F.2d at 50.
28 The district court correctly ruled that, like the water rights of Indian irrigators, the rights of their non-Indian successors are

subordinate to tribal hunting and fishing water rights. See 478 F.Supp. at 350; see also supra note 30.
29 The district court did determine the Government�s water rights in forest lands outside of the reservation. See 478 F.Supp. at 347-48.

The district court�s substantive conclusions on that issue have not been challenged on appeal.
30 We do not mean to imply, of course, that the tribe holds no other water rights or that some of these rights may not be significant in a

particular setting.
31 A forceful argument can be made that the Klamath�s hunting and fishing water rights should not be treated differently from other

reserved water rights, such as those for irrigation. Under this view, the Tribe�s hunting and fishing water rights would be
transferrable to the United States. Cf. Colville Confederated Tribe v. Walton, 647 F.2d at 50-51 (transfer of reserved irrigation water
rights). We decline to adopt this analogy, however, because even when the Tribe transfers the land to which the hunting and fishing
water rights might be said to be appurtenant, it is the Tribe and its members, not some third party, that retains the right to hunt and
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fish and needs water to support that right. Where the Tribe transfers land without reserving the right to hunt and fish on it, there is
no longer any basis for a hunting and fishing water right. For this reason, we find the Klamath Tribe�s hunting and fishing water
rights virtually unique and not subject to the ordinary rules of transfer and change of use. See F. Cohen, Handbook of Federal Indian
Law 592-96 (1982 ed.) (discussing transfer and change in use of Indian reserved water rights); see also D. Getches, Water Rights on
Indian Allotments, 26 S.D.L.Rev. 405 (1981) (criticizing transfer of reserved water rights rule adopted by this court in Colville
Confederated Tribe v. Walton).
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United States v. Adair (Adair III)
187 F. Supp. 2d 1273 (D. Or. 2002)

Official reporter pages 1273�1279. Text reproduced from the Caselaw Access Project (Harvard Law School Library) static bulk-data
release of the official reporter volume.5

UNITED STATES, Plaintiff, and Klamath Indian Tribes, Plaintiff-Intervenor, v. Ben ADAIR, et al., Defendants,
and State of Oregon, Defendant-Intervenor.

No. CV 75-914-PA.

United States District Court, D. Oregon.

As Amended April 9, 2002.

Feb. 27, 2002.

*1274Michael W. Mosman, United States Attorney, James J. Sutherland, Assistant U.S. Attorney, District of Oregon, Eugene, OR, David W.
Harder, United States Department of Justice, Denver, CO, for Plaintiff United States.

Carl V. Ullman, Attorney at Law, The Klamath Tribes Water Adjudication Project, Chiloquin, OR, Walter R. Echo-Hawk, K. Jerome
Gottschalk, Native American Rights Fund, Boulder, CO, for Plaintiff-Intervenor Klamath Tribes.

Carol Dehaven Skerjanec, Attorney at Law, Vale, OR, for Defendants Kenneth J. Hufford, Leslie Hufford, Peggy Marenco, Hart Estate
Investment Company, Boyd P. Braren, Boyd P. Braren Trust, John P. Mosby and Marilyn M. Mosby.

Hardy Myers, Attorney General, David E. Leith, Assistant Attorney General, Salem, OR, for Defendant-Intervenor.

AMENDED OPINION & ORDER

PANNER, District Judge.

I. BACKGROUND

In this action, the Court declared the existence, nature, scope and priority of the reserved Indian water rights of the
Klamath Tribes, but left the quantification of those rights to the State of Oregon�s Klamath Basin Adjudication (�KBA�).
See, United States v. Adair, 478 F.Supp. 336 (D.Or.1979) (�Adair I�). The Court entered a Declaratory Judgment on April
21, 1980, which was affirmed in United States v. Adair, 723 F.2d 1394 (9th Cir.1983) (�Adair II�), cert. denied sub nom,
Oregon v. United States, 467 U.S. 1252, 104 S.Ct. 3536, 82 L.Ed.2d 841 (1984). This Court retained continuing
jurisdiction of this matter �for the purpose of enabling the parties or their successors in interest to apply to this court
at any time for such orders and directions as may be necessary or appropriate for the construction and effectuation of
this judgment, for the modification of any of the provisions hereof, and for the enforcement of compliance with this
judgment.� Declaratory Judgment, 
 15.

Pursuant to Paragraph 15 of the Declaratory Judgment, Plaintiffs filed motions *1275for exercise of this Court�s
continuing jurisdiction. A dispute has arisen among the parties in the KBA over the proper interpretation of the
Declaratory Judgment and how to effectuate rulings in this case to quantify the Tribes� water rights in the state
proceeding. The motions were granted, and this Court is exercising its continuing jurisdiction to determine two
narrow issues: (1) whether the Klamath Tribes have a water right to support reserved gathering rights; and (2) whether
and to what extent the �moderate living� standard applies in quantifying the Tribes� water rights.1

II. DISCUSSION
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A. The Gathering Right

The Klamath Tribes have reserved gathering rights, along with supporting water rights. The 1980 Declaratory
Judgment explicitly holds that the tribal water right included water for, gathering purposes. Paragraph 3 of the
Declaratory Judgment provides: �In creating the Reservation by treaty in 1864 the Government reserved land from the
public domain to preserve the Tribe�s hunting, fishing, trapping and gathering rights and to encourage agriculture.
The treaty granted the Tribe an implied right to as much water on the Reservation as was necessary to fulfill these
purposes.� Paragraph 11 of the Declaratory Judgment provides: �The priority date of the Tribe�s hunting, fishing,
trapping and gathering rights, and their water rights necessary to preserve these hunting, fishing, trapping and
gathering rights is time immemorial.� The Court could not have been more clear in articulating its holding that
gathering rights, and supporting water rights, are reserved to the Tribe. Moreover, the plain language of the 1864
Treaty, and a commonsense reading of Adair I & Adair II, and United States v. OWRD, 774 F.Supp. 1568 (D.Or.1991),
aff�d. and modified, 44 F.3d 758 (9th Cir.1994), support this position. The Ninth Circuit�s use of �hunting and fishing�
language as a shorthand phrase shall not be construed to eliminate the Tribes� right to water for gathering purposes.
There is nothing in Adair I or Adair II that is inconsistent with the Declaratory Judgment on this issue. Accordingly, the
Klamath Tribes� water rights include a right to water to support resources the Tribes gather, in addition to the
resources they hunt, fish, and trap.

B. Legal Standard for Measuring Water Rights

The parties dispute how to apply the legal standard for quantifying the Tribes� water rights. The Oregon Department
of Justice (�ODOJ�) attempted to provide legal advice to the Adjudicator in the KBA on this issue, but admitted it was
uncertain how to apply the relevant standards. The parties dispute not only what standard should be applied, but
how it should be applied, and which party has the burden of proof. The primary dispute revolves around applying the
�moderate living� doctrine announced in Adair II. The parties also struggle to interpret the phrase �as currently
exercised� from Adair II.

At the outset, it is worth noting that any argument that would have the practical effect of quantifying the Tribes�
reserved water right at a level that would not support productive habitat is rejected. That would result in abrogating
the Tribes� treaty rights to hunt, fish, gather, and trap on the reservation lands. The Ninth Circuit has recently
confirmed, in the context of the Klamath Tribes� water rights, that *1276�[o]nly Congress can abrogate Indian treaty
rights, see United States v. Dion, 476 U.S. 734, 738, 106 S.Ct. 2216, 90 L.Ed.2d 767 (1986), and it has not done so here.�
Klamath Water Users Prot. Ass�n v. Patterson, 204 F.3d 1206, 1213 (9th Cir.1999), cert. denied, 531 U.S. 812, 121 S.Ct. 44,
148 L.Ed.2d 14 (2000). Moreover, both Adair I and Adair II announce that water must be maintained at some level on
the land to fulfill the purpose of the reservation. In Adair II, the Ninth Circuit could not have been more clear that it
intended to �prevent other appropriators from depleting the streams and waters below a protected level in any area
where the non-consumptive [water] right applies.� Adair II, 723 F.2d at 1411.

With these arguments put to rest, this Court must reconcile the quantification standard announced in Adair I, with
the �moderate living� standard announced in Adair II. The two standards are not in conflict and what Defendants have
apparently lost sight of is that the initial quantification of water rights is a separate analysis from the �moderate
living� standard. The adjudicator is called upon to first quantify the Tribes� water rights to establish an allocation of
water to fulfill the purpose of the reservation. Only after the quantification stage can the �moderate living� doctrine
be considered to possibly adjust the quantification.

1. Step One � Quantifying the Water Right

Adair I announced the legal standard for quantifying the Tribes� water rights by holding:
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The Indians are still entitled to as much water on the Reservation lands as they need to protect their hunting and
fishing rights. If the preservation of these rights requires that the Marsh be maintained as wetlands and that the
forest be maintained on a sustained-yield basis, then the Indians are entitled to whatever water is necessary to
achieve those results.

Adair I, 478 F.Supp. at 345-46. Adair II and the �moderate living� standard did not change this threshold
quantification standard.

The quantification standard does not involve an analysis of any actual beneficial use of the water, or any actual
harvest of treaty protected resources on a fixed day or time in history. Adair II, 723 F.2d at 1406 n. 11; see also Arizona v.
California, 373 U.S. 546, 598, 83 S.Ct. 1468, 10 L.Ed.2d 542 (1963) (�Arizona I�) (reserved water rights measured by
�practicably irrigable acres� to fulfill treaty purposes, and not based upon number of Indians on reservation or actual
use of land). Instead, the focus must be on fulfilling the purpose of the reservation. Id.

Adair II held that there were two primary purposes of the reservation and accompanying implied water rights. One
was to support Klamath agriculture, and the other, which is at issue here, was �for the purpose of maintaining the
Tribe�s treaty right to hunt and fish on reservation lands.� Adair II, 723 F.2d at 1409. In order to provide the Tribe an
opportunity to continue hunting and fishing on the reservation lands, it is axiomatic that there be sufficient water to
support productive habitat so there may be game to hunt, and fish to fish, as well as edible plants to gather. As Adair I
announced, this may require that the �Marsh be maintained as wetlands� and that the �forest be maintained on a
sustained-yield basis.� Adair I, at 345-46. Quantifying the reserved water right so that productive habitat can be
supported is the only meaningful way to measure the water requirements to meet the goal of fulfilling the purpose of
the reservation.

Defendants interpret the rulings in this case to hold that Plaintiffs are �entitled to the minimum amount of water
necessary to protect the Tribes� hunting and fishing water rights,� and that �the minimum amount necessary is a
factual *1277determination that must be made based upon the material supplied by the claimants.� Although there
seems to be no dispute that Plaintiffs carry the initial burden of proving that a certain amount of water is needed to
support productive habitat, the assertion that the tribes are entitled only to some �minimum amount� of water is an
incorrect statement of the law. In quantifying the right under Adair I, the Tribe is entitled to �whatever water is
necessary to achieve� the result of supporting productive habitat. Adair I, 478 F.Supp. at 346. Once the adjudicator has
quantified the Tribes� water rights under the principles announced in Adair I, the moderate living standard may be
considered.

2. Step Two � The Moderate Living Standard

In Adair II, the Ninth Circuit Court of Appeals stated that:

�Indian treaty rights to a natural resource that once was thoroughly and exclusively exploited by the Indians
secures so much as, but not more than, is necessary to provide the Indians with a livelihood � that is to say, a
moderate living.� 443 U.S. at 686, 99 S.Ct. at 3075. Implicit in this �moderate living� standard is the conclusion that
Indian tribes are not generally entitled to the same level of exclusive use and exploitation of a natural resource
that they enjoyed at the time they entered into the treaty reserving their interest in the resource, unless, of course,
no lesser level will supply them with a moderate living. See Washington v. Fishing Vessel Ass�n, 443 U.S. at 686, 99
S.Ct. at 3074-75. As limited by the �moderate living� standard enunciated in Fishing Vessel, we affirm the district
court�s decision that the Klamath Tribe is entitled to a reservation of water, with a priority date of immemorial
use, sufficient to support exercise of treaty hunting and fishing rights.

Adair II, 723 F.2d 1414-15.
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Under the traditional application of the moderate living standard, the initial quantification of a reserved right may
be limited �if tribal needs may be satisfied by a lesser amount.� Washington v. Fishing Vessel Ass�n, 443 U.S. 658, 685, 99
S.Ct. 3055, 61 L.Ed.2d 823 (1979). However, this case is unlike Fishing Vessel where the reserved right could be reduced
without completely frustrating the purpose of the reservation. For example, if the tribes� 50% allocation of the
harvestable fish run at issue in Fishing Vessel would have been reduced to a 35% allocation, the reserved right would
still survive after the reduction. In contrast, the Klamath Tribes� reserved water right does not readily lend itself to
such a reduction. Ultimately, the water level cannot be reduced to a level below that which is required to support
productive habitat, and the Tribes are entitled to �whatever water is necessary to achieve� the result of supporting
productive habitat. This would be true even if there were fewer members of the Tribe. Reducing the water level below
a level which would support productive habitat would have the result of abrogating the reserved rights. Because only
Congress can abrogate treaty rights, and it has not done so here, the moderate living standard cannot be applied to
have the effect of reducing water levels below a level that would support productive habitat.

To the extent the moderate living standard can be applied in this case, the Supreme Court�s guidance in Fishing
Vessel on the burden of persuasion and the applicable legal test was followed in United States v. Washington, 873
F.Supp. 1422, 1445-46 (W.D.Wash.1994) [hereinafter Shellfish I], aff�d. in relevant part, rev�d in part, 135 F.3d 618 (9th
Cir.1998), opinion amended and superceded on other matters, 157 F.3d 630 (9th Cir.1998). The district court in
Shellfish I looked for �persuasive evidence ... presented to the *1278Court by the State and the interveners [parties
opposing the tribal right]� demonstrating that the full resource amount claimed by the tribes was in fact not
necessary to provide the tribes with a moderate living. Id. 873 F.Supp. at 1445. Because the parties opposing the tribal
right did not present sufficient persuasive evidence, the district court in Shellfish I did not apply the moderate living
standard to reduce the treaty right from its initial allocation. The same burdens should be used to the extent
non-tribal parties seek to reduce the Tribes� water rights based on the moderate living standard. However, if reducing
the full resource amount would result in reducing the water level below that which is necessary to support productive
habitat, no such reduction may be made regardless of the outcome of the moderate living standard analysis.

3. �As currently exercised�

The parties dispute the meaning of the �as currently exercised� language in Adair II where the Court of Appeals
�confirm[ed] to the Tribe the amount of water necessary to support its hunting and fishing rights as currently exercised
to maintain the livelihood of the Tribe members, not as these rights once were exercised.� Adair II, 723 F.2d at 1414
(emphasis added). Some defendants have interpreted this phrase to be the definitive measure for quantifying the
tribal water right in the KBA. Under these defendants� interpretation, the amount of water associated with the Tribes�
right is fixed by a specific date in 1979 � the date of the Adair I decision. For example, Oregon�s Preliminary Evaluation
concluded that the Tribes� right is to �that amount of unconsumed water flowing through [each described reach] as of
September 27, 1979, the date of [Adair I], or the quantity of water claimed by the BIA for physical habitat maintenance
flows, whichever is less.� Some private defendants also assert that water flows in 1979 or 1984 (the date of Adair II) are
the proper measure of the Tribes� water rights.

Defendants� interpretations conflict with the meaning of Adair II and are inconsistent with the cases relied upon
therein. In particular, in Fishing Vessel the Supreme Court did not limit the Indian treaty harvest of the fishery to the
number of fish that were currently being harvested as of the date of the opinion, or on any other fixed date. By the
time of the Fishing Vessel litigation, the Indian harvest had shrunk to only about 2% of the harvestable fishery and
current fishery management �exclude[d] most Indians from participating in it.� Fishing Vessel, 443 U.S. at 669, 99 S.Ct.
3055. Rather, Fishing Vessel confirmed 50% of the harvest to the tribes (unless opponents could prove that a lesser
share was appropriate under the �moderate living� standard) and confirmed that the treaty fishing right remained
undiminished by the fact that non-treaty fishermen had, at the time of the litigation, overwhelmed Indian
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participation in the fishery. Id. at 684-87, 99 S.Ct. 3055. Similarly, in Arizona I, which Fishing Vessel relied upon, the
court confirmed enough water to the tribes to irrigate all irrigable acres on their reservation lands regardless of the
amount of irrigation then currently being exercised by the tribes. Arizona I, 373 U.S. at 600-01, 83 S.Ct. 1468.

Defendants� interpretations have the effect of assigning a 1979 (or 1984) priority date to the Tribes� water right.
This result cannot be reconciled with this Court�s holding, which was affirmed in Adair II, that the Tribes� priority date
is �time immemorial.� Moreover, a stream without water cannot be reconciled with the purpose of the tribal right
which is to �guarantee continuity of the Indians� hunting and gathering lifestyle,� (Adair II, 723 F.2d at 1412-13), and its
acknowledgment that �the treaty is not a grant of rights to the Indians, but a grant of rights from them � a reservation
of those not granted.� Id., quoting United States v. Winans, 198 U.S. 371, 381, 25 S.Ct. 662, 49 L.Ed. 1089 (1905). Fixing
the tribal water rights to a *1279specific date is not related to the fulfillment of purposes of the Klamath Indian
Reservation, which is the paramount consideration mandated by Winters v. United States, 207 U.S. 564, 28 S.Ct. 207, 52
L.Ed. 340 (1908).

The �as currently exercised� phrase refers only to the moderate living standard which recognizes that changing
circumstances can affect the measure of a reserved right. Fishing Vessel, 443 U.S. at 686-87, 99 S.Ct. 3055. The �as
currently exercised� language does not set a water right to a level in 1979 or 1984, for that would clearly be contrary to
the intent of Adair II. This is the only way to interpret the phrase to be consistent with the rest of Adair II, to not result
in changing the Tribes� priority date, and to not result in abrogating the Tribes� reserved rights.

C. Hufford Defendants� Preclusion Argument

A significant portion of the Hufford Defendants� opening brief is devoted to their contention that �[t]he Klamath Tribes
and their members have relinquished their rights to hunt, fish and gather and all interests in water incident thereto
through disposal of the lands upon which those rights, under the Treaty of 1864, were necessarily appurtenant.�
Memorandum of Private Defendants, p. 43. This contention was rejected by Judge Solomon in Adair I. It is too late to
relitigate that issue now, over twenty years later.

The Hufford Defendants also contend that an award of compensation made by the Court of Claims in 1971
extinguished water rights under Article I of the Treaty. The short answer is that this argument could and should have
been asserted in Adair I, which was decided in 1979. It is too late now. Finally, in their reply brief, the Hufford
Defendants assert that they need more time to marshal evidence in support of their preclusion argument, and seek to
delay a decision on that defense. However, no additional �evidence� can change the fact that this argument comes
twenty years too late.

CONCLUSION

For the foregoing reasons, it is hereby Ordered and Declared that: (1) the Klamath Tribes� water rights include a right
to water to support resources the Tribes gather, in addition to the resources they hunt, fish, and trap; (2) Adair I
announced the standard for quantifying the tribal water right; and (3) the �moderate living� standard has limited
application in this case, but could be used to adjust the initial quantification of the tribal water right upon a proper
showing by non-tribal opponents. In no event shall the adjudicator quantify or reduce the Tribal water right to a level
below that which is necessary to support productive habitat.

Footnotes (as printed in the official reporter)
1 The State of Oregon resisted the motion for excercise of the Court�s jurisdiction on the ground that deference to the state adjudication

was appropriate under the Colorado River doctrine. The court rejected that argument. Opinion and Order, August 9, 2001, dkt. no.
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2359. Thereafter, the State of Oregon did not participate in the current proceeding, and took no position with regard to the merits of
the substantive issues addressed in this opinion.
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United States v. Braren (Braren)
338 F.3d 971 (9th Cir. 2003), Nos. 02-35441, 02-35446

Official reporter pages 971�976. Text reproduced from the Caselaw Access Project (Harvard Law School Library) static bulk-data release
of the official reporter volume.7

UNITED STATES of America, Plaintiff-Appellee, v. Boyd P. BRAREN; Boyd P. Braren Trust; Marilyn J. Mosby;
John M. Mosby; Leslie Hufford; Kenneth J. Hufford; Hart Estate Investment Company; Peggy Marenco,

Defendants-Appellants, and State of Oregon, Defendant-Intervenor, v. Klamath Indian Tribes,
Plaintiff-Intervenor-Appellee. United States of America, Plaintiff-Appellee, v. Boyd P. Braren; Boyd P.

Braren Trust; Marilyn J. Mosby; John M. Mosby; Leslie Hufford; Kenneth J. Hufford; Hart Estate Investment
Company; Peggy Marenco, Defendants, and State of Oregon, Defendant-Intervenor-Appellant, v. Klamath

Indian Tribes, Plaintiff-Intervenor-Appellee.

Nos. 02-35441, 02-35446.

United States Court of Appeals, Ninth Circuit.

Argued and Submitted May 8, 2003.

Filed July 21, 2003.

See also 478 F.Supp. 336, 723 F.2d 1394.

*972William F. Schroeder and Carol DeHaven Skerjanec, Vale, OR, and Jerome C. Muys, Washington, DC, for appellants Brarens.

Stephanie L. Striffler, Special Counsel to the Oregon Attorney General, Salem, OR, for appellant Oregon.

Andrew C. Mergen, United States Department of Justice, Washington, DC, for appellee United States.

Walter R. Echo Hawk, Native American Rights Fund, Boulder, CO, for appellees Klamath Tribes.

Before LAY, WALLACE, and TALLMAN, Circuit Judges.

OPINION

TALLMAN, Circuit Judge.

The State of Oregon, the United States, the Klamath Tribes, and many individual landowners have spent the past
twenty-five years trying to determine rights to water in Oregon�s Klamath Basin. The federal courts were the first
forum for this effort, determining the scope of the federal water rights in 1979. We affirmed the legal rights at issue
and approved leaving the quantification of water amounts to state proceedings. For the past decade or so, Oregon
has proceeded with a massive and comprehensive administrative adjudication (Adjudication) of the competing claims
to water in the Klamath Basin.

Now, the United States and the Klamath Tribes have returned to federal court asking the district court to clarify
the scope of the federal water rights involved and to assess the propriety of the water rights standard recently
announced in a preliminary administrative assessment issued in the Oregon Adjudication. Because the federal
dispute presented here is not ripe for our determination, we dismiss the appeal and remand this case to the district
court for it to enter an order vacating its judgment and staying federal proceedings *973until the completion of the
Oregon Adjudication (including any appellate review).

I
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A

In the late 1970s, the district court determined the nature and scope of water rights granted by treaty to the
Klamath Tribes. United States v. Adair, 478 F.Supp. 336 (D.Or.1979) (Adair I). After announcing the standard for
prioritizing how the water is applied to fulfill these rights, the district court left to Oregon the task of adjudicating the
amounts of water to be allocated to each of the many claimants in the Klamath Basin (including the United States and
the Klamath Tribes). The district court expressly retained jurisdiction over the case if necessary to effectuate its
judgment. We approved the district court�s assessment of the Indian water rights � with one caveat � and also
embraced the district court�s division of jurisdiction for resolving the dispute (federal courts announce the standard;
Oregon applies and quantifies it). United States v. Adair, 723 F.2d 1394 (9th Cir.1983) (Adair II).

Oregon commenced a comprehensive water rights adjudication process to resolve the competing claims. In 1990,
the Oregon Water Resources Department (Water Department) issued to all interested parties a �Notice to File Claim.�
This document informed putative claimants that they had to file their asserted water claims before the Water
Department. By 1996, the United States had filed 395 claims, including claims by the Bureau of Indian Affairs on behalf
of the Klamath Tribes. The Tribes submitted five claims of their own, incorporating by reference all claims filed by the
Bureau of Indian Affairs. We are informed that more than 5,000 claims in all were received and require processing.

In 1998 and 1999, the Water Department requested legal and scientific justification supporting the claims filed by
the United States and Tribes. The United States provided a response for itself and the Tribes. The Water Department
solicited legal advice from the Oregon Department of Justice (ODOJ). The ODOJ provided the Water Department with
a letter concluding that the Tribes �are entitled to the minimum amount of water necessary to support the Tribes�
fishing and hunting rights as they were exercised contemporaneously with the Adair decision.�

On October 4, 1999, shortly after receiving the ODOJ�s advice letter, the Water Department�s Adjudicator issued a
�Summary and Preliminary Evaluation� of water rights claimed in the Adjudication. For the claims asserted by the
Bureau of Indian Affairs, the Adjudicator announced the following standard:

Claims for instream flow to fulfill the purposes of the Klamath Tribes� treaty rights for hunting and fishing are
proper if the record shows that the claimed amount is the minimum quantity of water necessary to protect treaty
fish and wildlife resources as they existed in 1979....

The Preliminary Evaluation also stated that �[c]laims for [water to support] gathering rights are improper.�

After a period of open inspection, �contests� were filed. The United States filed 480 contests; the Klamath Tribes
filed 242. Individuals filed 134 contests against the claims made by the Bureau of Indian Affairs; 36 contests were filed
against the Tribes� claims. The parties contesting the United States and tribal claims adopted the interpretation of
Adair II set forth in the Water Department�s Preliminary Evaluation.

*974Although the Adjudication has made much progress, it is far from complete. As of May 2001, 5,654 contests had
been filed. Proceedings have been initiated in 2,267 of these contests, consolidated into five cases. Proceedings have
not been initiated on the contests regarding the claims made by the Tribes and Bureau of Indian Affairs.

These contests will be heard before an administrative panel. Or. Admin. R. 137-003-0515. Parties in these hearings
will be allowed to engage in discovery, file motions, subpoena witnesses, introduce documentary evidence, and
provide testimony. Or. Admin. R. 137-003-0501 through 0700. The hearing panel will then issue proposed orders.

Next, the Water Department will review the proposed orders and the record as a whole and ultimately issue its
�Findings of Fact and Order of Determination,� which will resolve all of the water rights claimed in the entire
Adjudication. Or.Rev.Stat. � 539.130. This Determination will be lodged with a state circuit court. Id. Parties may then
file exceptions to the Determination, after which the court will file a judgment that may be appealed to the Oregon
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appellate courts. Or.Rev.Stat. � 539.150. After the Oregon appellate remedies are exhausted, the parties may seek
review by the United States Supreme Court on petition for certiorari.

B

The appeal now before us originated in 2001 when the United States and the Tribes returned to the district court
seeking a declaratory judgment. Both the United States and the Tribes sought a declaration that the Tribes have a
water right to support the gathering of plants. They also asked the district court to construe and clarify the nature and
scope of tribal water rights announced by it in Adair I and by us in Adair II.

Oregon argued that the dispute was not yet ripe. Oregon also opposed the district court�s exercise of jurisdiction;
Oregon based its opposition on the theory of abstention announced in Colorado River Water Conservation District v.
United States, 424 U.S. 800, 96 S.Ct. 1236, 47 L.Ed.2d 483 (1976). The district court rejected Oregon�s arguments and
opted to exercise its jurisdiction.

The district court proceeded to decide the merits of the declaratory judgment sought by the Tribes and the United
States. 187 F.Supp.2d at 1275. The court announced a two-step method of establishing tribal water rights. Id. at
1276-77. The district court also held that the individual defendants were precluded from arguing that the Tribes had
lost their treaty rights to hunt, fish, and gather because this issue was conclusively resolved in Adair I and II. Id. at 1279.

II

Oregon and several individuals (collectively, the Brarens) appeal. Oregon renews its position that the dispute is not
ripe and the district court should have abstained from exercising its jurisdiction. The Brarens alone appeal the district
court�s declaratory judgment clarifying the Adair standard. Whether a matter is ripe for judicial determination is a
legal question that we review de novo. Dodd v. Hood River County, 59 F.3d 852, 857 (9th Cir. 1995).

Oregon contends that neither the Preliminary Evaluation of the Water Department nor the contests pending in the
Adjudication make this case ripe. Oregon argues that the Preliminary Evaluation, while �an important tool in the
adjudication,� does not set a permanent standard for how to measure the Tribes� water *975rights. Instead, the parties
remain free to argue in the hearings on their contests that their rights are something other than what was established
in the Preliminary Evaluation. The results of these contests will then be evaluated by the Water Department, which
will issue final administrative findings. These findings will then be subject to appeal in the Oregon courts. Oregon
maintains that further factual development is needed because the Adjudication has not yet reached a final decision,
so the Adjudication�s ultimate interpretation and application of the Adair standard is not yet known. We are
persuaded by Oregon�s argument.

There are two components to ripeness: constitutional ripeness and prudential ripeness. Thomas v. Anchorage
Equal Rights Comm�n, 220 F.3d 1134, 1138 (9th Cir.2000) (en banc). The constitutional ripeness of a declaratory
judgment action depends upon �whether the facts alleged, under all the circumstances, show that there is a
substantial controversy, between parties having adverse legal interests, of sufficient immediacy and reality to warrant
the issuance of a declaratory judgment.� Maryland Casualty Co. v. Pacific Coal & Oil Co., 312 U.S. 270, 273, 61 S.Ct. 510,
85 L.Ed. 826 (1941); accord Central Montana Electric Power Co-op., Inc. v. Bonneville Power Administration, 840 F.2d
1472, 1474 (9th Cir.1988).

There is little doubt that the constitutional ripeness test is met here. Oregon does not overtly argue otherwise. The
Water Department adopted a standard that allegedly conflicts with the Tribes� federal water rights as announced in
Adair I and Adair II. This position indicates a �substantial controversy� between the parties that is immediate.

Exhibit 1, Page 46 of 49

https://static.case.law/f3d/338/cases/0971-01.json
https://www.superiorcourt.maricopa.gov/SuperiorCourt/GeneralStreamAdjudication/docs/nonazdecisions-USvBrarenOR072103.pdf


United States v. Braren � 338 F.3d 971 (9th Cir. 2003) United States v. Adair / United States v. Braren Case Packet

Page 47

7. Caselaw Access Project � 338 F.3d 971 (official reporter text) � https://static.case.law/f3d/338/cases/0971-01.json
8. Maricopa County Superior Court � slip opinion PDF, United States v. Braren (9th Cir. July 21, 2003)

https://www.superiorcourt.maricopa.gov/SuperiorCourt/GeneralStreamAdjudication/docs/nonazdecisions-USvBrarenOR072103.pdf

The prudential component of ripeness requires more thorough consideration. �In evaluating the prudential
aspects of ripeness, our analysis is guided by two overarching considerations: [1] the fitness of the issues for judicial
decision and [2] the hardship to the parties of withholding court consideration.� Thomas, 220 F.3d at 1141 (internal
quotation marks and citation omitted).

�A claim is fit for decision if the issues raised are primarily legal, do not require further factual development, and
the challenged action is final.� Winter v. California Medical Review, Inc., 900 F.2d 1322, 1325 (9th Cir.1989) (internal
quotation marks and citation omitted). In Public Service Commission of Utah v. Wycoff Co., 344 U.S. 237, 73 S.Ct. 236, 97
L.Ed. 291 (1952), the Supreme Court stated that �the declaratory judgment procedure will not be used to preempt and
prejudice issues that are committed for initial decision to an administrative body.� Id. at 246, 73 S.Ct. 236. Our past
decisions have explicitly mandated that an agency action be final before a declaratory judgment action is ripe: �the
ripeness doctrine was designed ... �to protect the agencies from judicial interference until an administrative decision
has been formalized and its effects felt in a concrete way by challenging parties.� � Lee Pharmaceuticals v. Kreps, 577
F.2d 610, 618 (9th Cir.1978) (quoting Abbott Labs. v. Gardner, 387 U.S. 136, 148-49, 87 S.Ct. 1507, 18 L.Ed.2d 681 (1967)).
See also Stuhlbarg Int�l Sales Co., Inc. v. John D. Brush & Co., Inc., 240 F.3d 832, 839 (9th Cir.2001); Dietary Supplemental
Coalition, Inc. v. Sullivan, 978 F.2d 560, 562 (9th Cir.1992) (�The fitness element requires ... a final agency action�);
Boating Industry Ass�ns v. Marshall, 601 F.2d 1376, 1384(9th Cir.1979).

The fitness aspect of prudential ripeness is not satisfied here because further factual development is needed to
establish what standard Oregon will actually *976apply to the federal water claims. The United States and the Tribes
sought a declaration of their water rights because the Adjudication allegedly embraced a standard contrary to those
rights. But the Adjudication has not yet embraced anything. At most, the Adjudication announced a starting point in
analyzing the federal claims. This announcement in no way binds the administrative panels that will hear the contests
in the Adjudication. Nor does it bind the Water Department when it considers those panels� proposed orders and then
issues its final administrative findings. Nor does it bind the Oregon courts when they review the Water Department�s
findings. Oregon has not yet applied any final standard to the water claims of the United States and the Tribes. It is
possible that the standards applied by the contest panels, the Water Department, and the Oregon courts could differ
from the standard announced in the Preliminary Evaluation.

This case also fails to satisfy the fitness aspect of prudential ripeness because it is a challenge to an agency action
that is nowhere near final. There remain at least two steps in the Adjudication in which the Water Department could
alter the standard it uses. The panels that hear the contests can abandon the Preliminary Evaluation. And the Water
Department can set aside the panels� conclusions when the Department issues its final findings. This agency decision
will then be subject to review by the Oregon courts.

Prudential ripeness is also absent from this case because there is no hardship for the United States and the Tribes
to wait for additional factual development. At a minimum, the United States Supreme Court will remain open to the
Tribes and the United States upon the completion of the Oregon Adjudication for final review on grounds that the
Adjudication applied the incorrect standard. A declaration of water rights from a federal court today would provide no
relief in any event. The district court�s declaratory judgment still left to the Adjudication the actual calculation of the
amounts of water that will need to flow to the United States and the Tribes. The distribution of water � the ultimate
relief sought by all of the parties in this case � cannot occur until the Adjudication is completed, regardless of
whether the federal courts weigh in more than we already have on the standard for measuring the federal water
rights.

Finally, it is of no consequence that both the Adair I and II courts implicitly considered that the legal issues
presented were sufficiently ripe for determination. In Adair I and II, the dispute was whether the Tribes had any right to
water. That issue was purely legal and separate from any proceedings in the Adjudication. By contrast, the dispute in
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this case is wholly about the Adjudication: the United States and the Tribes seek a clarification of the Adair standard to
determine if the Preliminary Evaluation announced the right standard. That question can only be answered when the
Adjudication is complete.

III

We hold that this dispute is not ripe for federal judicial determination. We do not reach the challenges to the district
court�s exercise of jurisdiction or the merits of the declaratory judgment. We VACATE the district court�s judgment and
REMAND this case to the district court to enter an order staying all federal proceedings pending completion of the
Oregon Adjudication and related appellate review.

Each party shall bear its own costs in this appeal.
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United States Department of the Interior 

OFFICE OFTHE SOLICITOR 
tl’ash~ngron.D.C.20240 

Memorandum �

To: Secretary 

From: Solicitor �

Subject: Fishing Rights of the Yurok and Hoopa Valley Tribes �

You have asked for an opinion concerning the rights of the Yurok 
and Hoopa Valley Indian Tribes to an allocation or quantified 
share of the Klamath River Basin anadromous fishery resources. 
The request arises from the need of this Department for 
definitive legal guidance in setting yearly tribal harvest 
allocations. The Department of Commerce, although it does not 
have authority to regulate in-river Indian fisheries, has also . 

requested a legal determination from this Department on the 
Tribes’ rights because of the impact on decisions that the 
Commerce Department must make concerning ocean fisheries that 
harvest Klamath basin fishery resources.’ 

. 1 By memorandum dated September 16, 1991, the Assistant 
Secretary - Indian Affairs, originally requested this opinion. 
On March 10, 1993, in a letter to the Secretary of Commerce, you 
stated the position that in the absence of a formal legal 
determination, the most reasonable and prudent course-for the 
United States, as trustee for the Tribes, would be to set aside 
at least a 50 percent share of the harvestable surplus of la math 
River stocks for the Indian in-river fishery. As a temporary 
resolution’of differences between your recommendation and 
concerns expressed by the Department of Commerce, which has 
jurisdiction over ocean fisheries, this Department set the in- 
river tribal harvest ceiling in 1993 at 18,500,and both 
Departments agreed that additional conservation measures for 1993 
were appropriate. The Secretary of Commerce directed a 1993 
ocean fishing season that conformed to the in-river tribal 
harvest constraint, and provided a natural spawner escapement 
floor of 38,000 for 1993. &g "Commerce and Interior Departments 
Set Chinook Salmon Management Measures," April 29, 1993 (U.S. 
Department of Commerce Press Release NOAA 93-R117); Qcean Salmon 
F i s h e r - a , 
58 Fed. Reg. 26922 (May 6, 1993) (emergency interim rule); Ocean 

nd 
California, 58 Fed. Reg. 31664 (June4, 1993) (amendment to 
emergency interim rule). 

STIPDX-007429

Exhibit 2, Page 1 of 50



During the past twenty-two years, numerous court decisions have �
confirmed that when the United States set aside in the nineteenth �
century what are today the Yurok and Hoopa Valley Indian �
Reservations along the Klamath and Trinity Rivers, it reserved �
for the Indians federally protected fishing rights to the fishery �
’resource in the rivers running through the reservation^.^ This �
Department, through legal opinions and policy statements, also �
has acknowledged the fishing rights of the Yurok and Hoo a Valley �
Indians, and the Department s corresponding obligations None�.’ �

a,e-q., t t , 789 .F.Zd 1354, 
1359 (9th Cir. 1986); a& 
Ass’n v. Secretarv of Commerce, 494 F. Supp. 626, 632 (N.D. Cal. 
1980); Mattz v. Su~erior Court, 46 Cal. 3d 355, 758 P.2d 606 
(1988); Peo~le v. McCovev, 36 Cal. 3d 517, 685 P.2d 687, cert. 
denied, 469 U.S. 1062 (1984); Arnett v. 5 Gill Nets, 48 Cal. App. 
3d 454, 121 Cal. Rptr. 906 (1975), cert. denied, 425 U.S. 907 
(1976); Donahue v. California Justice Court, 15 Cal. App. 3d 557, 
93 Cal. Rptr. 310 (1971). �

The Solicitor’s office, through the Associate Solicitor, . 
Division of Indian Affairs, has issued a variety of legal 
opinions since 1976 concerning the nature, extent, and scope of 
federal reserved Indian fishing rights in the Klamath River 
basin. -, Memorandum from Acting Associate Solicitor, 
Indian Affairs, to Director, Office of Trust Responsibilities 
(November4, 1976) (regulation of on-reservation Indian fishing 
on the Klamath River) ; Memorandum from Associate Solicitor, 
Division of Indian Affairs, to Assistant Secretary, Indian 
Affairs (May 4, 1978) (rights of the Klamath and Hoopa 
Reservation Indians to fish for commercial purposes); Memorandum 
from Associate Solicitor, Division of Indian Affairs, to 
Assistant Secretary - Indian Affairs (March 14, 1979) (Indian 
legal considerations with respect to Trinity River diversions at 
Lewiston Dam). �

In addition, as a matter of policy this Department has 
acknowledged the existence of Indian fishing rights on the 
Klamath and Trinity Rivers and the Department’s corresponding 
obligations. &g, f!.a., Letter from Assistant Secretary - Indian 
Affairs to Secretary of COIIU~~~C~, May 19, 1992; Letter from �
Secretary of the Interior to Acting Chairperson, Yurok Transition 
Team, August 23, 1991; Letter from Assistant Secretary - Indian 
Affairs to Secretary of Commerce, July 25, 1991; Letter from 
Secretary of the Interior to Secretary of Commerce, May 1, 1991; 
Trinity River Flows Decision (May 8, 1991b- (Decision of the 
Secretary of the Interior) (adopting recommendation for 1992 �
through 1996 flow releases, based in part on Department’s trust �
responsibility to the Hoopa Valley and Yurok Tribes); secretarial �
Issue Document on ~rinity River Fishery Mitigation (approved by �
Secretary, January 14, 1981) (flow releases of water in the �
Trinity River); Memorandum from Assistant Secretary for Fish and �
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of the court decisions, however, have decided whether the Tribes1 �
fishing rights entitle them to a specific allocation or �
quantified share of the Klamath and Trinity ~iver’fishery �
resources. �

Iconclude that the fishing rights reserved for the Tribes 
include the right to harvest quantities of fish on their �
reservations sufficient to support a moderate standard of living. �
I also conclude that the Tribes1 entitlement is limited to fifty �
percent of the harvest in any given year unless varied by �
agreement of the parties. �

I have reached my conclusions by examining the history of the �
reservations, the Indians’ dependence on the Klamath and Trinity �
River fisheries, the United States1 awareness of that dependence, �
and the federal intent to create the reservations in order to �
protect the Indians’ ability to maintain a way of life, which �
included reliance on the fisheries. I have conducted this �
examination in the context of the now-substantial body of case �
law examining the history of the present-day Hoopa Valley and �
Yurok reservations and confirming the reservation Indians1 �
fishing rights,’ and the variety of cases involving other tribes’: �
reserved fishing rights. �

I. BACKGROUND �

A. The Fishery Resource �

The Klarnath River originates in Oregon and flows southwesterly �
into California to its juncture with the Trinity River. The �
lower 40-50 miles of the Klamath River lie within the Yurok �
Reservation. From the point of confluence, the Klamath River �
flows northwesterly to discharge into the Pacific Ocean. The �
lower 12 miles of the Trinity River flow through the Hoopa Valley �

Wildlife and Parks to Assistant Secretary for Land and Water 
Resources, October 24, 1979. 

The Department of Commerce also has recognized that the 
tribes of the Klamath River basin have federal reserved fishing 
rights. Letter from Director, National Marine Fisheries Service, 
Department of Commerce, to Assistant Secretary - Indian Affairs, 
Department of the Interior, October 16, 1992. 

’ In addition to the cases cited in, footnote 2, see 
rrichton v. Shelton, 33 I.D. 205 (1904) (history of Klamath River 
and Hoopa Valley Reservations); Partitioninu Certain Reservation 
Lands Between the HooDa Vallev Tribe and the Yurok Indiana, S. 
Rep. No. 564, 100th Cong., 2d Sess. 2-9 (1988) (same); and. 
Partitionins Certain Reservation Lands Between the Hoo~a Vallev-

Tribe and the Yurok Indians, H. Rep. No. 938, pt. 1, 100th Cong., �
2d Sess. 8-15 (1988) (same). �
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Reservation, before discharging into the Klamath River near the �
boundary between the Hoopa and Yurok Reservations., �

The Klamath and Trinity Rivers provide habitat for runs of salmon �
and other anadromous fish. Anadromous fish hatch in fresh water, �
migrate to the ocean, and complete their life cycles by returning �
to their freshwater places of origin to spawn. Because of the �
regular habits of the fish, it is possible to some extent to �
forecast stock abundance and to control harvesting throughout �
their range in order to maintain appropriate spawner escapement �
numbers for conservation and regeneration. However, different 
species have different life cycles, and different stocks intermix 
in the ocean before sorting themselves out and returning to the 
rivers of their origin. see senerally Washinqton v. washinston 
State Commercial Passenaer Fishins Vessel Ass’n, 443 U.S. 658, 
662-64 (1979) (discussion of anadromous fish). As such, it is 
more difficult to regulate the numbers of particular stocks �
harvested in mixed-stock ocean fisheries, than to regulate stock- �
specific harvests by ocean terminal or in-river fisheries. �

B. The ~eservations’ �

1. Klamath River Reservation �

The reservations which today constitute the Hoopa Valley and �
Yurok Reservations originally were created by executive orders �
issued pursuant to statutes authorizing the President to create �
Indian resenrations in California. The Act of March 3, 1853, �
authorized the President "to make . . . reservations . . . in the 
State of California . . .. for Indian purposes.n 10 Stat. 226, 
238. On November 10, 1855, the Commissioner of Indian Affairs �
submitted a report to the Secretary of the Interior, recommending �
a reservation that would encompass "a strip of territory one mile �
in width on each side of the (Klamath) river, for a distance of �
20 miles." I Kappler, Ddian Affairs: Laws and TreatLes 816 �
(1904) ("Kapplern) . The.Conunissionerls report noted that the 
proposed reservation had been selected pursuant to the �
Secretary’s instructions "to select these reservations from such �
’tracts of land adapted as to soil, climate, water-privileges, �
and timber, to the comfortable and permanent accommodation of the �
Indians.I* u.The report also noted in particular the 
representations of the federal Indian officials in California . 

-

Attached as Appendix A is a copy of a map of the former 
Hoopa Valley Reservation appended to the Supreme Courtlsdecision 
in Mattz v. Arnetc, 412 U.S. 481 (1973). The map pre-dates the 
more recent partition of the reservation but generally speaking, 
the Hoopa Valley Reservation today includes what the map refers 
to as the "Original Hoopa Valley Reservation,* and the Yurok 
Rese-rvation today encompasses the "01a Klamath River Reservationn 
and the "Connecting Stripn shown on the map. 

STIPDX-007432

Exhibit 2, Page 4 of 50



"that the selection at the mouth of the Klamath River is a 
judicious and proper one." Id. On November 12, U55, the 
Secretary of the Interior recommended the proposed reservation to 
the President, and four days later President Pierce signed the 
proclamation establishing the Klamath Reservation. . u.at 817.6 
The lands were mostly occupied by Yurok Indians, and the 
reservation encompassed what is today the lower portion of the 
Yurok Reservation. 

2. Original Hoopa Valley Reservation �

The original Hoopa Valley Reservation is a 12-mile square 
extending six miles on each side of the Trinity River. The 
Superintendent of Indian Affairs for California located and 
proclaimed it in 1864, pursuant to legislation enacted that same 
year. The legislation authorized the President to set apart up 
to four tracts of land in California "for the purposes of Indian 
reservations, which shall be of suitable extent for the 
accommodation of the Indians of said state, and shall be located 
as remote from white settlements as may be found practicable, 
having due regard to their adaptation to the purposes for which 
they are intended." Act of April 8, 1864, § 2, 13 Stat. 39, 40 
("1864 Actn); I Kappler at 815; gee also Donnellv v. United 
States, 228 U.S. 243, 255-57 (1913); Mattz v. Su~erior Court, 46 
Cal. 3d 355, 758 P.2d 606, 610 (1988). The reservation was 
mostly inhabited by Hoopa Indians. Although Congress itself 
thereafter recognized the existence of the Hoopa Valley 
Reservation as early as 1868, Donnellv, 228 U.S. at 257, it was 
not until 1876 that President Grant issued an executive order 
formally setting aside the reservation "for Indian purposes, as 
one of the Indian reservations authorized . . . by Act of 
Congress approved April 8, 1864." I Kappler at 815. 

3. Extended Hoopa Valley Reservation �

Between 1864 and 1891, the legal status of the Klamath River �
Reservation as an Indian reservation came into doubt. Although �
the Klamath Reservation had been created pursuant to the 1853 
statute, the subsequent 1864 Act limited to four the number of 
reservations in California, and contemplated the disposal of 
reservations not retained under authority of the 1864 Act. &g 
1804 Act, 5 3, 13 Stat. at 40. By 1891, the Round Valley, 
Mission, Hoopa Valley, and Tule River reservations had been set 
apart pursuant to the 1864 Act. Mattz v. Arnett, 412 U.S. at 
493-94. Still, the Department of the Interior continued to 
recognize that the Klamath Reservation was critical for �
protecting the Indians who lived there and for protecting their �
access to the fishery, and continued to regard it as a �

See also Mattz v. Arnetc, 412 U.S 481, 487 (1973); Matt2 
v. Su~erior Court, 46 Cal.. 3d 355, 758 P.2d 606, 610 (1988) . 

- 5 
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reservation throughout the period from 1864 to 1891. As the 
Court noted in Mattz v. Arnett, the reservation "continued, 
certainly, in de facto existence," during that time. Id.at 490. 

Finally, in 1891, in order to eliminate doubt, to expand the �
.existing reservation, and to better protect the Indians living �
these from encroachment by non-Indian fishermen, President �
~arrison issued an executive order under the authority of the �
1864 Act. The order extended the Hoopa Reservation along the �
Klamath River from the mouth of the Trinity River to the ocean, �
thereby encompassing and including the Hoopa Valley Reservation, �
the original Klamath River Reservation, and the connecting strip �
in between. Thereafter, the original Klamath Reservation and �
connecting strip have been referred to jointly as the "Extensionn �
or the "Addition," because they were added to the Hoopa Valley �
Reservation in the 1891 Executive Order. I Kappler at 815 �
(~xecutive Order, October 16, 1891); Mattz v. Arnett, 412 U.S. at �
493-4; Donnelly, 228 U.S. at 255-259. The validity of the 1891 �
addition and the continuing existence of the area included within �
the original Klamath Reservation were subsequently upheld by the �
Supreme Court in the Donnellv and Mattz v. Arnett decisions. 7 �

4. � Partition into the Yurok and Hoopa Valley �
Reservations �

In 1988, Congress enacted the Hoopa-Yurok Settlement Act, which �
partitioned the extended Hoopa Valley Reservation into the �
present Hoopa Valley Reservation, consisting of the original 12- �
mile square bisected by the Trinity River and established under �
the 1864 Act, and the Yurok Reservation, consisting of the area �

-� along the Klamath River included in the 1891 Extension (excluding 
Resighini Rancheria).’ Hoopa-Yurok Settlement Act of 1988, Pub. 

In D Y , 228 U.S. 243, modified and �
rehearins denied, 228 U.S. 708 (1913), the Court affirmed the �

’ �federal conviction of the defendant for murderins an Indian 
within the boundaries of the 1891 Extension. ~h; Court concluded 
that the Extension had been lawfully established and constituted 
Indian country. In mttz v. Am-, 412 U.S. 481 (1973), the 
Court rejected California’s argument that the Act of June 17, 
1892, 27 Stat. 52, opening the original Klaxnath Reservation to 
non-Indian settlement, had diminished the boundaries of the 
extended reservation. The Court struck down a state forfeiture 
proceeding against gill nets confiscated from a Yurok Indian, 
holding that the act opening the reservation to settlement did 
not alter the boundaries of the extended Hoopa Valley 
Reservation. 

For the history and background of the 1988 Settlement Act, 
see S. Rep. No. 564 and H. Rep. No. 938, pt. 1, sur,rp note 4. 
You asked for an opinion addressing the rights of the Hoopa and 
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L. No. 100-580, 102 Stat. 2924, 25 U.S.C.A. § 1300i-1300i-11 �
(Supp. 1993) . �
The congressional partition "recognized and establishedn each 
area as a distinct resenration, and declared that " [t] he 
ynallotted trust land and assetsn of each reservation would 
thereafter be held in trust by the United States for the benefit 
of-.the Hoopa Valley and Yurok Tribes, respectively. 25 U.S.C.A. �
9 1300i-l(b)&(c). Both the House and Senate committee reports 

’ accompanying the legislation make specific mention of the Yurok 
Tribe’s interest in the fishery. See S. Rep. No. 564, su r a note 
4, at 2, 14; H. Rep. No. 938, pt. 1, au1)ra note 4, at 20. 

Althouqh there are now two distinct reservations for the Yurok �
and HOG~~ 

- ~ �

Valley Tribes, the events most relevant to your inquiry �
occurred prior to the 1988 partition. For purposes of this �
opinion, the various reservation areas will-be-referred to as the �
original Klamath River Reservation, the Hoopa Valley Reservation �
(original 12-mile square), and the extended Hoopa Valley �
Reservation (the post-1891 reservation, consisting of the Hoopa �

-� Square, the original Klarnath River Reservation, and the �
connecting strip). �

Yurok Tribes. We do not address the fishing rights of the Coast �
Indian Community of the Resighini Rancheria or other tribes in �
the Klamath River basin in California. �

’.~oth House and Senate committee reports refer to the �
substantial economic value of the Yurok Reservation fishery. The �
Senate Committee Report on the Settlement Act states: �

Tribal revenue derived from the "Additionn [now the �
Yurok Reservation] recently has totalled only about �
$175,000 annually. However, the record shows that �
individual Indian earnings derived from the tribal �
commercial fishing right appurtenant to the "Additionn �
is also in excess of $1,000,000 a year. The Cornittee �
also notes that because of the cooperative efforts of �
the Hoopa Valley Tribe and other management agencies to �
improve the Klamath River system, and because the �
Fisheries Harvest Allocation Agreement apportioning an �
increased share of the allowable harvest to the Indian �
fishery, the tribal revenue potential from the �
"Additionn is substantial. �

S. Rep. No. 564, sums note 4, at 14-15;aer: H. Rep. No. 938, pt. 
1, suDra note 4, at 20. See als~ Central Valley Improvement Act, 
Pub. L. No. 102-575, Title XXXIV, § 3406(b) (23), 106 Stat. 4706, 
4720 (1992) (reference to federal trust responsibility to protect 
the fishery resources of the Hoopa Valley Tribe). 
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C. � Historic Dependence of the Yurok and Hoopa Indians on �
the Salmon Fishery �

Since prehistoric times, the fishery resources of the Klamath and 
Trinity Rivers have been a mainstay of the life and culture of 
$he Indians residing there." -See Mattz v. Amett, 412 U.S. 481, 
487, (1973); Blake v. Arnett, 663 F.2d 906, 909 (9th Cir. 1981). 
one-estimate is that prior to settlement along the coast by non-
Indians, the Indians in the Klamath River drainage "consumed in 
excess of 2 million pounds . . . of salmon annually from runs 
estimated to have exceeded 500,000 fish." U.S. Department of the 
Interior, Environmental Im~act Statement - Indian Fishing 
Reaulations 2 (Hoopa Valley Reservation, California) (April 
1985).. 
The Indians1 heavy dependence on the salmon fishery for their �
1ive.Iihood has been well-documented." "The salmon fishery �
permitted the [Klamath-Trinity basin] tribes to develop a quality �
of life which is considered high among native population^.^ AITS �

lo The Indians’ reliance on fishing continues. As the court. 
noted in United States v. Wilson: 

To modern Indians of the [pre-19881 Hoopa Valley �
Reservation, fishing remains a way of life, not only �
consistent with traditional Indian customs, but also as �
an eminently practical means of survival in an area �
which lacks the broad industrial or commercial base �
which is required to provide its population, Indian or �
otherwise, with predictable, full-time employment and �
income adequate to provide sufficient quantities and �
qualities of the necessities of life. �

611 F. Supp. 813, 818 n.5 (N.D. Cal. 1985) (citing Narional Park �
Service, Environmental A ssessment: Manasement O~tions for the 
Redwood Creek Corridor. Redwood National Park (1975)), yev’d an4 
remanded on other urounds sub nom,, United States v. Eberhardt, 
789 F.2d 1354 (9thCir. 1986). 

e. s., Anthro~olosical Studv of the’ HuDa. Yurok, and 
Karok Indi n Tri y10, 
22. 67-68, 101, 107 (American Indian Technical Services, Inc. 
~anuary 1982) (Prepared for the U.S. Department of the Interior) 
( "AITS (1982) ; Edwin C. Bearss, Historv Resource Studv - Hoo~a-
Yurok Fisheries Suit - H00Da Vallev Reservation 60 (U.S. 
Department of the Interior 1981); gee also Ethnohistorical Data 
on the Klamath-Trinitv Tribes of Northwestern California Wm 
Particular Em~hasis on the Yurok (Klamath) Indians of the Lower 
Klamath Area (American Indian Technical Services, Inc. June 1984) 
(prepared for the U.S. Department of the Interior) ("AITS 
(1984)") . 
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(1982) at 10. The salmon resource was the primary dietary staple �
of the tribes, and was the center of their subsistence economy. �
As the court noted in Blake v. Arnett, 663 F.2d at 909, the �
fishery was "not much less necessary to the existence .of the �
[Yurok] Indians than the atmosphere they breathed") (quoting �
.gnited States v. Winans, 198 U.S. 371, 381 (1905)). �

~uring the pre-contact period, the salmon fishery also held �
significant commercial and economic value in Yurok and Hoopa �
culture and economy. Both tribes appear to have held firm �
concepts of property rights associated with the fishery. Fishing �
rights were considered personal property and part of an �
individual’s wealth. Rights to fishing sites could be owned �
privately, fractionally, or communally, and could be inherited, �
sold, or transferred to pay debts.’’ Ownership of fishing sites �
gave owners the right to do what they wished with the fish taken, �
including sale or trade.13 Access to the fishery was the subject �
of trade and barter, and use of fishing sites not one’s own might �
be paid for by providing a portion of the catch. Virginia Egan- �
McKenna, Persistence with Chancre: The Sisnificance of Fishinu t~ �
the Indians of the HOOD^ Vallev Reservation in Northwestern �
California 74-75 (Unpublished M.A. Thesis, University of Colorado �
1983). Ownership of fishing rights associated with particular �
sites also may have given the owner control over downstream �
activities. Id.at 69. �

According to one source: �

A key factor in [trading of fishing rights between tribes] 
appears to have been the number of salmon runs a tribe �
received each year. For example, the Chilula received only �
one run a year and they often either traded with the Hupa �
for fish or bartered for temporary fishing rights (Curtis �
1924:4). The Chimariko "sometimes paid the Hupa for the �
privilege of fishing at the falls near Cedar Flatsn (Nelson �
1978: 25-26). 

AITS (1982), suDra note 11, at 73; ~ef: Egan-McKennaat 76. 

l2 AITS (1982) at 23, 49, 57, 72-73, 99, 105; Testimony of �
Dr. Arnold Pilling, Transcript of Proceedings at 55, California �
v. Eberhardt, No. 76-051-C (Cal. Super. Ct., County of Del Norte) �
(May 18, 1977). �

l3 Declaration of Arnold R. Pilling at 3, peo~le v. McCovu, 
No. A012716 (Cal. Ct. App., 1st App. Dist., Div. 3) (Dec. 10, 
1982) (Exhibit 25 to State’s Brief). 
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Although experts have disagreed on the extent that harvested 
salmon was used in trade," the above example and other evidence 
indicate that such trading did occur. In years when salmon were 
plentiful throughout the Klarnath-Trinity river system, there was 
little or no need to trade salmon to support the Indians1 
standard of living.’’ Salmon were dried and stored, however, and 
were used in trading partnerships in years when other Indians in 
the’basin did not have access to salmon because of river blockage 
or low flows. Pilling Testimony, BuDra note 12, Transcript at 
56, 102-03 (" [Ilf you have lots of stored salmon [when the 
Klamath was blocked], why, you’re in a position to make very good 
bargains with your trading partners."), 106-09. Gourmet items 
such as salmon cheeks were "great trade items." u. at 58-59. 
The trading partnerships were part of a complex economic, social, 
and ceremonial system within the tribal society. u. at 109-115; 
see also George Gibbs, Journal of the Emedition of Colonel 
Redick McKee, United States Indian Aaent. Throush North-Western 
California, Performed in the Summer and Fall of 1851, in Henry R. 
Schoolcraft, Information Res~ectins the Historv. Condition and 
Pros~ects of the Indian Tribes of the United States 146 (1853) 
(NSome understanding-, however, seems to exist as to opening �

l4 The ethnographic and archeological documentation appears �
somewhat limited on the issue of trade, although it has been �
asserted that the sale and trade of harvested salmon was not �
extensive among the tribes of the Klamath-Trinity basins. a �
AITS (1982) at 117, 173. In declarations introduced by the State �
of California in 1982 in Peo~le v. McCovev, Drs. William Wallace �
and Arnold Pilling criticized the AITS (1982) study. �
Declaration of William J. Wallace, Peo~le v. McCovev, No. A012716 �
(Cal. Ct. App., 1st App. Dist., Div. 3) (Dec. 10, 1982) (Exhibit 
24 to State’s Brief); Declaration of Arnold Pilling, auDra note 
13; see als~ William J. Wallace, petailed Account of Yurok 
Aboriainal Fishins Practiceg 17-18, attached as mibit 2 to 
Declaration of Willih J. Wallace, &uDra. In 1977, in Califomis 
v. Eberhardt, Dr. Pilling had testified as a defense witness, and �
Dr. Wallace testified as a witness for the prosecution. In their �
declarations in 1982, both Wallace and Pilling criticized the �
AITS (1982) study’s conclusion concerning the extent to which �
trade or sale of salmon played a role in aboriginal Yurok and �
Hoopa culture. Although a subsequent AITS study responded to �
that criticism, AITS (19841, at 45-46,determining the extent of �
the Tribes1 legal rights does not require resolving that dispute, �
which focuses on a specific form of use rather than the deqree of �
de~endence as a source of livelihood and culture. �

" &g Pilling Testimony, sunra note 12, Transcript at 106; 
Testimony of William J. Wallace, Transcript of Proceedings at 
276, California v. Eberhardr, No. 76-051-C (Cal. Super. Ct., 
County of Del Norte) (May 19, 1977). 
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portions of [fish dams] at times, to allow ehe passage of fish 
for the supply of those above."). 

. . 

In California v. Eberhardt,I6 the trial court relied on the 
testimony of Drs. Pilling and Wallace to recognize that [ilt is �
probably true that there was some degree of mutual exchange �
between and among Yuroks themselves and with other tribes in �
which fish was one of the items of exchange." The court also �
stated that "the anthropological testimony is not persuasive that �
the nature of the aboriginal custom of the Yurok Indians in �
’commercial fishing’ as that term might have been considered in �
aboriginal times, is anything like the concept of commercial �
fishing in present times." & As discussed below,17 the legal 
quantification of the reserved right depends not so much on the �
degree to which historic uses of salmon parallel modern uses, but �
on the degree of dependence on the salmon fishery. �

Following non-Indian settlement in the area, the Indians of the �
Klamath-Trinity basin adapted to the new trading and economic �
opportunities presented. When non-Indians entered the area, �
there is some evidence that the Indians sold salmon to them. 
Pilling Testimony, Bupra note 12, Transcript at 61-62; Wallace :: 

Testimony, supra note 15, Transcript at 279. As the commercial 
fishing industry dev.eloped.in the late 19th century, the Indians 
played an important role in supplying fish to and working at 
local canneries. &g AITS (1982): guDra note 11,at 119-21. 

When the canneries developed, according to Dr. Pilling, the basic �
ownership right of access to the fishery seemed to be viewed by �
the cannery owners "as in Indian hands, and this was something �
that had to be negofiated. You had to meet specific contractual �
relationships, especially with the Spott family, to participate �
as canners on the lower Klamath, because it was essentially �
Indian territory. This is my understanding of the mercantilism." �
Pilling Testimony, sunra note 12, Transcript at 69-70, The �
salmon cheeks were recognized as a luxury cut, which "[tlhe �
cannery didn’t get . . . unless the Indians waived [their] rightn ’ 

to keep the salmon heads. u.at 58. 

In 1876, the first commercial fishery was established on the 
Klamath by Martin V. Jones and George Richardson. Bearss, sunra 
note 11, at 159-60. In 1879, in order to protect the Indian 
fishery from outside interference, the U.S. military sent a force 
to the Klamath Reservation with orders [tlo suppress all fishing 
by whites and require all citizens residing on the Reservation to 
leave without delay." u.at 146. The military construed this 

Ruling on Motion to Dismiss for Lack of Jurisdiction, at �
2, NO. 76-051-C (July 18, 1977). �

" infra, at 18 to 22. 

STIPDX-007439

Exhibit 2, Page 11 of 50



I 

as extending to the expulsion of non-Indian fisheries from the �
river, even if they did not land on the shore, bec.ause under no �
circumstances were the Yuroks to be "deprived of the Salmon as it �
is their main subsistence." u. at 148-49. After the expulsion 
of the Jones and Richardson commercial fishery from the Klamath �
.reservation, a small military outpost was maintained at Requa "to 
protect the Yuroks in the enjoyment of their only industry-- 
salmon fishing." =. at 151. Jones then erected a cannery 
nearby. The Indians would catch and deliver the salmon for so 
much a head. . . . As the cannery was off the reservation and 
the Indians were benefitted by its presence, the military took no 
action to interfere with its operation." u.at 160-61. 
In 1883, R.D. Hume sought to lease the Klamath fisheries from the �
United States.. Because it considered the fishery to be within �
the Klamath Reservation and subject to federal protection of the �
Indians’ access to their fishery, the Department of the Interior �
declined Mr. Hume’s request." The Indians apparently opposed �
R.D. Hume’s efforts to establish a cannery operation because 
Hume’s activities interfered with Yurok fishing and Hume wasn’t 
interested in purchasing fish from the Indians but instead 
brought his own men to fish. AITS (1984) , SuDra note 11, at 46;i 

By contrast, in 1886, John Bomhoff contracted with a number of 
Yuroks to supply his cannery with salmon. "By this agreement the 
Yuroks were not to fish for any other person nor qive anv other 
white the riaht to fish in the Klamath." Bearss at 163 (emphasis 
added); AITS (1982), supra note 11, at 131. Bomhoff 
apparently also employed some Indians for wages. Bearss at 164. 
The Indian Bureau sanctioned Bomhoff’s arrangement to purchase 
fish from the Indians. Zg. at 186. 

Eventually additional canneries were established in the area, and 
at the turn of the century, most of the commercial fishermen were 
Indians, some fishing at night and taking employment in the 
canneries during the day. Bearss at 348; AITS (1982) at 121 
& 131. 

EXISTENCE AND CHARACTER OF YUROK AND HOOPA FEDERAL RESERVED �
INDIAN FISHING RIGHTS �

The power of the United States to create or reserve fishing �
rights for Indian tribes is derived from its plenary power over �

la Appendix B to this opinion recounts the conflict that 
developed between the Government and Hume. .After a court upheld 
Humels resistance to expulsion, the United States expanded the 
Hoopa Valley Reservation to ensure that the original Klamath 
Reservation would have Indian reservation status. &g Appendix B 
at 7-18. 
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Indian affairs, grounded in the Indian Commerce Clause, and from �
the Interstate Commerce Clause.19 �

In Mattz v. Superior Court, 46 Cal. 3d 355, 758 P.2d 606, 617 
(1988), the Supreme Court of California squarely rejected the 
State’s assertion that the Federal Government lacked the 
authority to reserve Indian fishing rights in the Klamath River 
fiehery when it created the reservation. Notwithstanding the 
substantial body of case law recognizing the extended ~oopa 
Valley Reservation Indians’ federally reserved fishing rightsla 
the State contended otherwise, arguing specifically that the 
Indians had no federally reserved right to fish commercially. 
The Supreme Court of California rejected the State’s contention 
based on federal and state court precedent and upon its own 
substantive legal review of the merits Of the State’s argument. 
As. the Court noted, the State’s theory in essence sought a 
repudiation of the well-established federal reserved rights 
doctrine recognized by the Supreme Court in Arizona v. 
California, 373 U.S. 546 (1963). Mattz v. Su~erior Court, 758 
P.2d at 617; see id. at 616 (right to take fish from the Klamath 
River was reserved for the Indians when the . .reservation was 
created).21 

l9 See Montana v. Blackfeet Tribe, 471 U.S. 759, 764 (1985) 
(nConstitution vests the Federal Government with exclusive �
authority over relations with Indian tribes); McClanahan v. �
Arizona State Tax Comm’n, 411 U.S. 164, 172 n.7 (1973); Ucrhes v. �
Oklahoma, 441 U.S. 322 (1979) (overruling Geer v. Connecticut, �
161 U.S. 519 (1896)); Douulas v. Seacoast Prods.. Inc,, 431 U.S. �
265, 281-82 (1977) (Congress’ power under the Commerce Clause to �
regulate taking of fish in state waters where there is some �
effect on interstate commerce); SO~~DDY �v. Smith, 302 F. Supp. �
899, 912 (D.Or. 1969) ("Statehood does not deprive the Federal �
Government of the power to enter into treaties affecting fish and �
game within a state, especially migratory species.") (citing �
MissQurid, 252 U.S. 416 (1920) ; B_eealso 
California, 373 U.S. 546, 596-601 (1963) (post-statehood 
executive order reservations included federally reserved water 
rights); Toomer v. Witsell, 334 U.S. 385, 399-402 (1948). 

20 See note 2, fiuDra. 

A few years earlier, the State had made a similar 
argument in another case. &g Respondent’s Supplemental 
Memorandum of Points and Authorities and Brief on Appeal, at 29-
30, Peo~le v. McCovev, Crh. 23387 (Cal.1 (Nov. 28, 1983). The 
State contended that the federal power to appropriate or reserve 
proprietary interests, including Indian fishing rights, was 
limited to the pre-statehood period. That argument was 
implicitly rejected in the California Supreme Court’s decision in 
that case. Peo~lev. McCovev, 36 Cal. 3d 517, 685 P.2d 687, 697, 
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In 1940, one of my predecessors issued an opinion concerning the �
right of the Indians of the extended Hoopa Valley .Indian �
Reservation to fish in the Klamath River within the boundaries of �
the reservation. &g Riuht of HooQa Vallev Indians to Fish in 
Klamath River Without California State Interference, I Op. Sol. �
.(Indian Affs.) 945 (March 13, 1940). It assumed without much �
consideration that the Indians’ rights depended on a �
determination of whether the United States owned the bed of the �
la math River, suggesting that if the State of California owned �

the bed, the Indians’ fishing rights were subject to plenary �
state regulation. That opinion rested on the same mistaken �
premise unsuccessfully asserted by the State in Peo~le v. cCovev �
and Mattz v. Su~erior court.= In light of subse- �
and state court decisions confirming the Indians1 federal �
reserved fishing rights,= that opinion must be overruled. Both �
the Commerce Clause and the Indian Comerce Clause provide �
constitutional authority for the United States to reserve fishing �
rights for Indians in migratory fishery resources, regardless of �
state ownership of a riverbed passing through the reservation. �
Therefore, this opinion does not address questions of �
navigability and title to the Klamath ~iver.~ �

In short, it is now well-established that the Yurok and Hoopa �
Valley Indians have federal reserved fishing rights,= created in �

205 Cal. Rptr. 643 ("rights were granted by Congress when it �
authorized the President to c.reate the reservation for Indian 
purposesn), cert. denied, 469 U.S. 1062 (1984) .-

In Mattz v. Su~erior Court, the state specifically cited 
the 1940 opinion to support its argument. 758 P.2d at 616 & 

See note 2, suDr8. 

" The 1940 opinion did not determing whether the Klamath 
River was in fact navigable at statehood. 

A federally resenred fishing right is not one of 
ownership in particular fish, but a right to an opportunity to 
obtain possession of a portion of the resource, which can best be 
expressed by either the numbers of fish taken or an allocation of 
the harvestable resource. ynited States v. Washinstoq, 520 
F.2d 676, 687 (9th Cir. 19751, cert. denied, 423 U.S. 1086 
(1976); ~ee also Puaet Saund Gillnetters Ass’nv, U.S. Dist. Ct,, 
573 F.2d 1123, 1129 n.6 (9th Cir. 1978), vacated and remanded, 
Washinqton v. Washinuton State Commercial Passenser F w 
Vessel Asslq, 443 U.S. 658 (1979) (vacating judgments of Ninth 
Circuit and state supreme court and remanding for further 
proceedings not inconsistent with the U.S. Supreme Court’s 
opinion). 
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the nineteenth century when the lands they occupied were set �
aside as Indian reservations. Numerous court decisions have �
recognized that the United States intended to reseinre for the �
Indians the rights and resources necessary for them to maintain �
their As the Ninth Circuit has stated, the right 
includes "fishins for ceremonial, subsistence, and commercial �

~nit;d States v. ~berhardt, 789 ~:2d 1354, 1359 (9th 
Cir. 1986). 27 

Appendix B to this opinion recounts and summarizes the history of �
the Klamath River and Hoopa Valley Reservations, reviewing in �
particular the Annual Reports of the Commissioner of Indian �
Affairs. As described there, at the time the reservations were �
created, the United States was well aware of the Indiansf �
dependence upon the fishery. A specific, primary purpose for �
establishing the reservations was to secure to the Indians the �
access and right to fish without interference from other^.^ As �

See cases cited aunra, note 2; Bee also Menominee Tribe v. 
United States, 391 U.S. 404, 406 (1968); United States v. Adair, , 
723 F.2d 1394, 1408-10 (9th Cir. 1983) (reservation of water ,;.. . 

rights to accompany reserved rights to hunt, fish, and gather). �

-See als~ Memorandum from Associate ~olicitor, Division of 
Indian Affairs, to Assistant Secretary, Indian Affairs (May 4, 
1978) (Indian iishing on Klarnath and Trinity Rivers) ; united 
States v. Wilson, 611 F. Supp. 813, 817-18 (N.D. Cal. 1985), 
rev’d on other urounds sub nom., United States v. Eberhardt, 789 
F.2d 1354 (9th Cis. 1986) (same) ; Peonle v. McCovev, 36 Cal. 3d 
517, 685 P.2d 687, 690 (same), cert. denied, 469 U.S. 1062 
(1984);and Arnett v. 5 Gill Netg, 48 Cal. App. 3d 454, 458, 
121 Cal. R~tr. 906, 909 (1975) (Indian commercial fishing early 
in 20th century) , cert. denied, 425 U.S. 907 (1976) . 

2n Sgt: Mattz v. Arnett, 412 U.S. 481, 487-88 ,(1973);Ponnellv 
v. United States, 228 U.S. 243, 259, modified on other arounds 
and rehearinq denied, 228 U.S. 708 (1913); United States v. 
Eberhardt, 789 F.2d at 1360 (9th Cir. 1986) (Hoopa Valley 
Reservation Indian fishing rights were granted by Congress when 
it authorized President to create reservations for Indian 
purposes) (citing McCovey, 36 Cal. 3d at 534, 685 P.2d at 697; 
Wilson, 611 F. Supp. at 817-18 & n.5; Wttz v. Su~erior Court, 46 
Cal. 3d 355, 758 P.2d 606, 618 (1988) (river and Indian fishing 
played a primary role in the 1891 extension of the Hoopa Valley 
Reservation to include the old Klamath Reservation and connecting 
strip); 5 Gill Nets, 48 Cal. App. 3d at 459-62, 121 Cal. Rptr. at 
909-911 (Klamath); Donahue v. California Justice Court, 15 Cal. 
App. 3d 557, 562; 93 Cal. Rptr. 310, 313 (1971) (Hoopa Valley 
Reservation); Crichton v. Shela, 33 I.D. 205, 217 (1904) ("the 
prevailing motive for setting apart the [Klamath River] �
reservation was to secure to the Indians the fishing privileges �
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against third parties, the Indians’ reserved fishing rights were �
of no less weight because they were created by executive orders �
pursuant to statutory authority rather than by treat^.^ Courts �
have uniformly rejected a "treaty vs. non-treatyn distinction as �
a basis for treating Hoopa and Yurok fishing rights differently �
from the treaty-reserved fishing rights of tribes in other areas �
of the United state^.^ �

of the Klamath rivern); d.Fishinq Vessel Assln, 443 U.S. at 665 
n.7, 666 n.8 (dependence of Stevens Treaty tribes on fishing); 
Colville Confederated Tribes v. Waltos, 647 F.2d 42, 48 (9th 
Cir.) (executive order reservation for Indian purposes included 
purpose of preserving tribal access to fishing grounds and acted 
to reserve water rights necessary to maintain the fishery), cert. 
denied, 454 U.S. 1092 (1981) ; Quechan Tribe v. Rowe, 350 F. Supp. 
106, 111 (S.D. Cal. 1972) (executive order reservation for 
"Indian purposesn necessarily included right to hunt, trap, and 
fish on the reservation) . 

29 The congressional committee reports accompanying the 1988 
Hoopa-Yurok Settlement Act concluded that, as against the plena+ 
power of Congress to make further dispositions of the reservation 
property and resources, no constitutionally protected property 
rights had vested in any particular tribes or individuals when 
the reservation areas were established by executive order. S. 
Rep. No. 564, gum4 note 4, at 12; H. Rep. No. 938, pt. I, su~ra 
note 4, at 18-19. That conclusion was based on "peculiar facts 
and lawu relevant to the extended Hoopa Valley Reservation. S. 
Rep. No. 564, at 14. The same conclusion had been reached in the 
Court of Claims’more than a decade earlier. Short v. Unit.ed 
States, 202 Ct. C1. 870, 486 F.2d 561 (19731, 416s-, 
U.S. 961 (1974). �

This conclusion does not affect the present analysis. sort 
and related court decisions, as well as the legislative history 
of the 1988 Act, confirm that the Hoopa Valley Reservation was 
created for Indian purposes. && S. Rep. No, 564, at 12; H. Rep. 
No. 938, pt. 1, at 18. The absence of a compensable vested 
property interest as against congressional authority to allocate 
reservation resources among the tribes or tribal members settled 
thereon is not inconsistent with the history of the reservation 
demonstrating that the United States granted rights of uee and .. 
occupancy to the Indians, including fishing rights, which were 
protected against third party or state interference while 
reserved for federal purposes. &S Axnett v. 5 Gill Nets, 48 
Cal. App. 3d 459, 121 Cal. Rptr. 906 (1975), m. denied, 425 
U.S. 907 (1976); peo~le v. McCovev, 36 Cal. 3d 517, 685 P.2d 687 �
(Cal. 1984). �

% Blake v. Arnett, 663 F.2d 906, 909-910 (9th Cir. 
1981); Wilson, 611 F. Supp. at 813-18; McCovev, 685 P.2d at 696- 
97; 5 Gill Nets,.48 Cal. App. 3d at 459-62,121 Cal. Rptr. at 
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111. QUANTIFICATION OF THE FISHING RIGHT AND ALLOCATION OF �
HARVEST �

I 

A. Introduction �

The legal measure of the Tribes’ fishing rights depends primarily �
on the purpose of the United States in reserving such rights when �
it.-created the Klamath River, Hoopa Valley, and extended H~opa �
Valley Reservations. United States v. Walker River �
Irrisation Dist., 104 F.2d 334, 336 (9th Cir. 1939) (statute or �
executive order setting aside a reservation may be equally �
indicative of intent as treaty or agreement; intent is discerned �
by taking account of the circumstances and needs of the Indians �
and the purpose for which the lands had been reserved); �
Arizona v. California, 373 U.S. 546, 596-600 (1963)." �

910-11. See also Antoine v. Washinuton, 420 U.S. 194, 200-03 �
(1975). In response to California’s petition for Supreme Court �
review of Arnett v. 5 Gill Nets, Solicitor General Bork’s brief �
for the United States noted: �

That executive orders played a prominent role in the �
creation of the Reservation does not change this result �
[that the United States reserved to the Indians the right to �
fish on the Reservation without state interference]. �
Regardless of the manner in which a reservation is created �
the purpose is generally the same: to create a federally- �
’protected.refuge for the tribe. . . . 

With respect to fishing rights we see no reason why a �
reservation validly established by executive order should be �
treated differently from other reservations. �

Memorandum for the United States as Amicus Curiae, at 5, mett 
v. 5 Gill Nets, (U.S. No. 75-5271, cert._denied, 425 U.S. 907 
(1976). 

3’ The legal quantification of non-treaty federally reserved 
on-rese-rvation Indian fishing rights to a specific share of an 
anadromous fishery resource appears to be a matter of first 
impression. It is well-settled, however, that non-treaty 
federally reserved rights, recognized when an Indian reservation 
is created, can affect off-reservation use of a natural resource. 
a,e.uL, 373 U.S. at 596-600. In 
addition, the cases adjudicating the treaty fishing rights of the 
Northwest tribes have recognized that location-specific Indian 
reserved rights affect fishing taking place outside those 
locations. Sgg, g.cr., Y.S. v. Washinut~, 459 F. Supp. 1020, 
1070 (W.D.Wash. 1978); Sohap~v v. Smith, 302 F. Supp. 899, 911 
(D.Ore. 1969). As such, while the precise issue addressed in �
this opinion may be one of first impression, many of the �
principles applied are well-established. �
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The fishing rights now established in the Yurok and Hoopa Valley 
Tribes were reserved when the reservations were set aside for 
Indian purposes. &g Act of April 8, 1864, 5 2, 1’3 Stat. 39, 40 
(reservations to be set aside "for the accommodation of the 
Indians," with ldue regard to their adaptation to the purposes 
.for which they are intended."). Because the rights arose by 
implication rather than by express language, the purposes of the 
reservation are discerned by examining the historical record and 
circumstances surrounding creation of the re~ervation.~~ 
Therefore, we must consider the evidence of the dependence’of the 
Indians on the fishery "as a source of food, commerce, and 
cultural cohesionIn Washinston v. Washinston State Commercial 
Fishins Vessel Assln, 443 U.S. 658, 686 (1979), and the ~ederal. 
Government’s awareness of the Indians1 reliance on the fishery. 
The inquiry must also include recognition of the Indians1 "need 
to maintain themselves under changed circ~mstances.~ colville v, 
Confederated Tribes v. Walton, 647 F.2d 42, 47 & n.10 (9th Cir. 
cert. denied, 454 U.S. 1092 (1981). Finally, the United States 
is presumed to have intended to deal fairly with the Indians. 
Arizona v. California, 373 U.S. at 60 0. 

B. Quantification �

The history of the creation of the Klamath River and Hoopa Valley �
Reservations, and the extension of the Hoopa Valley Reservation �
to include the Klamath River Reservation and connecting strip, �
plainly shows a purpose by the United States to reserve for the �
Indians what was necessary to preserve and protect their right to �
obtain a livelihood by fishing on the reservation. As discussed �
earlier, the Indians were highly dependent upon the fishery �
resource. As recounted in Appendix B, the United States was weil �
aware of the importance of the fishery to the Indians and created �
the reservations to preserve their access to an adequate supply �
of fish. The historical record demonstrates the importance of �
the reservations to achieving the Federal Governmentls objectives �
of creating and maintaining peaceful relations between the Indian �
tribes and non-Indians,protecting the Indians from further �
encroachment and displacement by non-Indians, and obtaining the �

- resources necessary for the Indians to maintain their livelihood �
and be self-sufficient on the re~ervation.~~ �The United States �

32 Indian hunting and fishing rights generally arise by 
implication when a reservation is set aside for Indian purposes. 
Sf=f, e.s., Quechan Tribe v. Rowe, 350 F. Supp. 106, 111 (S.D. 
Cal. 1972). The precise extent of the right, however, is �
determined by examining the facts and circumstances of each case. �

33 A8 the c0ur.t in United States v. Wilson, noted, [i] n �
establishing the Hoopa Valley Reservation, Congress reserved �
those rights necessary for the Indians to maintain on the land �
ceded to them their way of life, which included hunting and �
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sought to isolate and protect the Indians from non-Indians who �
would otherwise appropriate the lands and the fishery resource �
upon which the Indians were so dependent for their:livelihood. �

The physical locations of the reservations--one mile on each side �
of the Klamath, six miles on each side of the Trinity--plainly �
demonstrate the United States1 awareness of the centrality of the �
rivkrs and the fisheries to the purposes for which the �
reservations were created. As the Supreme Court noted in Mattz �
v. Arnett, 412 U.S. 481 (19731, the Klamath River Reservation was 
ideal for the Indians because of the river’s abundance of salmon 
and other fish. The United States was well aware of the Indians1 
dependence on the fishery resource and of the need to protect the. 
Indiansfuse of the fishery from non-Indian encroachment. at 
487 & n.6; Crichton v. Shelton, 33 I.D. 205, 216-18 (1904). 

While the United States also sought to introduce agriculture to 
the Indians, see, e.a, Appendix B at 4 & 7, it anticipated that 
the Indians would continue to rely on the resenration fishery. 
Thus, the fishery and agriculture may be said to be twin primary 
purposes for creating the reservation. u.Walton, 647 F.2d at . 
47-48 (reserved water right for a riculture and fishing, based on z�primary purposes of reservation). �

fishing." 611 F. Supp. 813, 817-18 (N.D. Cal. 19851, rev’d and 
remanded on other mounds sub nom., United States v. Eberhardt, 
789 F.2d 1354 (9th Cir. 1986) ; see Blake v. Arnetg, 663 F.2d 906, 
909 (9tn Cir. 1981). 

In his journal of the 1851 expedition visiting Indian �
tribes in Northwestern California, George Gibbs-recognized the �
value of protecting the Indian fisheries within a reservation, �
even while pursuing other assimilationist objectives: �

The Indians of the Klamath and its vicinity afford a field �
for a new experiment. Their country furnishes food of 
different kinds and in quantity sufficient to supply their 
absolute wants. . . . If collected as occasion may offer, 
and its advantage be shown to them, upon reservations, where 
their fisheries can still be carried on, where tillage of 
the soil shall be gradually introduced, and where the 
inducements to violence or theft will be diminished or 
checked they may possibly be made both prosperous and useful 
to the country. 

Schoolcraft, Information Res~ectinu the Historv, Condition and-
142-43 

(1853). 
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Upon establishment of the original Klamath Reservation in 1855, 
the Commissioner of Indian Affairs contemplated that the 
inclusion of the fishery would eliminate any need to provide the 
Indians with rations of beef, as was common on other Indian 
reservations. Spp Appendix B at 1. Between 1855 and 1891, when. 
the Hoopa Valley Reservation was extended to ensure the 
reservation status of the lower Klamath area, the annual reports 
of-the Commissioner are replete with references to the importance 
of the fishery for the continued livelihood and welfare of the 
Indians. W, o,s., &at 3-4, 8-9. 

In short, the fishery here, no less than the water in the arid �
southwest, was deemed "essential to the life of the Indian �
peoplen for whom the reservation was created. Arizona v. �
California, 373 U.S. 546, 599 (1963). The inclusion within the �
reservation of the fishery at the mouth of the Klarnath within the �
boundaries of the resenration demonstrates the purpose to prevent �
non-Indians from establishing commercial fisheries there to �
supplant the Indian fishery. Thus here, no less than with the �
Pacific Northwest treaty tribes, the Government "recognized the �
vital importance of the fisheries to the Indians and wanted to �
protect them from the risk that non-Indian settlers might seek to �
monopolize their fisheries." Washinston v. Washinston St- �
Cormnercial Passenser Fishins Vessel AS?’^, 443 U.S. 658, 666 �
(1979). �

At the time the reservation was created, ocean trolling was of �
little commercial consequence and was not of sufficient magnitude �
to interfere with the in-river fishery. Bearss, note 11, �
at 235. Only with subsequent technological advances did the �
ocean fishery begin to have a significant impact on salmon runs. �
As a practical matter then, the reservation boundaries as �
established were substantially equivalent to protecting the �
Indian fishery from significant non-Indian encroachment. �

The standard for determining the extent of the pacific Northwest 
treaty tribes’ fishing rights has beensstated by the Supreme 
Court as one which will "assure[] that the Indians’ reasonable 
livelihood needs [will] be met." Fishinu Vesfiel Ass’n, 443 U.S. 
at 685 (citing Arizona v. Califom, 373 U.S. at 600; Winters v, 
united Stat=, 207 U.S. 564 (1908)) . The "central principle here 
must be that Indian . . . rights to a natural resource that once 
was thoroughly and exclusively exploited by the Indians secures 
so much as, but no more than, is necessary to.provide the Indians 
with a livelihood--that is to say, a moderate living." gi~hinq 
Vessel Ass’q, 443 U.S. at 686. �

With respect to the reserved fishing right, I can find no �
meaningful difference between the federal purpose in creating the �
reservations for the Yurok and Hoopa Valley Indians, and the �
bilateral intent in the treaties with the Pacific Northwest �
tribes to guarantee to the tribes "an adequate supply of fish." �
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United States v. Washinston, 506 F. Supp. 187, 197 (W.D. Wash. 
1980), aff’d in relevant u, 759 F.2d 1353 (9th Cir.), cert. 
denied, 474 U.S. 994 (1985). Although the circumqtances of this 
case my differ in certain respects from those of the Pacific 
Northwest treaty tribes,35 they are not relevant to the outcome. 
Therefore, I conclude that the Government intended to reserve for 
’the tribes on the Hoopa and Yurok Reservations a fishing right �
whiEh includes a right to harvest a sufficient share of the �
resource to sustain a moderate standard of living. �

There is, as discussed earlier, some uncertainty over the extent 
to which salmon was traded or sold ncommerciallyn in aboriginal 
Hoopa and Yurok culture. But the focus of the inquiry into the 
Tribes’ legal rights is on the degree of dependence on the 
fishery resource at the time the reservation was created or 
expanded, rather than on what particular uses were made of the 
fish, which may or may not approximate patterns of use or trade 
in non-Indian culture. As the Court in Fishins Vessel Assln 
noted with respect to the tribes in western Washington, it is not 
possible to compare Indian uses of fish for trade in aboriginal 
times with the volume of present day commercial use of salmon. 
443 U.S. at 665 n.7. The same could be said of comparisons of .; 
the uses of salmon in aboriginal times to support a "reasonable :’ 
livelihood," as compared with modern-day uses to the same end." 
Present-day tribal needs to support the livelihood of members may 
be more or less than the volume utilized in aboriginal times. 
a.Fishinq Vessel Assrn, 443 U.S. at 687. In short, the United 
States Supreme Court has rejected the notion that prehistoric 
patterns or volumes of use must mirror modern economic uses of 
salmon in order to find sufficient Indian d- on the 

3s For example, while the importance of salmon to the diet 
and cultural cohesion appears similar, historical evidence more 
extensively documents the use of harvested salmon for trade by 
the Pacific Northwest treaty tribes than by the Yurok and Hoopa 
Tribes. s. AITS (1984), su~ra note 11, at 45 ("tradepatterns 
of the Northwestern California tribes in general have received 
little attention from anthropologists and historiansn). The 
Yurok and Hoopa Indians1 concepts of private ownership of fishing 
access sites also appear to contrast with the culture of the 
Northwest tribes, which viewed fishing rights as more communal. 

United States v. Washinstoq, 384 F. Supp. 312, 353 (W.D. 
Wash. 1974), affld, 520 F.2d 676 (9th Cir. 1975), sert. denied, 
423 U.S. 1086 (1976). 

" Indeed, a nsubsistencen right limited to quantities based 
on aboriginal consumption levels might well equal or exceed 
modern-day notions of moderate living needs as satisfied by both 
consumptive and commercial uses. 
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salmon fishery sufficient to justify application of the moderate �
1 iving standard. 37 

The Yurok and Hoopa Indians had a "vital and unifying dependence �
on anadromous fish," comDarp Fishins Vessel Ass’n, 443 U.S. at �
664, which the historical evidence demonstrates was well-known to �
the United States. As with the Northwest treaty tribes, salmon 
was-the great staple of their diet and livelihood. Although the �
anthropological evidence does not clearly demonstrate the use of �
dried fish for trade in the same manner as was shown for the 
Northwest treaty tribes, it does demonstrate that anadromous fish 
constituted the primary means for the Indians’ livelihood, and 
that fishing rights and the fishery were an integral part of the 
diet, economy, and culture of the tribes. Cf. United States v. 
Washinston, 384 F. Supp. 312, 350-58, 406-07 (W.D. Wash. 1974), 
aff’d, 520 F.2d 676 (9th Cir. 19751, cert. denied, 423 U.S. 1086 
(1976). There is some evidence of the Indians1 readiness to �
capitalize on the economic value of the fishery by selling or �
bartering dried fish with non-Indians passing through the area, �
and certainly the Indians adapted their utilization of the �
fishery to provide fish to the non-Indian canneries. �

In this case, considering the nature of the right, which the �
courts have already confirmed, and considering the Indians1 �
historic dependence on the fishery and the federal purposes of �
the reservation, the "reasonable livelihoodn needs must satisfy �
ceremonial, subsistence, and commercial fishing needs. &g 
Fishins Vessel Ass’n, 443 U.S. at 686-88. �

C. Allocation of the Harvest �

While the moderate standard of living generally has been 
identified as the benchmark for identifying the quantity of 
tribal reserved fishing rights, ynited States v. Washinston, 
506 F. Supp. 187, 198 (W.D. Wash. 1980), ~ff’d in relevant Dart, 
759 F.2d 1353 (9th Cir.1, gert. denied, 474 U.S. 994 (1985), 
variouhIndian fishing rights cases have also limited tribal 

" As the amicus brief for the United States in mett v, 5 
Gill Netg stated, 

Petitioner cites no authority, and we know of none, �
that would limit an Indian’s on-reservation hunting or �
fishing to subsistence. The purpose of a reservation is not �
to restrict Indians to a subsistence economy but to �
encourage them to use the assets at their disposal for their �
betterment. �

Memorandum for the united States as Amicus Curiae 8, Arnett v. 5 
Gill Nets (U.S. No. 75-527) (on petition for certiorari), cert. 
denied, 425 U.S. 907 (1976). 
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harvest rights by an allocation ceiling of no more than 50% of �
the harvestable numbers of fish, thus providing that the tribes �
share the resource with non-tribal fishers. The 50% allocation �
has been based on express treaty language in some cases. Wen �
where a specific treaty does not refer to sharing of the �
resource, at least one court has reached the same result based on �
the,intent of the parties. �

.. 
In the Pacific Northwest treaties, the tribes reserved off- 
reservation. fishing rights at their usual and accustomed fishing 
places 5n common withN the citizens of the Territory. The 
courts held that this language justified limiting the tribest 
entitlement.for allocation purposes to 50% of the harvestable 
catch. S_ea id., 506 F. Supp. at 195-98. Thus, even though the 
treaties were designed to guarantee the tribes an adequate supply 
of fish and even though the starting point for apportionment is 
assuring that the Indianst reasonable livelihood’needs will be 
met, Fishins Vessel Asa’n, 443 U.S. at 685, the tribest agreement 
to share the resource with non-Indian users justified limiting 
the tribes to a percentage allocation. Sfft United States v, 
Washinston,.384 F. Supp. 312, 343 (W.D. Wash. 1974), bfftd, 520 
F.2d 676 (9th Cir. 1975), cert. denied, 423 U.S. 1086 (1976)." .: 
That is, the treaties protected and recognized the treaty-derived 
rights of both the.tribes and the non-Indians to a share of the 
available fish. Fishina Vessel Ass’n, 443 U.S. at 684-85. 

In SO~~DDY�v. Smith, 529 F.2d 570 (9th Cir. 19761, the court of 
ap~eals refused to set asidethe district court’s 50% allocation 
fb-mula,adopted to reflect the Coiumbia River treaty tribes1 
right to a fair share of the salmon harvest. In United States v. 
Oreaon, the-parties agreed to a Columbia River Management Plan 
that allowed in-river harvesting on a 60% treaty/40% nontreaty 
basis, an allocation which deviated from the 50%-50% starting 
point in order to compensate for ocean fishing by non-Indians. 
718 F.2d 299,,301-02 & n.2 (9th Cir. 1983). 

In United States v. Michisan, the district court contrasted 
treaty rights explicitly held "in common withn other citizens 
with the &-eaties of the Indian tribes in Michigan, which had no 

3’ Limiting the tribal allocation to a 509 share of the 
harvestable resource in any given year is distinct from 
determining whether the moderate standard of living component of 
the right is being satisfied. Given the current depressed 
condition of the Xlamath basin fishery, this opinion need not 
address how to calculate the quantities of fish needed to support 
the Tribest moderate living needs. Until the fishery resource is 
substantially restored to the point that the evidence establishes 
that a 50% share is more than is needed to support the Tribes’ 
moderate living needs, the 50% allocation is the appropriate 
quantification of the Tribest rights. 
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such language. & 505 F. Supp. 467, 472-73 (W.D. Mich. 1980), �
remanded, 623 F.2d 448 (6th Cir. 19801 (to consider preemptive �
effect of new federal regulations), modified, 653 F.2d 277 �
(1981), cert. denied, 454 U.S. 1124 (1981). Although not �
deciding the allocation issue itself, the district court �
observed: �

@ ’ [Tlhe ~ndians of Michigan presently hold an unabridged, 
aboriginal, tribal right to fish derived from thousands of �
years of occupancy and use of the fishery of the waters of �
Michigan. That aboriginal right arose from the tribesr �
reliance upon the fishery for its livelihood, that is, from �
its dependence upon this fishery for food and trade. That �
right was confirmed in its entirety by the Treaty of Ghent �
and left whole by the Treaties of 1836 (7 Stat. 459) and �
1855 (11 Stat. 621). Thus, today the Michigan tribes retain �
the right to fish Michigan treaty waters to the full extent �
necessary to meet the tribal members1 needs. �**** 
This 50% maximum [for the Washington treaty tribes] arises �
directly from the "in common withn language in the �
Washington treaties. [Fishins Vessel ASS’Q,] 443 U.S. 686. �
The 56% ceiling is suggested, if not necessarily dictated �
by, the word ncommonn as it appears in the Washington �
treaties. No such language is present in the Michigan �
treaties. 443 U.S. at 686 n.27. �

The general principle in Fishina Vesw is that Indian �
treaty rights to scarce natural resources are defined by �
what is necessary to assure that the Indianst reasonable �
livelihood expectations are met. 443 U.S. at 686. Where, �
as here, there was no negotiation resulting in a right held �
in common and the Indians implicitly reserved their �
aboriginal right in its entirety, this principle might, over �
time, mandate that the Indians have access to the entire �
available resource. �

Id.,505 F. Supp. at 472-73. 

ior Chimewa 
Indians v. Wisconsiq litigation, the court also addressed Indian 
treaties with language different from those in the Pacific 
Northwest. The Treaty of 1837 with the Chippewas provided that 
the "privilege of hunting, fishing and gathering the wild rice 
[in the ceded areal is guarantied to the Indians, during the 
pleasure of the President of the United States.vac Courta 
Oreilles Band v. Wisconsia, 653 F. Supp. 1420, 1425 (W.D. Wisc. 
1987) ("LC0 IIxn). The Treaty of 1842 provided that [tlhe 
Indians stipulate for the right of hunting on the ceded 
territory, with the other usual privileges of occupancy, until 
required to remove by the President of the United States." Zg. 
at 1425. Both treaties were silent concerning whether the off- 
reservation reserved hamesting rights would be exclusive or in 

In the lengthy Lac Courte Oreilles Band of Lake Su~er �
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common with other citizens. Lac Courte Oreilles Band v. �
Wisconsin, 686 F. Supp. 226, 232 (W.D. Wisc. 1988). Because of �
the absence of treaty language limiting the tribes"’ right as one �
"in common withn other users, the court was reluctant to follow �
the 50% allocation formula adopted in the Pacific Northwest �
.treaty cases, focusing instead on the moderate living standard. �
a* �

.. 
Ultimately, however, when forced to allocate the harvest, the 
court concluded that "[tlhe only reasonable and logical 
resolution is that the contending parties share the harvest 
equally." Lac Courte Oreilles Band v. Wisconsin, 740 F. Supp. 
1400, 1417-18 (W.D. Wisc. 1990) . The court noted that the 
treaties did not reserve to the Indians an exclusive right of 
harvesting in the ceded area. The court also found, though, that 
when the treaties were made, the Indians understood that the 
presence of non-Indian settlers would not require that the 
Indians forego the level of hunting, fishing, gathering, and 
trading necessary to provide them with a moderate living. u. at 
1415 (citing LC0 111, 653 F. Supp. at 1426). The court then 
stated: 

This unexpected scarcity of resources makes it 
impossible to fulfill the tribes1 understanding that -
they were guaranteed the permanent enjoyment of a 
moderate standard of living, whatever the harvesting 
competition from the non-Indians. It also makes it 
necessary to try to determine how the parties would 
have agreed to share the resources had they anticipated 
the need for doing so. 

-Id. at 1415. Based on the treating parties1 understanding that 
there would be competition for the resource and the fact that the 
Chippewa Tribe did not retain exclusive-harvesting rights in the 
ceded territory, the court concluded 

that the parties did not intend that plaintiffsr �
reserved rights would entitle them to the full amount �
of the harvestable resources in the ceded territory, �
even if their modest living needs would otherwise �
require it. The non-Indians gained harvesting rights �
under those same treaties that must be recognized. The �
bargain between the parties included competition for �
the harvest. �

HOW to quantify the bargained-for competition is a �
difficult question. The only reasonable and logical �
resolution is that the contending parties share the harvest �
equally. �

u. at 1416 (emphasis added). While the court emphasized its 
view that the Chippewa treaties differed in significant respects 
from those of the Pacific Northwest tribes, it concluded that the 

STIPDX-007453

Exhibit 2, Page 25 of 50



equal division was the "fairestn and "inevitablen result. u.at �
1417-18. �

In United States v. Adair, 723 F.2d 1394 (9th Cir. 19831, in the 
context of addressing the relationship between reserved Indian 
.fishingrights and federal reserved Indian water rights, the 
Ninth Circuit affirmed the district court’s holding that the 
Klamath Tribe was "entitled to as much water on the Reservation 
lands as they need to protect their hunting and fishing rights 
. . . as currently exercised to maintain the livelihood of Tribe 
members." -Id. at 1414. The court explained: 

Implicit in this "moderate livingn standard is the �
conclusion that Indian tribes are not generally �
entitled to the same level of exclusive use and �
exploitation of a natural resource that they enjoyed at �
the time they entered into the treaty reserving their �
interest in the resource, unless, of course, no lesser �
level will supply them with a moderate living. �

-Id. at 1415 (citing In, 443 U.S. at 686)
(emphasis added). Thus, the Ninth Circuit suggested, tribal . -
fishing rights are not necessarily accompanied by a 50% �
allocation ceiling. �

The Klamath River and Hoopa Valley reservations and accompanying 
federal rights were created by executive action pursuant to 
congressional statutory authorization, rather than through a 
bilateral, bargained-for agreement, as in the Pacific Northwest 
and the Great Lakes Tribes1 fishing rights cases. Because the 
operative documents creating the reservation do not expressly 
reserve fishing rights, neither do they expressly limit the 
implied rights reserved for the Indians of the reservation. 
Thus, an argument could be made that the tribal moderate standard 
of living needs should be satisfied firat, before other user 
groups can be afforded fishing privileges. a v 
94 Idaho 759, 497 P.2d 1386 (1972) (unqualified izEGk 
contrasted with "in common withw treaty language, denoting a 
qualified right). 

At the time the reservations were created, the United States 
doubtless contemplated that the reservation resources, and in 
particular the fishery, would be sufficient for the Indians to 
continue to be self-supporting, Appendix B at 8, or in other 
words, to support a moderate standard of living. Furthermore, 
although there was competition for the fishery, the United States 
sought to reduce it by including what was then the location most 
desired by the early non-Indian fishing industry--the area at the 
mouth of the river--inside the reservation boundaries. The 
historical evidence does not indicate that either the United 
States or the Indians contemplated scarcity of the resource as a 
whole. 
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On the other hand, the Tribes1 right to fish in this case does �
not extend beyond the reservation.’ Moreover, the doctrine of �
implied reserved fishing rights has not been extentled to provide �
an exclusive on-reservation right to a fishery resource such as �
anadromous fish that migrates off -the reservation. To do so. �
could totally deprive off-reservation users of access until �
tribal rights are fully satisfied. The historical evidence that �
I have examined is not sufficient to infer that the United �
States, in creating the extended Hoopa Valley Reservation, �
contemplated that in times of scarcity, fishing by other user �
groups, wherever located, could be completely cut off until the �
Indians’ total ceremonial, subsistence, and commercial needs are �
satisfied.39 

While reservation purposes should be cons,trued broadly, after �
considering the relevant history, I conclude that the United �
States did not intend to reserve for the Indians a right to the �
full amount of the harvestable resource, to the complete �
exclusion of non-Indian fishing off the reservation until the �
moderate living standard could be satisfied. Instead, the case �
law indicates that there should be- a ceiling on the tribesr right �
to ensure that the resource is shared. In surrrmary, the tribes �
are entitled to a sufficient quantity of fish to support a �
moderate standard of living, or SO.% of the Klamath fishery �
harvest in any given year, whichever is less.4 �

The Tribes’ fishing right is a "right to take a share of each run �
of fish that passes through tribal fishing areas." Fishinq �
Vessel Ass’n, 443 U.S. at 679; Washinaton State Charterboat Ass’n �
v. Baldridse, 702 F.2d 820 (9th Cir. 1983), cert. denied, 464 �
U.S. 1053 (1984); Hoh Indian Tribe v. Baldxidue, 522 F. Supp. 
683, 686-87, 689 (W.D. Wash. 1981). Thus, in the present case, 
it applies to Klamath River basin stocks that, absent 
interception, would pass through the Tribes’ reservations. Sf9; 
U.S. v. Washinstoq, 520 F.2d 676, 688-89 (9th Cir. 1975) . .
(affirming 384 F. Supp. at 344), cert. denled, 423 U.S. 1086 �
(1976). In calculating the allocation, the numbers of fish �
harvested or intercepted by each user group is counted against �

39 This is not to say, however, that in times of severe 
shortage, certain tribal ceremonial and subsistence needs may not 
take priority over the privileges of other user groups. This 
issue was left open by the Supreme Court in Pishinu Vessel 
443 U.S. at 688. 

This rule is not inflexible, and may be varied by 
agreement of the parties. )fob Indian Tribe v. Baldridue, 522 
F. Supp. 683, 690 (W.D. Wash. 1981); pnited States v. Oresoq, 699 �
F. Supp. 1456, 1463 (D.Ore. 1988), affld, 913 F.2d 576, 585 (9th �
Cir. 1990). �

STIPDX-007455

Exhibit 2, Page 27 of 50



the respective party’s share, regardless of where they are taken �
or for what purposes. Fishins Vessel Ass’n, 443 U.S. at 687-89. �

Although the Tribes1 rights in this case are geographically �
limited.to the on-resenration fishery, it is well-settled that �
tribal fishing rights have a geographical component that requires �
that fishing outside of those areas be managed in such a’way to �

tribalaccess to their share of the fishery at those 
geographical locations. &g Hoh Indian Tribe v, Baldrid=, 522 
F. Supp. at 687; SO~~DDV �V. Smith, 302 F. Supp. 899, 910-911 (D. �
Ore. 1969) (state cannot so manage the fishery that little or no �
harvestable portion of the run reaches the Indian fishing areas). �

Indian reserved fishing rights have both a geographical and a 
"fair sharen aspect. Muckleshoot Indian Tribe v. Hall, 698 F. 
Supp. 1504, 1511-14 (W.D. Wash. 1988). The right is not only one 
to harvest a particular share, but also to be able to harvest 
that share on the reservation or at other geographical locations 
linked to the reserved right. Thus, although the Northwest 
treaty tribes have fishing rights that attach both to 
reservations and to "usual and accustomedn locations, while the , 

Yurok and Hoopa Valley Tribes’ rights geographically are linked . 

to their reservations, the underlying principle is the same. In 
each case, the tribal fishing rights are linked to specific 
geographic areas, and other fishing must not interfere with the 
Tribes1 right to have the opportunity to catch their share. 

IV. �FEDERAL FISHERY REGULATION AND ACTIONS AFFECTING INDIAN 
FISHING RIGHTS 

A. � ~ederal Trust Responsibility �

The United States is the trustee of Indian reserved rights, �
including fishing rights." The role of the United States as �
trustee of Hoopa and Yurok Indian fishing rights has been �
recognized in various court decisions. United States v. �
~berhard~, at 1363�789 F.2d 1354, 1359-62 (9thCir. 1986); 
(Beezer,J., concurring); geogle v. McCovev, 36 Cal. 3d 517, 685 
P.2d 687, 694, .205 Cal. Rptr. 643, Gert. denied, 469 U.S. 1062 
(1984). As recently as 1992, Congress explicitly acknowledged a 
trust responsibility in connection with the Indian fishery in the 
Trinity River. [FJor the purposes of fishery restoration, �
propagation, and maintenance,* and "in order to meet Federal �
trust responsibilities to protect the fishery resources of the �
Hoopa Valley Tribe, and to meet the fishery restoration goals of �

41 m, e.q,, J d e d Stat=, 862 F.2d 
195, 198 (9th Cir. 1988); JJnlted States v. Michisan, 653 F.2d 
277, 278-79 (6th Cir. ) , cert. denied, 454 U.S. 1124 (1981) ; 
Muckleshoot Indian Tribe v. Hall, 698 F. Supp. 1504, 1510-11 
(W.D. Wash. 1988). �
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the Act of October 24, 1984, Public Law 98-541," Congress 
directed an instream release of water to the Trinity River of not 
less than 340,000 acre-feet per year. Central Valley Improvement 
Act, Pub. L. No. 102-575, Title XXXIV, § 3406(b) (231, 106 Stat. 
4706, 4720 (1992). 

h he obligation of the United States as trustee of Indian 
resources and rights extends to all agencies and departments of �
the Executive Branch. See Pvramid Lake Paiute Tribe v. 
Department of the Naw, 898 F.2d 1410, 1420 (9th Cir. 1990) ; 
Covelo Indian Communitv v. FERC, 895 F.2d 581, 586 (9th Cir. 
1990). As such, the Departments of Interior and Commerce, as �
well as other federal agencies whose actions affect the fishery �
resource, must ensure that their actions are consistent with the �
trust obligations of the United States to the Tribes. �

Proper allocation of the harvest of Klarnath River basin stocks �
only part of the effort needed to protect the reserved fishing �
rights of the Tribes. The Secretary of the Interior has acted �
the past to increase flows in the Trinity River, in part to �
improve-the fishery for the benefit of the Indian~.’~ This was �
recognition that protection of the fishery itself is necessary �
make the tribal fishing right meaningful. �

In order for both the purpose of the reservations and the 
objectives of the Magnuson ~ct" to be fulfilled, the fishery 
resource here must be rebuilt to sustain a viable fishery for all 
user groups, consistent with sound conservation practices. u. 
Hoh Indian Tribe v. Baldridue, 522 F. Supp. 683, 691 (W.D.Wash. 
1981). The Trinity River Basin Restoration Act of 1984, Pub. L. 
No. 98-541, 98 Stat. 2721; the Klamath River Basin Fishery 
Resources Restoration Act of 1986, 16 U.S.C. S 460sa; and section 
3406(b)(23) of the Central Valley Improvement Act of 1992, 106 
Stat. at 4720; all reflect congressional intent to restore and 
protect the anadromous fishery in the Klamath and Trinity River 
basins. 

42 $gg 1991 Trinity River Flows Decision, note 3; 1981 
Secretarial Issue Document, suDra note 3; see a- Memorandum 
from the Associate Solicitor, Division of Indian Affairs to the 
Assistant Secretary - Indian Affairs, March 14, 1979 (quoted in 
1981 Secretarial Issue Document). 

’ Magnuson Fishery Conservation and Management Act, Pub. L. 
No..94-265, 90 Stat. 331, codified as amend& at 16 U.S.C. 
5s 1801 - 1882 (1988). 
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B. Regulation of the Klamath Fishery 

The regulation of the Klamath River basin anadromous fishery 
resource is divided among a number of governments and agen~ies.~ 
Within the three-mileterritorial sea off the coast, the states 
have jurisdiction. Federal jurisdiction over management of the 
Klamath fishery resource is split between the Interior and 
~oherce Departments. The Tribes and the Department of the 
Interior have the authority to manage the in-riveron-reservation 
tribal fishery." a 25 C.F.R. Part 250. In the exclusive 
economic zone, generally three to two hundred miles offshore, the 
Department of Commerce has exclusive management and regulatory 
jurisdiction. Magnuson Act, 16 U.S.C. SS 1801 - 1882; 
Washinston Crab Producers Inc. v. Mosbacher, 924 F.2d 1438, 1439 
(9th Cir. 1991). 

As a general matter, all parties that manage the fishery, or 
whose actions affect the fishery, have a responsibility to act in 
accordance with the fishing rights of the Tribes. This may go
beyond safeguarding their right to an appropriate share of the 
harvest on their reservations, rf.U.S. v. Washinaton,-459F. 
Supp. 1020, 1070 (W.D.Wash. 1978), to include a viable and 
adequate fishery from which to fulfill the Tribes1 rights, 
whether those rights are fulfilled by a 50% share or by a lesser 
amount, if a lesser amount will satisfy fully the moderate living 
standard to which the Tribes are entitled. u. United States v. 
Washinston, 506 F. Supp. 187, 197 (W.D. Wash. 1980) ("reaties 
were designed to guarantee the tribes an adequate supply of 
fishn),#fld in relevant Dart, 759 F.2d 1353 (9thCir.), cert. 
denied, 474 U.S. 994 (1985). 

Because of the migratory nature of anadromous fish, ocean fishing 
has a direct impact on the available harvest in the Klamath and 
Trinity Rivers within the Tribes’ reservations. The Magnuson Act 
provides: 

a- The complicated jurisdictional scheme for managing 
anadromous fishery resources was described in Washinuton CrQ-
Producers, Inc. v. Mosbachex, 924 F.2d 1438, 1442 (9thCir. 
1991). The disjuncture between ocean and in-riverfishing 
regulation authority over the Klamath basin fishery resource was 
noted with concern by Judge Beezer in his concurring opinion in 
United States v. Eberhara, 789 F.2d 1354, 1363 (9th Cir. 1986) 
(Beezer,J., concurring). 

4s As a general matter, reasonable, necessary, and 
nondiscriminatory conservation measures may be imposed by the 
Federal Government or the states, as appropriate, on the exercise 
of tribal fishing rights in the absence of adequate tribal 
regulation. Antoine v. Washinaton, 420 U.S. 194, 207 (1975); 
United States v. Eberhardt, 789 F.2d 1354 (9thCir. 1986). 
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Any fishery management plan which is prepared by any �
Council, or by the Secretary [of Commerce], with �
respect to any fishery, shall . . . contain.the 
conservation and mznagement measures, applicable to �
foreign fishing and fishing by vessels of the United �

.. States, which are . . . [ 
m w . 

a. �

~~’*u.s.c.1853 (a)(1)(C) (1988) (emphasis added). �5 

The Yurok and Hoopa Tribes’ fishing rights are "applicable lawn �
within the meaning of the Magnuson Act, because regardless of �
whether they were created by treaty or pursuant to statutory �
authority, they are rights that arise under federal law.* &g 
Pacific Coast Federation v. Secretarv of Commerce, 494 F. Supp. 
626, 632 (N.D. Cal. 1980) ("It cannot be doubted that the Indians 
have a right to fish on the reservation. Congress has carefully 
preserved this right over the years, and the courts have 
consistently enforced it."); gee also Washinston State 
Charterboat Ass’n v. Baldridse, 702 F.2d 820, 823 (9th Cir. 1983) 
(treaty fishing rights as napplicable lawn), cert. denied, 464 �
U.S. 1053 (1984); Hoh Indian Tribe v. Baldridas, 522 F. Supp. 
683, 685 (W.D.Wash. 1981) (same). Furthermore, nowhere in the . 
Magnuson Act has Congress stated an intent to interfere with 
Indian rights in the Klamath River area. pacific Cos . 

Federation, 494 F. Supp. at 633. Therefore, fishery management 
plans and ocean fishing regulations must be consistent with those 
rights. The Act, however, provides no authority to either the 
Pacific Fishery Management Council, 16 U.S.C. 5 1852(a) (6), 
or the Secretary of Commerce over in-river Indian fishing or in- 
river tribal harvest levels. Pacific Coast Federation, 494 F. 
Supp. at 632. Thus, in managing the ocean fisheries, the 
Secretary of Commerce must rely on management by the Department 

46 The Magnuson Act expressly refers to Indian treaty 
fishing rights. Specifically, 16 U.S.C. § 1853 (a)(2) requires 
that fishery management plans contain a description of "Indian . 
treaty fishing rights, if any." Because the plans themselves are 
limited to management of the ocean fishery, however, this 
provision refers to Indian treaty fishing rights existing in 
ocean fishing areas, and not to in-river tribal fishing rights-- 
treaty or otherwise. &&= Washinston Trollerlg Asn’n v. m, 
466 F. Supp. 309, 313 (W.D. Wash. 1979) (description of in-river 
fishery not required by Magnuson Act) . Section 1853 (a) (2) s 
failure to refer explicitly to other federally reserved Indian 
fishing rights does not affect our conclusion that 
1853(a)(1)(C) is the relevant provision requiring that fishery 

management plans substantively conform to Indian resewed rights. 
The status, scope, and character of those rights is determined by 
looking to their source--not to the Magnuson Act. 
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of the Interior or the Tribes of the in-river fishery. Cf. 
Washinston Crab Producers, 924 F.2d at 1443. �

Except for the general Magnuson Act requirement that ocean �
fishery plans be consistent with any other applicable law, the �
Act’s provisions governing regulation of the ocean fishery do not �
extend to in-river Indian fisheries. Arguments to the contrary �
by,%oth ocean fishermen and inland tribes have been rejected. �
ComDare Washinston Trollers Ass’n v. KreDs, 466 F. Supp. 309 �
(W.D. Wash. 1979) (rejectingocean fishing association’s argument 
that the fishery plan must describe inland fisheries); with Hoo~a 
Vallev Tribe v. Baldridae, No. C-82-3145, slip op. at 43-45 (N.D. 
Cal. June 25, 1984) (rejecting Tribe’s argument that alleged 
discriminatory regulation of in-river tribal fishing violated the 
Magnuson Act’s prohibition against discrimination in allocating 
the harvest) . 
V . CONCLUSION 

I conclude that when the United States set aside what are today 
the Hoopa Valley and Yurok Reservations, it reserved for the 
Indians of the reservations a federally protected right to the ’ 

fishery resource sufficient to support a moderate standard of 
living. I also conclude, however, that the entitlement of the 
Yurok and Hoopa Valley Tribes is limited to the moderate living 
standard or 50% of the harvest of Klamath-Trinity basin salmon, 
whichever is less. Given the current depressed condition of the 
Klamath River basin fishery, and absent any agreement among the 
parties to the contrary, the Tribes are entitled to 50% of the 
harvest. n 

Solicitor �
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i 
Mattz v. Arnett, 412 U.S. 481 (1973) 

APPENDIX TO OPIXION OF THE COURT 

Scale: 1 inch = 12 miles 

LEGESD: Old Klamclth River Resenation. 
............*.. Connecting Strip. 

Original Hmp1 Valley Reservation. 

+United States Department of Interior, General Land Office 1944. 

APPENDIX A 
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APPENDIX B 

Overview of.the Hiatory of the �
Klamath River and Hoopa Valley Reservations �

.-,-
The original Klamath River Reservation was established in 1855. 
The location had been selected pursuant to ndirections [from the 
Secretary of the Interior] to select . . . reservations [in 
California] from such ’tracts of land adapted as to soil, 
climate, water-privileges, and timber, to the comfortable and 
permanent accommodation of the Indians, which tracts should be 
unincumbered by old Spanish grants or claims of recent white 
settlers.’" I Kappler, Indian Affairs: Laws and Treaties 816 
(1904) ("Kapplern) (Letter from Commissioner of Indian Affairs to 
Secretary of the Interior, Nov. 10, 1855) . In creating the 
reservation, President Pierce accepted the Interior Department’s 
recommendation to set aside a strip of territory one mile wide on 
each side of the Klamath River, for a distance of twenty miles. u. at 816-17. 
Inxhe 1856 Annual Report of the Comissioner of Indian Affairs, �
the Klamath reservation is described as follows: �

Klamath reservation is located on the river of �
that name, which discharges its waters into the Pacific �
ocean twenty miles south of Crescent city. �

The Indians at this place number about two �
thousand. They are proud and somewhat insolent, and �
not inclined to labor, alleging that as they have �
always heretofore lived upon the fish of the river, and �
the roots, berries, and seeds of their native hills, �
they.can continue to do so if left umalested by the �

. � whites, whose encroachments upon what they call their 
country they are disposed to resist. . . . The land on 
this .river is peculiarly adapted to the growth of 
vegetables, and it is expected that potatoes and other 
vegetable food, which can be produced in any abundance, 
together with the salmon and other fish which abound 
plentifully in the Klamath river, shall constitute the 
principal food for these Indians. It is confidently 
expected in this way to avoid the purchase of beef, 
which forms so expensive an item at those places where 
there is no substitute for it. The establishment of 
the Klamath reserve has undoubtedly prevented the 
spread of the Indian wars of Oregon down into northern 
California. 
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The next year, the Government agent at the Klamath Reservation �
described the importance of the fishery to the Indians on both �
the Klamath and Trinity Rivers. Because of the harm caused to �
the fishery on the ~riiit~, �he recommended relocation of those �
1ndfans to the. Klamath Reservation: �

Salmon has been very abundant this season, and in �
the different villages upon the reservation there has �
not been less than seventy-five tons cured for winter �
use. . . . 

We are now engaged in clearing, with Indian labor, 
one hundred acres of land, which will be ready for crop 
by the middle of October. . . . 

The Indians are located at different points upon 
the Klamath river, which runs through the reservation, 
. . . for the convenience of fishing . . . . On this 
river, above Marippe Falls, the eastern boundary of the 

. � reserve, there are probably about fourteen hundred 
Indians; they subsist upon fish, game, and the natural 
products of the earth. Some few of them work for the 
settlers. 

In Hoopa valley, on Trinity river, there are about �
seven hundred Indians; they subsist by hunting, �
fishing, grass seeds, and acorns. Many of them work �
for the white settlers in the valley, and are well paid �
for their labor. �

.Onthe Trinity river and its tributaries, above �
-� Hoopa, there are about five hundred Indians; their �

resources for fishing and gaining a livelihood have �
been destroyed by mining in the vicinity; . . . I �
would recommend their removal to this agency. �

~nnLal Report 391 (1857) (Letter from Indian ~ub-~~ent 
Heintzelman to Sup’t of Indian Affairs, July 13, 1857). 

In 1858, the California Superintendent reported: �

It is proper to remark, that in almost every �
locality in California there is a sufficiency of the �
natural products of the country for the subsistence of �
Indians residing there, and they could support �
themselves quite well, were it not for the �
encroachments of the whites, and the consequent �
destruction of their food by the settlement of the �
country.�**** 
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Klamath reservation is progressing steadily and �
quite satisfactorily. The crop is good, and with the �
yield of salmon at the fisheries the Indians are �
contented and happy. �

Annual Re~orL 283, 285 (1858) (Letter from Sup’t of Indian �
Affairs to Comm’r of Indian Affairs, Sept. 4, 1858).�

d �

~h; Klamath ~eservation sub-agent reported on the "abundance of 
[the Indians ’ I natural food, and also indicated the unlikelihood 
of extensive agricultural production on the Klamath reservation: 

One great difficulty this reservation labors under is �
the small amount of land that can be brought under �
cultivation. The Klamath river runs throGgh a canon �
the entire length, and the reservation beinq located �-
upon each side of it, the only land suitable for �
cultivation is in the bottoms, ranging in size from one �
acre to seventy. �

u. at 286 (Letter from Indian Sub-agent Heintzelman to Suplt of 
Indian Affairs, July 1, 1858) . 
In 1859, the Klamath Reservation’s Indian agent reported about 
two thousand Indians "on this reservation propern and about four 
thousand more "who inhabit the mountain streams, and subsist 
principally on fish and game, which are very abundant, and seem 
inexhaustible." Annual Re~0rt 437 (1859) (Letter from Indian 
Agent Buel to Jas. Y. McDuf fie, Esq. (undated) ) . 
The agent’s report in 1861 continues to reflect the importance of �
the reservation and its fishery to the Indians: �

[The Klamath] reservation is well located, and the �
improvements are suitable and of considerable value. �
There is an abundance of excellent timber for fencing �
and all other purposes, and at the mouth of tlie Klamath �
river there is a salmon fishery of great value to the �
Indians. The number of Indians here is not far from. �
eighteen hundred. �**** 

I suggest, as this reservation has never ’been �
surveyed, that it should be so laid out as to embrace �
the island and fishery at the mouth of the Klamath, and �
extend a mile in width each side of the river, to a �
point one mile above Wakel, and a half a mile in width �
each side of the river, from that point to the mouth of �
the Trinity river. �
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Annual Report 147 (1861) (Letter from Superintending Agent Geo. �
M. Hanson to Commlr of Indian Affairs, July 15, 1861). �

In December, 1861, the Klamath agent reported the entire loss of �
the agricultural developments on the Klamath Reservation by an 
."unparalleled freshet." Annual ReDort 313 (1862) (Letter from . 
Agent Hanson to Com’r of Indian Affairs, Dec. 31, 1861). As a 
result of the 1861 flood, the Superintendent and one group of the �
Indians moved to the Smith River reservation. Most, however, �
remained on the Klamath Reservation or in an area up the river. �
Nearly all eventually returned to the Klamath River and vicinity. 
&g Letter from Comm’r of Indian Affairs to Secretary of the 
Interior, April 4, 1888, re~rinted in S. Exec. Doc. No. 140, 50th �
Cong., 2d Sess. 19-22 (1889); Mattz v. Arnett, 412 U.S. 481, 487 �
(1973); Short v. United States, 202 C1. Ct. 870, 887 (1973), �
cert. denied, 416 U.S. 961 (1974) . 
By 1862, the Indian Superintendent was recommending the sale of �
the Klamath Reservation and relocation of the Indians to another �
suitable reservation. See Annual ReDort 40-41 (1862). While 
Government officials now spoke of the Klamath Reservation as 
"almost worthless," and as nalmost entirely abandoned by the 
Indians," it sought to relocate the Indians to another �
reservation which would continue to provide the Indians with a �
fishery, in addition to agricultural lands. % Wual ReD0rt 8--

10 (1863). The 1863 Commissioner’s report referred to the �
"abundance of fishn on the Round Valley reservation and noted �
that the Smith River valley, a recommended site, was isolated �
from non-Indians and would furnish the "best of fisheriesn from �
the Pacific Ocean. Id.at 9-10. �

As part of an effort to consolidate and reduce the number of �
Indian reservations in California, Congress in 1864 passed an act �
authorizing the President to set apart up to four tracts of land �
in California for the purposes of Indian reservations.. Act �
of April 8, 1864, 5 2, 13 Stat. 39, 40; Donnellv v. UniteQ’ . .�States, 228 U.S. 243, 257, modxfled a nd rehearinu denied, 228 �
U.S. 708 (1913); Mattz v. Su~erior Court, 46 Cal. 3d 355, 758 �
P.2d 606, 610, 250 Cal. Rptr. 278 (1988). �

In 1864, the Klamath, Redwood, and Trinity Indians were reported �
to still be at war with the forces of the United States. �-
ReDOrt 13 (1864); Short, 202 Ct. C1. at 889. Austin Wiley, 
an attorney, was appointed Superintendent of Indian Affairs for 
California. In order to restore and establish peaceful relations 
with the tribes, Superintendent Wiley entered into negotiations 
and concluded a treaty with the Indians, which provided for 
locating the Indians in the Hoopa Valley. Annual ReDort; 12-14 
(1864); Short, 202 Ct. C1. at 891. Although the treaty was never �
ratified, and there is doubt whether the Indians really �
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understood the tern of Wileyls treaty, see id. at 895, Wiley �
proceeded, consistent with the proposed treaty, to locate the �
Hoopa Valley Reservation. Id.at 891-92. By treating with the �
Indians and establishing the reservation, Superintendent Wiley �
"thereby brought to an end the war with the Indians of Humboldt, �
Klamath and Trinity counties." u.at 896. �
~y,i865, the Government’s original intention to remove the �
Klamath River Indians to the Smith River reservation had changed �
and refocused on use of the Klamath Reservation: �

It was intended to remove the Indians from the �
Smith River reservation, and place them at the old �
Klamath reservation, still owned by government, but to �
place the occupants under the charge of an employee of �
the Hoopa Valley agency. NO definite suggestions were �
made as to the selection of the other two permanent �
reservations. �

Annual Re~ort 11 (1865) . 
Superintendent Maltby, who had replaced Superintendent Wiley, 
reported on the newly located Hoopa Valley reservation, and’ 
expressed his expectation that the "Klamath Indians in the 
vicinity, numbering eighteen hundred, will . . . most of them 
move to the [Hoopa Valley] reservation. u.at 113 (Letter from 
Suplt of Indian Affairs to Commlr of Indian Affairs, Sept. 15, 
1865). The same year, the Government surgeon living on the Hoopa 
Valley reservation along the Trinity River reported on the 
Indians’ reliance on the salmon fishery, and the difficulties 
resulting from ham to the resource caused by local mining: 

They no longer sport on the banks of clear streams �
literally alive with salmon and other fish, but gaze �
sadly into the muddy waters, despoiled almost of -their �
finny prey by the impurities from the sluice-boxes of �
the miners at the head of the stream. In this consists �
one of the greatest calamities inflicted upon the �
Indians of recent years. Their salmon fishing is �
destroyed to a very great extent, and with it one of �
their chief means of subsistence. Those who saw the �
Klamath and Trinity rivers in early days say that �
during the summer months they ran as clear as crystal, �
and thronged with salmon from the sea; now they are �
muddy streams and almost deserted by this fish. �

-Id. at 116-17. The Government surgeon nonetheless noted that the 
Indians continued to secure "all the fish they can," M. at 117, 
and remarked at "the large quantity of fish oil they consume as 
food, u. at 118. 
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In 1866, Robert J. Stevens was appointed special commissioner to �
investigate and report on Indian affairs in California. His �
report dated January 1, 1867, and addressed to the’ Commissioner �
of Indian Affairs, is contained in the 1867 Annual Re~orc 117-48. �
Commissioner Stevens reported on continuing difficulties in �
maintaining peace between the Indians and non-Indians, and of the �
need for reservations for the exclusive use and occupancy of the �
Indians. He discussed the Hoopa Valley reservation in connection �
with Superintendent Wiley’s "treaty," and the establishment of �
peaceful relations with the Indians. Commissioner Stevens �
travelled from the Hoopa Valley reservation down the Trinity to �
the Klamath River, making the following report: �

On the banks of the Klamath the villages were more 
numerous. . . . 

The salmon fisheries of the river have been very 
much injured by the former mining operations. Only now 
and then one of their ingenious weirs is seen. . . .

**** 
The count of Indians on the Klamath, made officially, �
but little over a year previous to my visit, gave a �
census of 2,217 below the mouth of the Trinity. �

At this point I wish to submit my observations as �
to the character of the country through which flows the �
Klamath river. For 10 miles or more on each side to a �
point about 30 miles above its mouth, following its �
course, it is unsettled and wild, peopled almost �
exclusively by Indians, to whose wants and habits it is �
well adapted, supplying wild food and fish in �
abundance. Very little of it is tillable land, and �
whites will never care to settle upon it. �

My attention had been particularly directed to �
this region by Major Bowman while with him at Port �
Humboldt. The following is his suggestion: �

"Extend the Hoopa reservation on its northern �
boundary, so as to include not less than six miles �
along the northern bank of the Klamath to the sea- �
shore, thence down the sea-shore to the mouth of �
Redwood creek, thence up Redwood creek to the point �
nearest to the head of Willow creek, thence down Willow �
creek to the boundary of the Hoopa reser~ation.~ �

He adds: �
"Very little of this tract is suitable for 

cultivation, and consequently not desirable for the 
settlements of white men, but will furnish sufficient 
tillable land, I think, for the wants of all the 
Indians that may be placed there, and range for 
necessary stock. . . ." 
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"The miners engaged on the river banks within the �
described limits are but few, and are daily diminishing �
in numbers. �

-Id. at 127-29. Commissioner Stevens recommended the withdrawal 
for Indian use, "not only the tract on the Klamath, . . . but an 
enlargement thereof." U.at 145. -
In 1868, the Indian agent at the Hoopa Valley Reservation �
remarked in his report that establishment of the reservation "was �
right and its location good," and that "it would be almost �
impossible to remove [the Indians] to any other locality, and �
then only by a great expense, endangering the peace of this �
section while it was being done." ,Annual Re~ort 133 (1868) �
(Lette.r from Indian Agent Pratt to Commlr of Indian Affairs, July �
20, 1868). �

For a number of years, the reports from the Hoopa Valley �
Reservation discussed the attempts to begin agriculture livestock �
raising, and ranged from the optimistic to the pessimistic. �

’ �Com~are Annual ReDOrt 16 (1869) (Hoopa Valley reservation "under 
a fine state of cultivation and highly prosperousn), with Annual 
ReROrc 78 (1870) (Letter from Sup’t of Indian Affairs to Com’r 
of Indian Affairs, July 13, 1870) (Hoopa Valley resenation "has 
but a poor prospect of becoming self-sustaining;" "the soil at 
Hoopa is so poor that it is incapable of raising produce 
sufficient to feed 1,000 Indians"). 

In 1882, the Commissioner’s report, while noting that "Indian �
. �fanning has increased satisfactorilyIn noted that the salmon 
fishery still comprised one-third of the subsistence of Indians 
located on the Hoopa Vailey reservation. Annual Re~ort 10 
(1882). 

In 1883, a commercial fisherman named Hume contacted the 
.Secretary of the Interior and proposed to lease the salmon �
fisheries of the Klamath River, within the Klamath River �
Reservation. The Acting Commissioner of Indian Affairs replied: �

[Nlo such proposition can be entertained. It would be �
against usage and at variance with the policy of the �
Department in the control and management of Indian �
affairs. �

The permanent settlement of the Indians residing upon 
said reservation, and the disposal of so much of the 
reservation as may not be needed for that purpose, are 
matters engaging the attention of the Department at this 
time. . . . 
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The reservation is still in a state of Indian �
reservation, and must so remain, uninterfered with, until �
otherwise ordered by competent authority. �

Letter from Acting Commlr of Indian Affairs to D.B.’ Hume (July �
23, 18831, reurinted in S. Exec. Doc. No. 140, 50th Cong., 2d �
Sess. 11 (1889). �-
mo years later, Special Agent Paris Folsom investigated and �
reported on the "Condition and Needs of Non-Reservation Klamath �
Indians in California," noting the particular suitability of the �
Klamath River fisheries for satisfying the needs of the Indians: �

The distance from the line of the Hoopa Valley �
Reservation, at the juncture of the Klamath and Trinity �
Rivers, to the Klamath River Reservation, upper line, �
by way of the river, is some 18 miles, and it is within �
these limits that the non-reservation Klamath Indians �
are located. �

Nature seems to have done her best here to fashion 
a perfect paradise for these Indians, and to repel the 
approach of the white man. She filled the mouth of the 
Klamath River with a sand-bar and huge rocks, rendering 
ordinary navigation impossible, . . . 

. . . [The Indians] form a very respectable 
peasantry, supporting themselves without aid from the 
Government by fishing, hunting, raising a little stock, 
cultivating patches of soil, and by day’s labor at the 
Arcata lumber-mills. . . .

**** 
. . . . Fisheries, staging for holding the 

fishermen and their nets, are dotted along the river. 
Indians have had general and actual, though unrecorded, 
possession and occupation of the whole river line here 
for years and years. Their dwellings are scattered and 
permanent. They wish to remain here; here they are �
self-supporting--actually self-sustaining. This is �
their old home, and home is very dear to them-- �
treasured above everything else. No place can be found �
so well adapted to these Indians, and to which they �
themselves are so well adapted, as this very spot. No �
possessions of the Government can be better spared to �

This appears to be an error. Humels initials apparently 
were n.R.D.n For historical works about Hume, see Pvm 

and Dedicated to His Neiuhborg (Gordon B. Dodds, ed.) (Univ. of 
Wisconsin 1961); Gordon B. Dodds, The Salmon Kina of Oreuon: R.D. 
Hume and the Pacific Fisheries (Univ. of North Carolina 1959). 
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them. No territory offers more to these Indians and �
very little territory offers less to the white man. �

t+*t �

I have the honor to further recommend that these 
same provisions be extended to the Indians on the 
la math River Reservation immediately adjoining the 

-- land here considered, and that the lower and remaining 
. � portion of that reservation be thrown again with the �

public lands, providing security and protection to the �
fisheries of the Indians above the mouth of the Klamath �
River. �

Report of Special Agent on Condition and Needs of Non-Reservation �
Klamath Indians in California (June 25, 18851, re~rinted in S. �
Exec. Doc. No. 140, 50th Cong., 2d Sess. 7-11 (1889). �

In 1886, the Acting Agent for the Hoopa Valley Reservation �
reported on the "Klamath Reservation:" �

My duties, as both agent and commanding officer, 
require me to exercise a supervision over the 
resenration on the Klamath. A small outpost is 
maintained at the mouth of that river to prevent 
intrusion on the Indian lands, and protect the Indians 
in their only industry--that of fishing for salmon. 

Those Indians are also anxious for a subdivision 
of their lands, but before this can be done the lines 
of the resenation must be fixed determinately. . . . 

The people, like the Hoopas, are friendly and well 
disposed, and maintain amicable relation8 with the 
white people about them, but should the military power 
of the Government be removed from this valley, both 
reservations would soon be overrun, and the Indians 
dispossessed. The Klamaths live almost exclusively on 
the salmon, though a few plant a little. 

Annual Rersorc 43 (1886) (Letter from Acting Agent Wm. E. �
Dougherty, Capt. First Infantry, to Comlr of Indian Affairs, �
Aug. 15, 1886). �

The following year, in 1887, Acting Agent Dougherty reported on a �
controversy that had arisen with the commercial fisherman Hume at �
the mouth of the Klamath: �

There are believed to be on the Klamath river 
about 1,200 Indians of that name. The live in villages 
or, the river bank, a few miles apart, from far up it to 
its mouth, and have always been self-sustaining, 
relying to a great extent for subsistence upon the 
salmon. . . . 
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**** 
In May last, R.D. Hue, of Ellenburgh, Oreg., 

entered the mouth of the Klamath river, with-a light-
draft steamboat and a gang of fishermen brought from 
the north, and established a floating cannery on the 
fishing grounds near the mouth of the river. The 

.I Indians along the river are much disturbed at what they. deem to be an intrusion that will deprive them to a 
great extent of their means of subsistence, and I think 
that unless some remedial measure is applied by the 
Government necessity will actuate them to seek a remedy 
in their own way. 

Annual Re~0rt 9 (1887) (Letter from Acting Agent Wrn. E. 
Dougherty, Captain U.S. Army, to Commlrof Indian Affairs, July 
5, 1887). 

Concerned about the intrusion of R.D. Humelssteamer into the 
Klamath River within the Klamath Reservation, the Interior 
Department sought to obtain relief for the Indians and protection 
for their fishery. In June, 1887, the Secretary of the Interior 
sought an opinion from the Attorney General concerning the 
Government’s power to protect the Indians and their unimpaired 
access to the fishery within the boundaries of the reservation. 
The Secretary’s inquiry prompted exchanges between the Interior 
and Justice Departments on the authority of the United States to 
exclude Hume from the Indian fishery at the mouth of the Klamath 
River. Much to the consternation of the Interior Department, the 
Justice Department took a narrow view of the Federal Government’s 
power to protect the Indians. 

The Attorney General concluded that "so long as the acts of 
persons resorting to these waters to take fish fall short of 
invading the right of Congress to regulate commerce with foreign 
nations or among the several States, no case for Federal 
interference can be said to exist." Letter from Attorney General 
to Secretary of the Interior, June 11, 1887, uted ig S. 
Exec. Doc. No. 140, 50th Cong., 2d Sess. 13 (1889). In reaching 
his conclusion, the Attorney General discussed principles of 
state ownership of the beds of tide-watersand of fi8h running in 
them, noted that the State had declared the Klamath River to be 
navigable, and found that power over the fisheries had not been 
granted to the United States and thus remained under the 
exclusive control of the State. 

The Interior Department continued to press its case to establish 
and protect the rights of the Indians. On June 21, 1887, the 
Commissioner of Indian Affairs submitted a brief setting forth 
arguments supporting the Indians’ right to the fishe.ry, S. 
Exec. Doc. No. 140, SuDra, at 14-16,which the Secretary 
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submitted to the Attorney General. Interior’s brief contended 
that the Indians, 

have had exclusive use of the fisheries in the Klamath 
River, from which they have supported themselves, 
entirely unaided by the Government, at least since the 

.-freshet of 1861. 
Z 

* * * * 
Have not the Indians acquired private rights in 

their fisheries by prescription?
**** 
Can the legislature of the State of California by 

declaring the Klamath River navigable, when in fact it 
is not navigable, deprive the Indians of the exclusive 
use of fisheries?

**** 
The Klamath Reservation having been declared by 

the President, in pursuance of an act of Congress, for 
Indian purposes exclusively, can the State of 
California so far defeat the purposes of said act of 
Congress as to grant liberty to any and all of her 
citizens to enter within its boundaries and engage in 
the business of catching and curing fish, to the injury 
of the Indians for whom the reservation was created?

**** 
By seining near the mouth of the river the whites 

would obstnict the passage of the salmon and cut the 
Indians off from their accustomed supply. 

Section 2149 of the Revised Statutes provides as 
follows: 

"The ~omissioner of Indian Affairs is authorized 
and required, with the approval of the Secretary of the 
Interior, to remove from any tribal reservation any 
person * within the limits of the resenation whose 
presence may, in the judgment of the Commissioner, be 
detrimental to the pea’ce and welfare of the Indians." 

The presence of Hume and his party within the 
limits of the Klamath River Reservation is manifestly 
detrimental to the peace and welfare of the Klamath 
River Indians, in that it is likely to provoke open 
hostilities between them; and if they are permitted to 
remain the whites will deprive the Indians of their 
means of support. Certainly nothing could be more 
detrimental to their peace and welfare. 

The right to navigate the river is not denied, but 
anchoring floats with a view to erecting buildings 
thereon for the accommodation of extensive business 
operations during an entire season is another thing. 
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Captain Dougherty, the acting agent in charge, is 
an Army officer of large experience amongst the 
Indians, and good judgment. 

He asks that "the highest power be invoked to �
protect the Indians in the possession of their only �
(food) resource.�

**** 
A small military force has for a long time been 

stationed at the mouth of the Klamath to protect the 
Indians in their fishing privileges. 

-Id. 
Two days after submitting the brief to the Secretary, the �
Commissioner sent him another letter discussing the similarity of �
the Klamath case with a court decision issued concerning Pyramid �
Lake: 

Referring to my letter . . . and accompanying 
paper relative to the Klamath River Reservation in 
California, and the attempted dispossession of the 
resident Indians of their fishing grounds by a gang of 
white men under one Hume, I have the honor to draw your 
attention to a case [concerning the Pyramid Lake 
Reservation.1 

[The non-Indian defendants in the case were �
charged with trespass for fishing on Pyramid Lake, and �
contended that the taking of fish inside the �
reservation was not unlawful], upon which the court �
said: �

"If this argument is sound the whole purpose of 
the law, in setting apart lands for the separate use of 
the Indians, is defeated . . . . We know that the lake 
was included in the reservation that it might be a 
fishing ground for the Indians. . . . It is plain that 
nothing of value to the Indians will be left of their 
reservation if all the whites who choose may resort 
there to fish. In my judgment those who thus encroach 
on the reservation and fishing ground violate the order 
setting apart for the use of the Indians, and 
consequently do so contrary to law." 

It can be said with equal truth . . . that the 
Klamath River was included in the reservation, "that it 
might be a fishing ground for the Indians." True, the 
executive order does not so state in terms, neither 
does the order setting apart the Pyramid Lake 
Reservation. But it is manifest from the description 
of the boundaries of the Klamath Reservation that it 
was the purpose and intention to exclude white people 

STIPDX-007473

Exhibit 2, Page 45 of 50



from fishing in the river, from its mouth to the upper �
extremity of the reservation. �

Should the whites be permitted to enter -the river �
to fish, but little if anything of it will be left of �
the reservation and the whole purpose of the law will �
be defeated. �

Lecfer from Comm’r of Indian Affairs to Secretary of the �
.Interior, June-23, 1887, re~rinted in S. Exec. Doc. No. 140, �
suDra, at 16. �

On June 23, 1887, the Attorney General asked for a more precise �
statement of the case and the question for which Interior was �
soliciting an opinion. The Commissioner of Indian Affairs then �
wrote the Secretary of Interior stating the case and questions he �
recommended be sent to the Attorney General: �

So far as we can ascertain the Klamath River Indians in �
California have held and enjoyed exclusive fishery �
privileges in the Klamath River from time immemorial, and �
were in full possession of them at the date of the Guadalupe �
Hidalgo treaty, by which the territory embracing the Klamath �
River and the State of California was acquired by the United �

-

States. �
This exclusive possession has never been disturbed, and �

until recently never challenged. �

Letter from Comm’r of Indian Affairs to Secretary of the �
Interior, July 6, 1887, re~rinted in S. Exec. Doc. No. 140, �
suDra, at 17. The Commissioner posited five questions for the �
Attorney General: �

(1) Did not the Klamath River Indians acquire by �
prescription and hold at the date of the Guadalupe �
Hidalgo treaty, title or property in the fisheries of �
the Klamath River? �

(2) Was not such title or property recognized and �
parantied by the provisions of said treaty? �

(3) Was not the legislative and executive action �
which fixed the present reservation on either side of �
the Klamath River a recognition of the Indians1 right �
and title to the exclusive fishery privileges of �
Klamath River within the boundaries thereof? �

(4) If the Indians have rights under the �
Guadalupe Hidalgo treaty, or have acquired rights by �
prescription since the date of that treaty, can the �
State of California by direct or indirect means divest �
them of those rights? �

(5) If the Indians have the exclusive right to 
fish in the Klamath River within the boundaries of 
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their reservation, can not the Department, through this �
Bureau and its agents, protect those rights within said �
boundaries by the enforcement of the laws and- �
regulations made in pursuance thereof for the �
maintenance of peace and order on Indian reservations? �

Id--
he Attorney General replied that he deemed Interior’s questions 
"clearly justiciablen and more properly presented to a court than 
to him. Letter from Attorney General to Secretary of the 
Interior, July 11, 1887, reprinted iq S. Exec. Doc. No. 140, 
SuDra, at 17-18. On October 4, 1887, the Acting Commissioner of 
Indian Affairs recommended to the Secretary of the Interior that 
the United States bring suit on behalf of the Indians to 
judicially determine their rights in the fisheries. Letter from 
Acting Comrn’r of Indian Affairs to Secretary of the Interior, 
Oct. 4, 1887, reminted in S. Exec. Doc. No. 140, m,at 18. 
The lawsuit against Hume followed, and the Interior Department’s 
position that the Klamath River Reservation remained an Indian 
reservation was set forth in a letter from the Conunissioner to , . 
the Secretary of the Interior, dated April 4, 1888. S, Exec.. 
Doc. No. 140, sunra, at 19-22 (1889). 

In 1888, even while the controversy with Hume continued, Acting �
Agent Dougherty reported that the Indians had negotiated a �
commercial agreement to supply a non-Indian cannery operation �
with fish: �

The question of the prescriptive rights of the Lower 
Klamaths to the fisheries of the Klamath River is still in 
abeyance, and I do not think that any action has yet been 
taken on the instructions given by the honorable the 
Attorney-General, in October last, to institute proceedings 
in this case. 

Meantime the Indians have made a co-operative �
partnership with Mr. John ~ornhoff~ �of Crescent City, who �
has supplied them with boats, nets, etc., and the plant for �
a cannery, which is now in operation at the mouth of the �
Klamath. This enterprise gives occupation to all the �
Indians at that place, and for some distance up the river, �
.... 

Mr. Hume’s party from Oregon is again in the river �
fishing. The Indians complain as before, of this intrusion, �
and are awaiting with some anxiety the decision that will �

Bearss, BUD^^ note 11 in Opinion, at 163, gives the name 
as John Bomhoff, which is consistent with Dodds, The Salmon Kiqg 
pi Oreson, Supra note 1 in Appendix B, at 180. 
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determine whether the exclusive right claimed by them will �
be sustained or not." �

Annual R,e~ort 10 (1888) (Letter from Acting Agent -Wm.E. �
Dougherty, Captain U.S. Army, to Comm’r of Indian Affairs, Sept. �
20, 1888). �

The’action eventually brought against Hume was prosecution of 
libel against his goods, for unlicensed trading in Indian country 
in violation of Revised Statutes § 2133, as amended. 22 Stat. 
179 (1882) .’ The court rejected the claim that the area in 
question was within an Indian reservation. While the court 
agreed that the area was still a federal reservation not open to 
public entry, it also concluded that the Government had abandoned 
it as an "Indian reservation." Therefore, notwithstanding its 
federal reservation status, the court held that it did not 
qualify as an Indian reservation or as Indian country for 
purposes of R.S. 5 2133. United States v. Fortv-Eisht Pounds of 
Risinq Star Tea, 35 F. 403, 406 (D.C.N.D. Cal. 18881, ~ff’d, 38 
F. 400 (C.C.N.D.Cal. 1889); see Short v. United States, 202 Ct. 
C1. 870, 912-16 (1973) (description of controversy and decision), 
cert. denied, 416 U.S. 961 (1974). The court never addressed or 

Revised Statutes § 2133, as amended, provided: 

Any person other than an Indian of the full blood who �
shall attempt to reside in the Indian country, or on �
any Indian reservation, as a trader, or to introduce �
goods, or to trade therein, without [an Indian traders] �
license, shall forfeit all merchandise offered for sale �
to the Indians or found in his possession, and shall �
moreover be liable to a penalty of five hundred �
dollars. �

Act of July 31, 1882, ch. 360, 22 Stat. 179. �

Much to the consternation of the Indian agent, Captain Wm. 
Dougherty, when the case against Hume came to trial in district 
court, "[tlhe United States attorney did not appear 
. . . and the Government was not represented. His honor stated 
that it was the sixth time the case had been set for hearing, and 
decided to go on with it, and hear the Government’s argument 
later." Letter from Agent Win. E. Dougherty to Commtr of Indian 
Affairs, May 29, 1888, remint- S. Exec. Doc. No. 140, 50th 
Cong., 2d Sess. 23 (1889). 

STIPDX-007476

Exhibit 2, Page 48 of 50



adjudicated the questions raised by the Interior Department to �
the Attorney General.’ �

After losing in district court, the Secretary of the Interior �
requested an appeal and reported that in order to protect the �
Indians, authority was needed at once "to set apart these lands �
as a reservation and thus remove all doubt." Short, 202 Ct. C1. �
at.914. On April 1, 1889, the circuit court af f inned the �
district court’s decision, and concurred in the district court’s �
analysis. 38 F. 400 (C.C.N.D. Cal. 1889). �

Soon thereafter, Congress took up the question whether to open �
the reservation lands to non-Indian settlement. In 1890, the �
House of Representatives passed a bill rejecting allotments for �
the Indians on the Klamath River Reservation, and providing for 
public sale of the reservation lands. & Short,’202 Ct. C1. at 
917-18. Although a similar bill was introduced in the Senate, �
the Senate took no action on either the House-passed bill or the �
Senate bill. a. �
The setback in the courts and the activityvin Congress prompted �
the Interior Department immediately to review its authority for �
establishing Indian reservations in California to determine �
whether it could better protect the Indians along the Klamath. �
The Department sought a legal opinion from the Assistant Attorney �
General. On January 20, 1891, the Assistant Attorney General �
replied that in his view, under the special circumstances of the �
case, the Department had retained the Klamath River Reservation �
under the 1864 four reservations Act and that it was a part of �
the Hoopa Valley Reservation. Letter from Assistant Attorney- �
General to Secretary of the Interior, January 20, 1891 (copy on �
file in Office of the Solicitor, U.S. Department of the �
Interior). In response to the decision in Fortv-Eisht Pounds of �

’ The district court did note the Indians1 involvement in 
commercial fishing: 

At the proper season, [Hume] proceeds with his vessel to the �
river, and employs the Indians to fish for him, supplying �
them with seines and other appliances. He pays them ’in �
trade,’ furnishing them with various articles composing the �
cargo of his vessel. �

United States v. Forty- Eiuht Pounds of Runs Star Tea, 35 F. �
403, 406 (D.C.N.D. Cal. 1888), affld, 38 F. 400 (C.C.N.D. Cal. �
1889). �
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pisins Star Tea, the Assistant Attorney-General noted his �
disagreement with the reasoningI5 but: concluded that �

[tlhis difficulty may yet be removed by the President �
issuing a formal order, out of abundant caution, �
setting apart the Klamath river reservation, under the �

, act of 1864, as part of the Hoopa Valley reservation, 
;�or extending the lines of the latter reservation so as 

to include, within its boundaries, the land covered by 
the former reservation, and the intermediate lands, if 
the title to the last be yet in the United States. 

Letter from Assistant Attorney-General, gunra, at 28-29. �

On January 21, 1891, the Secretary requested the Comissioner to 
prepare the necessary orders for extension of the Hoopa Valley 
Reservation, and on October 16, 1891, President Harrison signed 
the executive order extending the boundaries of the Hoopa Valley 
Reservation to include the Klamath River Reservation and the 
Connecting Strip between the two reservations. I Kappler 815; 
see also Mattzvv. Arnett, 412 U.S. 481, 493 (19731, Donnellv v, 
United States, 228 U.S. 243, 255-59,modified and rehearinq 
denied, 228 U.S. 708 (1913);Short, 202 Ct. C1. at 920-23. 

The Assistant Attorney-General did agree with the result. �
Following the reasoning adopted by the Attorney General in his �
June 11, 1887, ’letter, the Assistant Attorney General considered �
the Klamath River as not within the Klamath Reservation, and �
therefore beyond the authority of the United States to exclude �
persons fishing on the waters of the Klamath River. Letter from �
Assistant Attorney-General to the Secretary of the Interior, �
January 20, 1891,at 24-27. � 1, 

In Mattz v. Su~erior Court, the State of California submitted 
this letter to establish that the Federal Government lacked the 
authority to reserve Indian fishing rights in the Klamath River 
or at least lacked the intent to reserve fishing rights for the 
Indians of the reservation. The Supreme Court of California 
rejected those arguments. 46 Cal. 3d 355, 758 P.2d 606, 616-18, 
250 Cal. Rptr. 278 (1988). 
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THEODORE R. KULONGOSK.l 
,.n,;,~OJt/',/~ 

THOMA.S A. BALMe.R 
OI.Xfrf ATTOJV'EY OEN~lv-

Ma.rtha Pagel, Director 
Wate:r Resourc.:s Department 
158 12th Street NE 
Salem, OR 9i310 

Re: Klamath Adjudication 

DEPARTMENT OF JUSTICE 
Ge.N!!RA.L. COUNSBL DIVISION 

March 18, 1996 

DOJ File No. 690-002-00037-86-0010 

Dear Ms. Pagel: 

1162 CJu" S&roa ;~ l 

s ... )c;ni. o~gon n, 1• 

FAX: (SOJ ) :;7s-~gc: 
TDD: (~03) :li~.:;9~~ 

1’cl~t1�: ($03) j7$~0", 

You have asked for a description of the~ of claims likely to be asserted by the 
federal gove.."1lment in the Klamath Basin adjudication, and an analysis of water management 
authority in the bcin pcading the compl.etion of the adj udi~tion. The questions follow the 
Ninth Circuit Court of Appeals decision iri US v. Oregon 44 F .3d 758 (9th Cir. 1994), cen 
de.nied sub nom Tribe v. S1aie of Oregon,_ US_, 116 SCt 378~ 133 L Ed 2d 302 
(Octobe: 30, 1995). The~ affinned Oregon's ai.zthority, under the McCarran 
Amendme:1t, to adjudica~ federal and tribal water rights claim:i, and cleared the path for the 
adjudication t:) begin. 11 

The adjudication will ~lve three general categories of claims in the Ba.sin: the 
claims of private users holding individual water rights; the claims of Kla.maUl Project 
irrig ation districr.s holding rights developed· under t.lie authority of the federal Reclamation 
A.ct and Oregon law; and the claim.s of federal agencies and tribes, holding fedenl reserved 
water rights. The Department has already received claims from private users in the Basin. 
The cLaimi.1g period for this category of claims closed February l, 1991. The Depanme.it 
may now ope.1 the claiming period for Klamath Project and (cdenl re.served claims. All 

11 The Ninth Circuit case did not resolve the claims of the 
Kla12th Allottee.s Associa~ian, which asse rted that indivi dual 
tribal allottees were not required to pay tiling fees. We 
believe the adjudication could cont inue even while those claims 
2~e beinq resolved, sinc e the allottees' challenge to the state's 
und~rly~ ng ju=isdiction was conclusiv e ly r esol v ed by the court' s 
cp i11io n. 
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claims must be filed before the "open inspection period• (pursuant to ORS 539.090) since all 
claims must be available for inspection by all other parties to the proceeding at one ti.me. 
After the open inspection period, the opportunity for conte.sts, and the preparation of the 
Director• s deterntination, the matter will be referred to the Klamath County Circuit Court for 
entry of the final decree. 

Regardless of the legal~ of the claims, the stlte will adjudicate all claims under 
Oregon's adjudi~tion law {ORS chapter 539). The adjudication will establish the relative 
priority date.s as well as the narurc and :icope (e.g., allowed rate, duty, use, plaec of use and 
point of diversion) of all claims. One:: adjudicate.d, the state will then regulate water use as 
between the rights. Pacific Live Stock D>mpa;ry Y. Lewis, 241 US 440, 36 SCt 637, 60 LEd 
2d 1084 (1916). The state has authority undet the McCarran Amendment (43 .USC § 666) 
and US v. Oregon to adjudicate these claims regardless of their legal basis (i.e. 1 st.ate or 
federal law) and to issue water right certificares as evidence of those rights. 

r. CLASSES OF CLAIMS 

A. Private Wat.er R~hts 

,_The unadjudicated rights of priv~ appropriators are derived from state law, 
primar.i.ly the common law of prior appropriation based oc: the use of wate: initiated ·prior to 
February 24, 1909.11 (fechnically, Klamath Project W21e: rights rnight be viewed as private 
water rights, held by nonwfedcrn emitie.s, bl!:- thc:s! claim~ are discussed separatcly, bdow .) 
In addition, priv-cate individuals-occupying proper.y that was fo:me:iy Klamath Indian 
Rese."'Yation or fede..-al forest land roay be entitled tc clcim •wa11011· rights for those lands. 
Tney hzve acquired a. quasi-fecie."'al reserved iigh--:-with the acquisition of the land to which 
the federal reserved right was appu~iant See Colville OJnjederaied Triba v. Wa.llon 647 
F2d 42, .5~51 (9th Cir 1981). 

-·---------
v Post-1909 wate~ rights are acquired afte~ an application 

for a vate~ right h a s b~en ev~lu~ted under public interes~ 
standards., a pe:::-mi t granted, the use. developed ("perfected") , an-::! 
a certificate issued. Persons holding these rights have th~ 
ri g ht to be p~r~ies to ~he acjudication, and a re allcwQd to 
contest the claims of ot.~e~s whose r ights are being adjudicated. 
Eowever, these post-1909 water right holders need not partici2ate 
in ~he adjudica~ion ~ore-establish or protect ~heir rights. 
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;a.. Klamath Project Water Ri~hts 

Water rights associated with the irrigation of the Klamath Project are based upon the 
federal Reclamation Act of 1902 (32 Stat 388) and a 1905 Oregon statute (1905 Or Laws ch 
228) int.ended to assist the federal government in developing irrigation projects. The 1905 
Oregon statute authoriud the fcde..""al govemme:1t tD tie up un2.ppccpriated water of a river 
system for future irrigation projcct.S by filing a Notice wich the state identifying its intention 
to develop a particular project. The United States' Notice with respect to the Klamath 
Project specified that: 

The United States intends to use the above desc..-ibed wate.~ [of the 
Kl.a.m.ath River Bas.in1 in tbe operation of works for the utilization of water in 
the State of Oregon under the provisions of the act of Congress approved. June 
17, 1902 (32 Stat. 388) known as the Rec!amation Act. (Notice signed by 
T .H. Humpherys, Engineer of the U.S. Reclamation Service, dated May 17, 
1905.) . 

Toe water was "deemed appropriated" undet Oregon law when the United States 
made its filing. In Re Warers of the Urruuilla Ri'ver 88 Or 376, 385 (1918). The Reclamation 
Act, aµthorized the Secretary of the Interior to Mloca:.e and construe: ... irrigation works 
for the storage,. divers.ion, and development of waters•. 32 Sta:. 388 § 2. The rightS 
developed under the Reclamation Act and the 1905 Nodce must, therefore, be used for the 
purpose specified in the Act and the Notice, that is, only for irrigation. A memo prepaied 
by David Nawi, regional solicitor for the De7<mment of Inte.ior dated July 25, 1995 (Nawi 
memo), rec.ogniu.s th.at whatever claims the Bureal.l wJl assen in the adjudication will be 
based on th.is authority. 

Apparently, a dispute has eme.rged about who will actually own these rights. The 
Bureau may claim owner..hip of the wat.cr right under the Reclznation Act. and its 1905 
Notice. However, the United States Supreme Court has consistently held that water rights 
develo~ under a feder2l Reclamation Act project, (such a;:s the KlamatJ1 Project) do not 
belong to the Bureau. • Appropriation was made not for the use of t.he government, but, 
under the Reclamation Act, for the use of the lane owne:-s; and by the t~rms of the la\l., and 
of the contract . . . the wa1.t.: rights bearne the propeny of th~ ;.w1d own~rs, wholly distinct 
from the property right of the government in the irrigation works.· Nevada v. Uni.red Scarer, 
463 US 110, 125, 103 SCt 2906, 2916, 77 LE.d 2d .509 (1983) (quoting Nebraska v. 
Piyoming, 325 US 589, 65 SCt t332, 89 LEd 2d 1815 (1945)). See also Ickes v. Fox, 300 
US 82, 57 SCt 412, 81 LEd 2d 41.2 (1937). The Bureau might hold the storage rights 
associa.t.e.d wir:.11 the Klamath Projcct, since the Bureau may own the land covered by 
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. . 

the reservoirs. However, a final. detennination of the ownership question will require further 
factual determination. 

More lixely ,· these water rights are he1d by the irrigation districts or perhaps by 
individual district members. Whet.her the right is owned by the district or its members is 
based upon the concracrual a.m.ngement berween the distri~..s and its mer..ber.;. See In Re 
Wtuen of Wilww Crea ll9 Or 155 (1925). 

C, Federnl Reserved Water Rights 

The class of claims which gave rise to the US v. Ort:gon law suit i.s that associated 
with fcdc..-al 2iencie.s under Wi,uers v. Uniud Star.es, 207 US 564, 28 SCt 207, 52 LEd 2d 
340 ( 1908). 'Pt-'illler.s-announced what has become known as the reserved rights doctrine. 
Under the reserved rights doctrine, whe.n land is set aside from the public domain, enough of 
the then existing unappropriated water is reserved to satisfy the prunary purpose(s) of the 
reservation. Uni!lli St.ates v. New Me.:::ico, 438 US 696, 98 SCt 3012, 57 LEd 2d 1052 
(1978); Cappaen v. Unired St01es, 426 US 128, 96 SCt 20621 4.8 LEd 2d 523 (1976). The 
doctrine c.rea.ces V.'ater rights impliedly, rather than expressly, and is an exception to 
Congress' explicit deference ta state w.ate: laws in other areas. United States v. New 
Mc:i.CQ, 438 US at 715. See also 5'm Carlos Apache Trlu l’. A.riz.tm~, 668 F2d 1093 (9th 
Cir 19°8':2) and C.Oiville F~raied Trihes v. Wahon, 647 F2d 42 (9th Ctr 1981). 

For the Klamath Tribes, the rese::ved right purposes have been ide.-itiiied in US v. 

Adair, 7'..3 F.2d 1394, 1409 (9th Cir. 1983): "[7Jhe right to hunt, fisJ, and gather * � � 
(and] convert[lng] the Indians tO an agriculrural way of life .. • • qualify pril!lary purposes 
of the 1864 trca:y. • The reserved rights of other federal reservations, (national forests and 
wildlife refJges and the Crater Lake National Park, for example) will similarly be ~tablishod 
for, anc at the level f\ea:ssary to ac.c.on-.plish their primary purpose(s). but "no more". 
Cc.ppaen at 141. 

The purpose of the forego£ng discussion is not to pre-judge any of the cl.a.ims. All 
claimants will be expected lO establish the legal and factual basis for their c!aims. This 
description is intended to merdy give a glimpse of the nature and complcxicy of the claims 
likely to be. a.ssene.d by the various clairna.n:s. Once the right,:; have been adjudicated, the 
state will regulate be."Ween users based on priority date> regardless of how the right was 
created. 
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. JI. WATER MANAG~Vl' PEN'QING COMPf,,,ETION OF TIIE ADJUDICATION 

While tile law is relatively clt!ar with respect to water management after the 
adjudiC3tion is completed, recent assertions by' the federal government have raised questions 
about how 'w-ater must be used while the adjudication is in progre.ss. Jfuwric.ally, the Bureau 
has managed the Klamar.h Project by diverting live flow from lhc. Klamath River and water 
stored in the Upper K1ama.tit Lake for imgation in the Projectt consistent with the Notice the 
United States filed in 1905. The Bureau has operated the stOrage projects consistent with 
i.r:igation use. Now the Bureau is asserting an obligation to change its management of the 
storage projects ID benefit downstream fishery and tribal interests, rather than irrigation uses. 

A. State Re~lation 0 

While the state has the authority under the McCarran Amendment to both adjudicate 
and then administer, i.e., regulate between, water rights, it is less clear how water must be 
managed pending completion of the adjudication. Oregon has taken the position that it 
regulates neither in favor of nor against unadjudicated water rights. Accord ReakowsJ..-f v. 
Depa~"lJ of Ecology, 858 P2d 232 (Wash. 1993); Sau.th Delta Waier A.gency v. U.S. 1 

Dept. of ln.t. 767 F 2d 531 (1985) (quantification of federal water rights must occur before 
autho1fry to admin.istc: those rightS conferred under McCarran Amendment). ll 

B . . Eedera] Regulation 

Because the state will not regulate unadjudicated rights, the federJ government 
conceivably could. The basis of the proposed Klamath Project Operations Plan (KPOP), 
discussed be.low, is that the federal government asserts il has the authority to regulate water 
use.s in the Basin, at least among the fede::-21 c.la.imancs, pending completion of the 
adjudication. I conclude that there is no such federal authority for three reasons, set forth 
be.Jaw. 

1. There is no federal r~gylatory authoritv or system. The Nawi memo does not 
identify any authority which authoro.es the Bureau, or any federal agency, to regulate water 
uses under lhe prior appropriation doctrine. While the we.~tem stares h:;,vr: developed 
el.a.borate syst.e~s to ensure l11c l~gal distribution of water among competing claimants, me.re 
.is no pualiel fecieral system. The purpose of the McCarran Amendment was to require 

31 Of course., we pre!'iume that all 1.1sers exercise t.heir rights 
within their legal limits, ev~n though the state w~ll not shut 
oft unadjudic~ted ~igh~s ( ,~o r shut off any o~her use~ to satisfy 
~he claim c: an unadjudicated right). 
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feder.u arid tribal participation in the sutes' water rights systems rather than to create a 
duplicative federal system. 

2, The rights have not b~n determineii Until the completion of the Klamath Basin 
Adjudication, none of the federal, Klamath Project or private claims have been quantified. 
In Soudi Ddta WaJer Agent:j, the United States asserted and successfully e.stablished the rule 
of law that no regulation of federal rights may occur until those rights have been adjudicated 
pursuant to the McCarran Amendment. Tne· rule is based on the legal t.-uism that regulation 
in favor of a water right necessarily requires a determination of what that right is. Aoy 
attempt to regulate unquantified rights creates both practical and legal problems. For 
exa.rnple, since the California Tribes' claims are unquantifierl, there is no way to calculate the 
amount of water to which the tribes would be entitled. The Nawi memo concedes that there 
is not yet even a standard by which the tribal re.served rights can be quantified." 

Distribution of water to the \l/1.ldlife refuge.s is also problematic. First, I understand 
that some land ac.quired for use as the wilclif e refuges was acquired from the states of 
Oregon and California. As a technical matter, only land •se~ aside from the public domain" 
may acquire a reserved right, not fonnerly state or privately owned land. Second, if the 
United States does not agree with the 1950 Oregon AG opinion cited in footno~ 6, at the 
time Uie refuges were created, all water in the basin was •dee:nec appropriated" by the 
Klamath Projec:, and no unappropriatec water could be reserved for the refuges or any other 
use. 

Third, the Nawi memo assi..mes that the refuges are entitled to return flows from 
project ware:, or perhaps that the refuges can use water divened for proj~t use 
interchangeably for refuge or irrigation uses. Under the Oregon law govc..-ning the irrigation 
rightS, the rcrum flows of water dive."ted for irrigation purposes, but still within the district's 
boundaries, are still under the control and subject to appropriation by the districts for the 
underlying (that is, irrigation) purposes. Jones v. Wannsprings Irrigarion Distriet,162 Or 
186, 91 P.2d 542 (1939); Geaver v. Judd, 238 Or 266, 393 P.2d 193 (1964). 

"' Even i! the adjudicati'on had bee.!'i completed, unde!.9 Adair, 
a t::-ibal re.se:::-ved instrea:n. flow claim is 0;1J.y for t:-.c a:..cu.nt or 
1,,1at.er to support t.he tribal :'.ish.ery as 11 cu:::re.ntly exercised," 
723 f2d at 1414, not as it. may have been at the time th_e 
reservation was created. Thus, I do not balieve that the tribal 
clai~ could be used as the basis to "restor e " a fishe~y to what 
i~ may have been in the early par~ o f the ce~~ury. The fishing 
=ights cf the California tr ibQS as currently exe~ci2ed 
necessarilv cantict recu ir e a chance i:-i the 'vJav the Klamath 
Project and o~he~ unadjudica~ed righ~s have historically been 
usec:. 
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\.Vh.ile rerurn flows may be subject to appropriation by others, for example the 
refuges, those claims will always be inferior to the claims of I.he original appropriator. An 
appropriator who has acquired a right to re!Um flows is at the mercy of the original 
appropriator, who may decide (or be ordered by the state) not to divert water at a rate that 
creates return flows. (The presence of return flows may be an indication th.at more w-ater is 
being divened than is necessary to satisfy lhe underlying beneficial use, :and_ may therefore 
constitute "waste.•) 

3. Not all rights ate sub,i~t to federal regylacion. To be fair and effective, any 
system of regulation between. rights in a prior appropriation system must necessarily include 
all holders of water rights. The prior appropriation system o( water law requires that in 
times of shortage, the senior-most user (the user with the oldest, or most senior, priority 
date) may place a ·ca11" on the water source. The.'1, the junior-most users, in reverse ord.c: 
of priority dare, must cease to use any water until all senior users are completely satisfied. 
To work, every user must be subject to the system. Toe Bureau identifie3 no way that it ca., 
shut off junior users who are nee under direct federal control, to satisfy the c.alls of senior 

. appropriators. Only the state has I.he authority and the regulatory system to establish re!aci.ve 
priority dates and enforce the priority system . 

.. 11'.tre are a number of rights junior to the K!m.ath Project rights, both in California 
and o·regon. For example, I understand that the Central Valley Project (CVP) in California. 
dive...'1S from the Trinity River (a tributary to th.e lower Klamath River) an amount of water 
equ:i.l to the flow of the upper Klamath Rive:-. Tne CVP was authori.z.::d under the provisions 
of tii.e E:nerge:1cy Relief Appropriation Act of 1935, ch. 48, § 4, 49 Stat. 115, and 
reauthorized pursuant to the Rive.~ and F...arbor.s Act of August 26, 1937, ch. 832, 50 Stat. 
844,_850. Consequently, the CYP prioricy date is significantly junior to Klamath Project 
water rights. Presumably, there are other non-federal users in California and Oregcin whose 
priority dates are junior to (and thus would be required to provide water to senior users 
before) the l<J.amath Project. California and Oregon will regulate usen of the Klamath River 
based on priority date, not on the location of the. st.ate line, once the rights are established by 
court decree. ORS 540.045(3). 

C. Bureau Re.allocation of Klamath Projed W:it?.r 

A related and troubling issue has arisen beause the Bureau is talcing the position that 
• it must exercise its starut.ory and cnnt.""2.crual authority to llie fullest ex.tent to protect Ll-i~ 
tribal fisheries and tribal water righ~." Nawi Memo at 10. Implementing this advice, a 
craft of the K!amath Project Operations Pl.an (K?OP) purp0r-s to authorize the Bureau (at 
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least pending completion of the adjudication) to reallocate water from irrigation uses to other, 
unquantified and unadjudicated uses for the prot.eetion of fish and satisfaction of California 
tribal claims. 

I do net dispute that the California tribes rri.ay have reserved water rights for fisheries 
and other purposes. However, the Nawi memo does not identify either how the amount of 
water the tribes are entitled to could be detenni.ned, or ~hy a tribal •ca.11~ on the river could 
only be satisfied from Klamath Project water rather than by standard application of the prior 
appropriation system by regulating the junior•most users first. 

Tne KPOP aims to protect the downstream anadromous fish which have bee.'1 
proposed for listing und~ the federal Endangered Species Act (ESA). Until a listing is 
made, action under the ESA seems pre.-nature. Also, while tne Nawi memo argues the 
Bureau is requi.rcd to exercise tts statutory authority to preserve endangered fi.sh, it does not 
identify the source of that authority. The ESA does not confer additional authority on the 
Bureau to proteet the fish; rather, it requires the Bureau (and every federal agency) to 
exercise che authority it a.l.rcady possesses in a ce::-14in way. I am unaware of any 
independent grant of statlltory authority ro the Bure.au which would allow the transfer of 
water from the Klamath Project to protect endange.~ fish. The Bur~u exercised itS 
starutofY authority when it filed for ail unappropriated wate.t necessary to develop the 
Kla.-nath Project pursuant to state srarute and the 1902 Reclamation Act. Ith.as identified no 
indepetlde.-it authority to reallocate ware: le2:ally obligated to that original purpose. 

The United States Supreme Court specifically rejected a United St.alc.s' contention th.at 
it had the authority to unilaterally reallocate statc-~w based water rights acquired under the 
Reclamation Act to endangered f1sh protection or tribal treary purposes. In Nevada v. Unued. 
Steues, 463 US 110, 103 S Ct 2906, 77 L Ed 2d 509 (1983) the United Sr.ares sought to 
reallocate water from i...-rigators with.in a fede:.J project for the benefit of endangered fish and 
a tribal fishery. The Court rejecu:d the United States' position: 

We conclude that the Government is completely mistaken if it believes that the 
water rights confinned to it by the Orr ditch decree in 1944 for use ln 
irrigating lands within the Newlands Reclamation Pro_ie::t were like ~o m:tny 
bushels of wheat, to be bartered, sold, or shifte<l abouL a.5 the Government 
might see fil. 

Nevada v. Urtited Suues, 463 US at 1126, 103 SCt at 29 \ 6. 
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The KJamath Project water rights have not been adjudicated, but I sec nothing 4' the 
rationale of Nevada which would justify a view that the United States could reallocate water 
rights acquired under the Reclamation Act pending complelion of a. state adjudication. 
Rather, the court .rejected inherent United States' authority to ignore the limitations of the 
ware.r rights it held, stressing the disruption that would othe;v.,i.se result:.s1 

We are bound to 52.y that the Govcrnmc."lt’s position, if accepted, would do away with 
half a century of decided case law rel.a.ting to the Reclamation Act of 1902 and water 
rights in the public domain of the We.5t 

Id., 463 US at 1211 103 SCt at 2914. 

Thus, while I recognize the United States' obligations to both Indian Tribes and 
endangered species, I do not see how a general governmental obligation can be convened to 
specific Bureau authocity to reallocate water stored under a right acquired for ini.gati.on in 
the Klamath Project lo either of these other uses, absent specific fedtral authorization for the. 
new use and compliance with state law. • 

Several c.a.se.s analyzing Bureau effor..s to sa.tisfy endangered fishery protection and 
ciba.l trust responsibilities from Bureau projects illustrare thi.s analysi.s. In Canon-Tn.Lekee 
Wazer Conserwmcy Di.rlrict v. Clark, 741 F2d 257 (1983), the N"’inU1 Circuit held that the 
Bureau could ope:ate the Stampede Rese.--voir (located in California) for the purpose of 
maintaining endangered. fish in the Pyramid Lake (located in Nevada) and to satisfy its trust 
obligations to the Pyramid Lake tnoe. However, those uses were allowed because the 
reservoir had been specifically authoi.zed for th~ purpose of protecting fish and wildlife a.rid 
the Bureau wa~r was kga.lly StOf"",,c{ in the reservoir under a permit [ram the sute of · 
California for th.osc purpcses. No s~te water rights (from either state) had been acquired to 

use the water for irrigation, munidpal or industrial purposes, although the author.zing act 

The Bureau may be ab~e to reach the same result by 
"ttansfer:!:'ing" the .. ater right tram irrigation use to fishery 
purposes. The state allo~ed the use of water 5tored !o~ 
ir=iga~icn purposes in McKay reservoir (under the authority of 
the Reclamation Act and the 1905 Oregon law) ta be transferred to 
fishery and tribal purposes upon compliance with state transfer 
la~. The Bureau in that case had s~para~e au~hori~y under the . 
federal UI:Latilla Basin Project Act to allow the use of the 
Uma~illa Project for non-irrigation uses. A transfer can occur 
only af~e= ~he ~igh~ is dcc=eed, howeve=. ORS 540.505(4). 
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,( 

would have a.l.lowe.d water rights for those purposes. The Court hc!d the Bureau could not be 
forced to provide water to uses (municipal and industrial) for which neither it nor the 
districts held a right. 

He:.-e, however, tbe Klamath Project has acquired vested rights under state law for all 
unappropriated water as of 1905 riecessary co satisfy the Klamath Projec: beneficial u~." 
\Vhile that right will be quantified in the adjudication, the Nawi memo recognizes that the 
Klamath Project's claim for both the storage of water in the KJarnath Lake and for diversion 
of live flow into the Iaamath Projc:ct system is pursuant to irrigation rights developed under 
the Reclamation Act and state law. 

O'Neill v. United States. 50 F.3d 677 (9th Cir 1995) funher illustrates this point. In 
0 'Neill the court noted that Congress amended the Central Valley Project Act by means of 
the Central Valley Project Improvement Act (CVPIA). Pub.L. No. 102-575, 106 Stal 4706 
e.t seq., to require the Bureau to satisfy fishety needs. The CVPIA cre.ated the specific 
statutory authority necessary to allow the Bureau to provide water for endangered. fish. By 
contrast, in the Klamath Project situation, the Nawi memo does not ide:1tify, nor am I aware 
of, any corresponding federal law to authorize these new uses of ware=-stored in the KJa.math. 
Lake. to which the Klamath Project irrigation districts are entitled. 

The KPOP must be based on legal authority (even if unadjud.icared at presenc) which 
the Bureau presently has. I am unaware, and the Nawi memo does not identify, wha.t 
authority that might be. 

Technically, the United States acquired absolutely all 
unappropriated water of the Basin by its !iling in 1905, so long 
as i~ was develope~ tor irrigation purposes pursuant to the 
Reclamation Act and the 1905 Oregon statute. Tha~ reservation 
has not ~ver been technically relinquished, but I assume that th~ 
Uni~~d States do€~ not intend t~ disagree with the 1950 O~~gon 
Attorney General Ooinion, 25 Op At~y Gen 62, t..~a~ determined t:haL 
water which was not developed by at least 1950 vas available for 
app~cpriation by others. Should the United States take the 
position ,that it still had all water unappropriated as of 1905 
~ied up under its 1905 filing for purposes or continuing the 
dcvelop~en~ of irrigation in the Klamath project, there would be 
no ~ater available to reserve for purposes of the ~ildlife 
r e=uges, deve l oped a!ter 1905, ncr fo~ any other post-1905 
federa: reserved or ether wa~er right. 
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CONCLUS!Or-{ 

Water rightS for the I.Ga.math Project were acquired for inigadon purposes. No stJ.cr. 
or fede:al authority has reallocated this irrigation right to other uses. Toe 5?CCL:lc nature and 
scope of Klamath Project, fe.dt.ral rcs~cd and private wata r:ghts will be dete:mincd i..n th~ 
Kl.a.math Ba.ili1 Adjudic.a.tion. 

Additional Questions to Be Answered ic s~paratc Advjcc 

In meeting with officials from the St.m of California, we have also identified .1. 

number of other issues relating to overlapping or ambiguous jurisdiction between the two 
.stat.es. Those qucstion.s will be the subjec: of separate advice. 

,. 

SEAS:xas/~0218 .let 

Sincere!y, 

Stephen E.A. Sanders 
Assistant Attorney General 
Narural Resources Section 
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IN lU!PI.YREfER 10: 

United Stat~s Department of the Interior 
OFFICE OF nm SOLICITOR. 

Pacific Southwest Region 
2800 Cottage Way 

RaomW-2215 
Sacramento, Callfomia 9S82S-J 890 

Jll 9 \Ill 
Memorandum. 

Prom: 

SUbject: 

Regional. Director, Region 1, .u. S. Fish and Wildlife 
service, Portland, OR 

Regional Director, u.s. BUr~u of Reclamation,• 
Kid-Pacific Region, Sacramento, CA 

Area Director, Portland Area Office, Bureau of Zndian 
Affairs, Portland, OR . 

Area Director, Sacramento Area Office, Bureau of Indian 
Affairs, Sacramento, CA 

Regional Solicitor O -�-’ t 1111~ 
_Pacific Sou~t Region _ ~a\~ -
Regional Sol.icitor --~-· 
Pacific Nort:.hwest R 

Oregon Assistant At orney General's March 18, 1996, 
Letter Regarding Klamath Basin Water Rights Adjudication 
and Management of the Klamath Project 

As requested, we have reviewed the March 18, 1996, letter from 
Stephen Sanders, Assistant Attorney General, Natural· Resources 
section, to Bartha Pagel, Director, Oregon water Resources 
Department (OWRD) (March 18 letter) • The Karch 18 letter responds 
to a request of the Director of the OWRD for "a description of the 
_types of claims likely to be asserted 1>y the federal. government in 
the Klamath Basin adjwlication, and an analysis of water management 
authority in t,JJ.e basin pending the completion of the adjudication." 
We are responding jointly because the March 18 letter·addresses 
~ssues of concern to agencies within the responsibility of both the 
Pacific ·Southwest and the Pacific Borthwest llegions of . the 
solicitor's orrice. 

. . 

The issues raised in the. March 18 letter arise in the context of 
actions by the Secretary of. the· J:nterior (Secretary), acting 
through the Bureau of Reclamation (Reclamation) , to manage and 
operate the Kl.amath Project (Project) and particularly to develop 
a Project oper~tions plan. In so doing, Reclamation and other 
Federal agencies with responsibility related to water and wildlife 
~esources, including Zndian trust resources, in the Klamath Basin 
(Fish and Wildlife Service, Bureau of Indian Affairs, and Rational 
Marine Pisheriea·service) are engaged in a process of consultation 
with and consideration of the interests of diverse groups,· 
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including. agricultural water users, Indian tribes, and wildlife 
interests, regarding Project operations and the development of a 
plan intended · to · govern operations pending completion of the 
Klamath. Basin adjudication presently being conducted by the ~tate 
of oregon. 1 

The March 18 letter raises issues regarding the authority of the 
secretary to manage the Klamath Project pending completion of the 
adjudication, as well as issues regarding the United states' water 
rights, including tribal water rights.the United states holds in 
trust, in the Klamath Basin. The March 18 letter is in wide 
circulation and may he read as calling into question the legal 
basis of various federal actions to manage the Project, including 
the development of an operations plan. -Our conclusions regarding 
a· number of the issues differ from those contained in the March 18 
letter. For these reasons, we think it important to set out in 
general terms our views on the major issues for our client agencies 
and interested parties. 

This memorandum reaffirms long-standing positions of the United 
states regarding management of water projects ·for irrigation, 
wildlife protection, and Indian rights, and builds on the July 25, 
1995, memorandum from the Regional Solicitor, Pacific southwest 
Region, to the ·Regional ~irector, Bureau of Reclamation, Mid­
Pacific Region (July 25 memorandum).2 This memorandum does not 
attempt to provide a complete· legal. analysis of all the is.sues 
raised by the March 18 letter. Further legal analysis will be 
presented, as needed, in connection with the adjudication or 
otherwise. · 

1 Upon completion of the adjudication and. pursuant to section 
8 of the Reclama1:ion Act of 1902, the Project will be operated in 
accordance with the outcome of the adjudication, as well as with 
other applicable requirements, and the operations plan will he 
revised as appropriate. As discussed throughout this memorandum, 
many of the issues raised in the March 18 letter arise as a result 
of Reclamation's need to meet its obligations and responsibilities 
in operating the Project, the absence of a completed adjudication 
of the Klamath Basin, and the lack of- any other action hy the state 
of Oregon to administer junior water rights in relation to senior 
unadjudicated water rights in the Basin. 

• 
2 The March 18 letter. contains several references to the July 

25 memorandum, which describes the general rights to the waters of 
the IClamath and Lost River drainages affected by the operation of 
the Klamath - Prbject and the ·obligations of the Bureau of 
Reclamation to the holders of these rights. we adhere to the 
conclusions set forth in the July 25 memorandum. This memorandum 
addresses additional issues not raised in the July 25 memorandum. 

2 
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%. Kanagem.ent: of the Klamath Project. 

The March 18 letter states that the United States, through 
developm~t of an operations plan by Reclamation, is asserting that 
it has the authority to regulate water uses in the Klamath Basin 
where no such authority exists. March 18 letter, pages 5-7. The 
United states is not, however, seeking in the operations plan to 
preempt or supplant _the state's role in adjudicating and 
administering water uses; rather, it is carrying out the 
responsibilities federal law places on it in managing the ,1amath 
Project. 3 • • . 

An opt!rationJ plan is being developed . through an open process, 
including consultation with a(fected government and other interests 
and an opportunity for public comment, to arrive at an informed 
decision regarding Reclamation's operation of the Project pending 
completion of the adjudication. Reclamation is using this process 
to review Project operations to assure that they are consistent 
with all of Reclamation's responsibilities ·and obligations 
concerning senior water rights, tribal trust resources, Project 
water users' contractual rights, the Endangered Species Act (BSA) 
and other requirements mandated by law and within the authority of 
the Secretary.' · · 

The March 18 letter states that it is unclear how water must be 
managed pending completion of the adjudication and declares that 
the state will not regulate or administer unadjudicated water 
rights or water uses. March 18 letter, page 5. The March 18. 
letter also asserts that the federal government lacks authority to 
manage any water uses in the basin, even those involving water 

3 The March 18 letter refers to the project operations plan as 
the Klamath Project Operations Plan or 0 KPOP." KPOP is no longer 
the label applied to the operations plan now being developed wlµ.ch 
will address project management pending completion.of the Klamath 
Basin adjudication. being conducted by the State of oregon. our 
analysis of the underlying authorities is applicable to whatever 
operations plan is ultimately adopted •. 

4 The March 18 letter bases i~s analysis and conclusions on 
the proposition that the 1905 water rights filing by the United 
States for development of the Klamath Project is limited to 
irrigation uses. ("The rights developed under the Reclamation Act 
and the 1905. Notice must, therefore, be used for the purpose 
specified 1n• the Act and the Notice, that is, only for irrigation. 0 

March 18 letter, page 3. ) This memorandum focuses on the issue of 
authority raised in the March 18 letter. The nature of the Project 
water rights will be addressed at the appropriate time in the 
pending adjµdication. 

3 
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. rights and uses subject to federal law. For the reasons set out 
below, we have a d_ifferent view. 

-The secretary, through Reclamation, must manage and operate 
reclamation'projects developed pursuant to the Reclamation Act of 
1902 (43 u.s.c. S 372 et seq,, Act of June 17, 1902, 32 Stat. 388) 
and its amendments and supplements. Specifically, section 10 of 
the Reclamation ·Act, 43 u.s.c. S 373, expressly directs the 
secretary "to perform any and all acts and to make such rules and 
regulations as may be necessary and proper" to carry out the 
reclamation laws. see united states Y, Alpine Land and Reseryoir 
9u., 887 F.2d 207, 212 (9th cir. 1989). Districts and water users 
within the project must comply with such actions taken pursuant to 
section 10 and pursuant.to contracts between Reclamation and the 
districts and water users. l!L.; · Pyramid Lake Paiute Tribe Y, 
Hodel, 878 :r.2d 1215 (9th cir. 1989); 'l'ruckee-carson :Irrigation 
District y. secretary of Department of ;Interior, 742 F.2d 527 (9th 
Cir. 1984), cert. denied, 472 U.S. 1007 (1985). The operations 
plan process and resulting plan are clearly authQrized by section 
10 of· the Reclamation ~ct of 1902. July 25 memorandum for 
further discussion. 5 -

The federal courts have not hesitated to order the secretary to 
fulfill his tribal trust obligations and to comply with the BSA in 
operating reclamation projects. See Pyramid Ia)se Paiute Tribe y, 
Morton, 353 F.SUpp. 252, 255-56 (D.D.c. 1973). The secretary, 
through Reclamation, must operate reclamation projects consistent 
with vested, fairly implied senior Indian water rights. Kittitas 
Reclamation District v. ·Sunnyside valley :rrrigation District,, 763 
F.2d 1032, 1033 (9th Cir.), cert, denied, 474 U.S. 1032 (1985) 
(district court did not abuse its discretion in · ordering 
Reclamation to make water available to protect unquantified, 
unadjudicated treaty-reserved fisheries related water rights); 
Pyramid Lake Paiute Tribe y. Morton, supra (Secretary of the 
. Interior •was obliged· to formulate. •a ·c:1osely dev~loped regulation 
that would preserve ·water for ~e Tribe • -•• C•dJ"-.:t~ ,assert his 
statutory and. contractual ·authority to the fullest··extent· possible 
to accomplish the ·result.a-· llL. at 256).. ~- Joint •Board of 
Control of the F1athead, "Mission, and Jocko ;rrriaation Districts v. 
United states, 832 F.2d 1127 (9th cir. 1987), cert, denied. 486 

5 see also Xsrael y. Morton, 549 F.2d 128, 132-33 (9th cir. 
1977) (water obtained from a federal reclamation project is not 
there for the taking by the landowner, but· for the giving by the 
United states, and terms upon which water can he put to use, and 
manner in wl:1ich rights to use can he acquired, are only for the 
United states to fix, and if such rights are subject to becoming 
vested beyond the power of the United states to take without 
compensation, such vesting can only occur 9n terms fixed by the 
United States) • · 

4 
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u.s. 1007 (1988) (prior to allocating water from a federal 
irrigation project among project water users, the Department had to 
adequately protect ·the tribe ·1 s senior instream flow water rights). 
see also Parrayano v. Babbitt, ·861 F.Supp. 914 (N.D. Cal. 1994), 
aff'd. 70 F.3d 539 (9th Cir. 1995), cert. denied, 116 s. ct. 2546 
(1996) (Secretary · of Commerce properly considered the tribe's 
federally reserved fishing rights in issuing emergency regulations 
reducing h~est limits of Klamath River salmon); 

Moreover, a specific statutory directive is not needed for 
Reclamation to manage irrigation deliveries to protect senior 
tribal water rights. Although the Klamath Tribes' water rights 
have not yet been quantified in an adjudication, the existence of 
the Klamath Tribes' rights to the water needed to protect their 
treaty-reserved hunting and fishing rights (with a priority date of 
time immemorial) and for agricultural uses has been confirmed by ' 
the Ninth Circuit court of Appeals. United states v. Adair, 723 
F.2d 1394 (9th Cir. 1983), cert. denied, 467 U.S. 1252 (1984). The 
Yurok and Hoopa Valley Tribes in California hold unadjudicated 
water rights which vested at the latest in 1891 and perhaps as 
early as 1855. See, .~, united states v. Adair, supra; Arizona 
v. California, 373 u~s. 546, 600 (1963); United states v. Winans, 
198 U.S. 371 (1905). gf,. Solicitor's Opinion, M-36979, Fishing 
Rights of the Yurok and Hoopa Valley Tribes (Oct. 4, 1993). 6 

While the March 18 letter asserts that "[o]nly the state has the 
authority and the regulatory system to establish relative priority 
dates and enforce the priority system," March 18 letter, page 7, 
both federal and state courts have jurisdiction in appropriate 
cases to establish and enforce the priority system. See,~, 
Cappaert v. United States, 426 U.S. 126 (1976) and Winters v. 
United states, 207 U.S. 564 (1908). In addition, nothing in the 
McCarran Amendment, 43 u.s.c. § 666, prohibits the United States 
from managing and operating its reclamation projects. The priority 
water rights system is one of the bases upon which reclamation 
projects are operated. While.a.Reclamation oes ,ic::>t.....ad3udicatecaWa-ter 
~ight, t.h~ absence o~ a completed ad3udisation nd Reelamat--ion's 
lega=cl obligatio 'to manage the proj.ee-t - .,j~.,.-scordanc;: wi ..... ~-;a;,aw 
requi~ that Reclamation se its best :fforts o operate :the 
project onsistent with existing wat.er rigb~t =s~·--

6 Although tacitly . recognizing ··the fisheries reserved water 
rights of the Klamath Tribes and the Yurok and Hoopa Valley Tribes, 
the March 18 letter questions without answering the extent of the 
Klamath tribal right, and implies that the Yurok and Hoopa Valley 
Tribes' rights are "paper" rights with no enforceability. March 18 
letter, pages 6-7, fn. 4. As discussed above, and in the July 25 
memorandum, pages 4-5, in our view the tribes' rights are senior 
and enforceable against junior uses, and adjustments may be 
required in how the Klamath Project is operated · to be consistent 
with the tribes' rights. 

5 

0039~ 

STIPDX-007352

Exhibit 6, Page 5 of 11



The March 18 letter further asserts that regulation in favor of 
senior tribal, federal, and project water rights may not occur 
until those rights· have been adjud~cated and cites South Delta 
Water Agency y. U.S. Department of the ;rnterior, 767 F;2d 531 (9th 
cir. 1985), as supporting the proposition. March 18 letter, pages 
5-6. However, that case does not address the issue. The Ninth 
circuit merely held that, contrary to the state of California's 
argument, suit cannot be brought pursuant to the Mccarran Amendment 
against the United States for the administration.of water rights 
without a prior general stream adjudication having determined those 
rights. · 

The state of Oregon bas declined to administer junior rights to 
protect senior tribal, project, and other federal rights on the 
grounds that such rights are unknown until the adjudication -is 
complete. However, in the absence of a completed adjudication or 
other determination of the senior water rights, the project must be 
operated based on the best available information. For example, the 
Project irrigation water rights can be reasonably estimated. 
Similarly, al1:hough the tribal instream flow and lake rights are 
complex, they also may be reasonably estimated; and even though 
unadjudicated, they are vested, senior rights, and Reclamation must 
operate the project consistent with those rights. Joint Board of 
control of the Flat.head, Mission, and Jocko :rrriqation Districts y, 
United states, supra, at 1131-32. ("The priority date of t~e 
immemorial obviously predates·all competing rights" and to ignore 
:this would yiolate "the fundamental principles of the appropriative 
system of water rights.") 

The March 18 letter also states that users junior to the Klamath 
Project should provide water to senior rights holders before the 
P.roject does so. March 18 letter, page 7. We agree that to do so 
best comports with the priority . system of water rights 
administration. But the March 18 letter does not address the 
situation, as in this case, where the state is not protecting 
· senior water· rights. Moreover, the March 18 letter offers no 
avenue or·mechanism for effe~ting calls on junior users. It adopts 
a hands-off position even though the State is in a better position 
to deal with junior nonfederal water users. 7 In such a situation, 
the Secretary must exercise what authority· he has in managing the 
Project to protect senior water rights· and meet requirements of 
federal law. 

7 '.rhe March 18 letter sets forth at page 5 pregon's position 
that it •neither regulates in favor of nor against unadjudicated 
water rights.'.' The letter faiis, however, to discuss whether the 
State has authority to regulate junior water rights in relation to 
senior unadjudicated rights prior to completion of the 
adjudication, and if. so, whether the state should exercise that 
authQrity in the Klamath Basin. This has contributed to the-demand 
for Reclamation to prepare an operations plan. 

6 
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we disagree with the assertions in the March 18 letter regarding 
the water rights ~or the national wildlife refuges. 8 March 18 
letter, pages 5-6. Among others, bases for the refuge water rights 
include-state-based rights perfected by applying project water or 
return flows to beneficial use, and 'federal reserved rights to the 
water unappropriated at :the time of the refuges' creation and 
needed to carry out the refuges' purposes. See Arizona y, 
california, supra, at 598. 

In sum, the opez:ations plan is not an attempt to regulate water 
· uses in the Klamath Basin. Rather, it reflects Reclamation's 
effort to exercise its authority to manage the project consistent 
with all of its obligations, including senior Indian water rights, 
contractual obligations and ESA reguirements. See Pyramid Lake 
Paiute Tribes v, Morton, supra; united s1:ates y. Alpine Land and 
Reseryoir co., supra.' 

:tI. fte Project Operations Plan is ~ot a 11aeallo~tion 11 of Klamath 
Projeat Wat~ . 

The March 18 letter states that obligations to Indian tribes and 
listed species do not provide authority t9 •reallocate" water 

• • 8 Although the distinction may not ·be at issue here, we also 
disagree with the view expressed at page 6 of the March 18 letter 
that ncas] a technical matter, only 'land set aside from the public 
domain' may acquire a reserved rightn and not land acquired by the 
United States. See Memorandum, Department of Justice, Office of 
Legal Counsel, June 16, 1982, at pages 77-78. In that opinion, the 
issue of reserved rights for acquired lands was directly addressed: 

Much of the language used by the court to describe the scope 
of the reservation doctrine,· in fact, is broad enough to cover 
all lands set aside for a particular federal purpose, 
regardless of the prior ownership of the land •••• [Z]n 
[United .states y. New Mexico], the court did not suggest that 
the reserved rights· doctrine applies only to lands that may be 
formally reserved from the public domain; it recognized rather 
that the doctrine applies to any land that has been set aside 
as a national forest (which g9uld be·reserved or acquired 
lands). See 438 U.S. at 698-99. 

at 78. 

9 For .the Newlands Project, discussed in United States v, 
Alpine Land and Reseryoir co., supra, the initial project operation 
·criteria and procedures (OCAP) were issued prior to a final 
adjudication of water rights in the Newlands Project, while the 
final OCAP were adopted after. the final decree was affirmed. The 
Alpine decision upheld the final OCAP. 
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absent specific federal authority for the new use and compliance 
with state law. March 18 letter, page 9; see also pages 3, 5, 8, 
10, 11. · once · again, we believe the March 18 letter 
mischaracterizes the nature of the issue. The lack of a completed 
water rights adjudication does not legitimize uses of water that 
would not otherwise be authorized. Reclamation's actions are 
intended to result in management and operation of the Klamath 
P1"oject in a manner which is consistent with and carr --ies out all 
its legal bligation and responsibilities; Operation of 'bhe 
project to reflect Reclamation's obligations i:cs not a reallocation 
OE water. 

The March 18 letter cites several cases to support ·the proposition 
that Project water stored under a water right "acquired for 
irrigationn cannot be used to meet the United states' obligations 
to Indian tribes and under the ESA. March 18 letter, pages 9-10. 
In our view, the cases cited either do not apply to the situation 
at hand or do not support the proposition that the United States 
may ignore Indian water rights or its obligation~ under the ESA. 

In Nevada v, United states, 463 U.S. 110 (1983), the Supreme Court 
simply held that the United States could not ignore the limits of 
decreed federal reserved or other water rights where all the water 
rights, including the Indian rights, had already been fully 
adjudicated. Nevada does not address the issue of whether project 
operations must be consis~ent with existing senior water rights or 
the ESA where none of the water rights have been fully adjudicated. 

(111"" In Carson-Truckee water Conservancy District v. Clark, 741 F.2d 257 
\ (9th Cir. 1984), cert. denied, 470 U.S. 1083 (1985), the court 

found that the Secretary's decision to operate stampede Dam solely 
fo~ the purpose of -conserving an endangered species of fish was not 
arbitrary. Although the court explicitly found that it need not 
address tribal water rights to reach its decision, the court stated 
that any · asserted obligation of the Secretary to enter into 
contracts for the sale of project water for municipal and 
industrial purposes pursuant . to the project's authorizing 
legislation should be considered only when his superseding 
obligations to the Tribe and under the ESA have been fulfilled. 
(This case concerned the same Reclamation project that was the 
subject of Nevada v. 'United States. However, the water rights 
connected with Stampede Dam are not__~djudicated.) 

t 

Likewise , in O'Neill v. United states, 50 F.3d 677 (9th Cir . ), 
cert. denied, U.S. 116 s. ct. 672 (1995), the court held that the 
United States was not liable for not furnishing the full 
contractual amount of water to water users when that amount could 
not be delivered consistent with the requirements of the ESA and 
the Central Valley Project Improvement Act, PUb. L. No. 102-575 •. 
The court found that the provisions in the contract whic h precluded 
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federal liability for water shortage were broad enough to include 
the "mandates of valid legislation. nio 

Reclamation is mandated by the ESA to avoid jeopardizing_ ~e 
continued existence of listed species and to . conserve listed 
species. 11 In . addition, individual water users and water 
districts, as well as Reclamation, are subject to the prohibition 
in section -9 of· the ESA on .-taking listed species. See, e.g., 
united states y. Glenn--.co1usa rrriqation District, 788 F.supp. i12& 
(B.D. Cal. 1992-). . 

As a final matter, the March 18 letter se~ to assume that once 
the Klamath Basin adjudication is completed and the state begins 
administering the water rights, the Secretary will no longer need 
to manage the Project. See, L.!L., March 18 letter, pages 2, 4-5. 
The cases make clear, however, that the Secretary's authority and 
responsibilities under federal law to manage the Project will 
continue, concurrent with the requirement to operate the Project 
consistent with adjudicated water rights. see Pyramid Lake Paiute 
Tribes Y, Morton.. supra and United states Y, Alpine Land and 
Reseryoir co,, supra. Qases-which involved previously adjudicated 
project water rights. 

Ill. fte Klamath Basin A4ju41cation 

The March 18 letter addresses the three general categories of 
cl•ims the author believes will be resolved in the Klamath Basin 

· adjudication. We do not propose to address these issues now. The 
· United States will make appropriate arguments and set forth in full 
the.federal position regarding these issues in the course of the 
adjudication. We do, however, make the observations set out below 
with respect to certain points raised in the March 18 letter 
concerning the a~judication.a_ 

10 Similar shortage provisions are found in ·Klamath Project 
contracts. 

11 Reclamation is also obligat~d to confer with the Fish and 
Wildlife Service or the National Marine Fisheries Service on any 
action which is likely to jeopardize the continued existence of any 
species proposed to be listed, .Jmd is authorized to take 
conser.vation measures to-minimize impacts on the proposed species. 
ESA, section 7(a) (j), 16 u.s.c. S 1536(a)(4), and section S(a), 16 
u.s.c. S 1534(a). · 

12 The _March 18 letter was·written by an Assistant Attorney 
General of the state of Oregon who we understand will advise the 
decision maker in the administrative phase of the adjudication.· 
Several aspects of his letter·raise a cone~ that he appears to 
have taken positions on issues to be determined in the adjudication 
before the parties have had opportunity to brief and litigate them. 
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The March 18 letter states that Klamath Project water rights 
n1ikely ••• are held by the irrigation districts or perhaps by 
individual district members"-rather than by the United States. 
March 18 letter, page 4. It is well established, however, that the 
united. states through the Bureau of Reclamation holds the legal 
title to the water rights for the project. Nevada v. Dnit:ed 
states, supra: tde y. united states, 263 u.s. 497 (1924); united 
states y, Bmnboldt Loyeloek Jrr, Light & Power co., 97 P.2d 38 (9th· 
cir. 1938), cert. denied, 305 u.s. 636 (1938);· united states Y, 
Tilley, 124 F.2d 850 (8th cir. 1942); see also Solicitor's Opinion, 
M-36966, 97 I.D. 21, Filings of Claims for Water Rights in General 
stream Adjudications (July 6, 1989); Solicitor's Opinion, 11-3.6967, 
97 I.D. 32, Authority to Provide water to Stillwater Wildlife 
Management Area (July 10, 1989). In -1905, the United States, 
through the Secretary of the Interior, pursuant to the Reclamation 
Act of 1902 and Oregon law, initiated the appropriation of the 
amount of water necessary to develop th~ Klamath Project. 

'the united States supreme court has long held that; individual water 
users who have entered into contracts with the United states to 
receive project water~ hold a beneficial interest in that portion 
of the project water right actually put to beneficial use. Nevada 
v. United states, supra: Nebraska y. Wyoming, 325 u.s. 589 (1945); 
Ickes y. Pox, 300 u.s. 82 (1937). unlike the United States and 
individual water users, in the typical.~ase irrigation distriC,:S 
hold neither a legal nor beneficial interest in the water right •. 
They have no property interest in the water, nor have they in their 
own right diverted the water to storage. Trµckee-carson :rrriqation · 
District y. Secretary of the Interior, supra. Moreover, the 
districts have not put the water to beneficial use and thus do not 
hold an·interest in the water right. 

In · light of the foregoing, Reclamation is the proper entity to file. 
claims on and hold the water rights for the namath Project, 97 
I.D. 21, recognizing the beneficial interest of individual water 
users entitled to use project water for beneficial uses, proyided 
that the use comports with the terms of applicable Reclamation 
contracts and state and federal law. 

Although the March 18 letter does not discuss the subject, there 
ai::e federally owned iands · within the project boundaries that 
r~ceive project water. The united_~tat~ is the proper party to 
file for those water rights in this.situation, where the United 
States holds both the legal and beneficial interests in the lands 
and the water. 

Finally, tlie United States has control of the project return flows· 
within the boundaries of the project, has the right to use the 
return flows, and has the right to continue such use. Xde y. 
united states, supra. contrary to asseri;ions in the March. 18 
letter, the United states supreme court did not hold in Ide that 
use of recaptured water had to be the original use; . the court 
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merely held that the recaptured water had to be beneficially used. 
1.l’hus, we do not believe that~ or subsequent cases preclude the 
United states from using return flows for uses other than 
irrigation and domestic purposes. 

Similarly, Jones y. warmsprings :rrriqation District. 91 P.2d· 542 
(Or. 1939), is not applicable to circumstances where water remains 
within the project boundaries and control of the appropriator; that 
case concerned return flow deemed to be abandoned because there had 
been no indication of an attempt to recapture. Finally, the Oregon 
supreme court in Cleaver y. Judd, 393 P.2d 193 (Or. 1964), 
recognized that under Oregon law an appropriator is justified in 
recapturing waste, seepage, and occasional surface water runoff. 

:n’. COBCLUSJ:OB 

Pending completion of the adjudication, Reclamation is authorized 
and obligated to manage and operate the Klamath Project consistent 
with a11· of Reclamation's responsibilities and obligations 
concerning senior water rights, tribal trust resources, Project 
water users' contractual'rights, the Endangered Specie& Act and 
other requirements mandated by law and within the authority of the 
Secretary. These obligations may be clarified or otherwise affected 
by the pending ·adjudication; however, Reclamation will continue to 
have authority to manage and operate the Project consistent with 
its obligations after completion of the adjudication. · 
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Klamath Project 
1997 Annual Operations Plan 

Introduction This is the 1997 Annual Operations Plan (1997 Plan) for the Bureau of 
Reclamation ’s Klamath Project, which is located within the Upper Klamath River Basin, 
Oregon and California. The 1997 Plan describes operations under three potential 
hydrologic conditions: at current forecast, wetter than forecast , drier than forecast. 

Each year, Reclamation issues a Klamath Project annual operations plan. During the 
last two years, Reclamation has received additional information that has aided 
development of plans to guide Project operation prior to completion of the Oregon water 
rights adjudication. 

Guiding Authorities The Bureau of Reclamation operates the Klamath Project 
pursuant to the authority of the Reclamation Act of 1902, as amended and 
supplemented. In so doing , it must meet trust obligations to the Klamath Basin Tribes, 
assure that its operations are not likely to jeopardize the continued existence of species 
listed under the Endangered Species Act (ESA), fulfill its contractual obligations to 
water users within the Project, and act in a manner consistent with obligations under the 
Migratory Bird Treaty Act and other federal laws that govern the protection of wildlife 
areas in the Basin. 

Guiding Principles and Objectives Certain legal rights and obligations relating to the 
operations of the Klamath Project were described in a July 25, 1995, memorandum 
from the Regional Solicitor , Pacific Southwest region, and form the legal framework for 
the development and implementation of the 1997 Plan. In addition, the Pacific 
Northwest and Pacific Southwest Regional Solicitors prepared a memorandum 
(January 9, 1997) which further addressed legal principles applicable to Klamath 
Project Operations. The guiding principles and objectives include: 

Meeting the Requirements of the Endangered Species Act The Lost River and 
shortnose suckers, and bald eagles are listed under the ESA. The National Marine 
Fisheries Service is expected to make a listing decision on Coho salmon and has 
proposed steelhead in the Klamath River for listing. Reclamation will manage water 
supplies to improve habitat, and provide for the rearing and migration of fish. 
Additionally , to meet ESA conservation obligations, Reclamation is participating in 
significant habitat and basin restoration efforts, and conducting, funding, and 
participating in extensive research efforts to better understand the condition and 
needs of the species. 

Federal Trust Responsibility to Federally Recognized Tribes Within the Klamath 
River Basin The trust responsibility to the Klamath Basin Tribes is shared by all 
federal agencies with activities in the Klamath Basin. Fishery and other resources 
in the Klamath River, Upper Klamath Lake, and nearby lakes and streams are 
important tribal trust resources to the Klamath Basin Tribes. Reclamation’s 1997 
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Plan provides flow regimes and lake levels for tribal trust resources. 

Providing Deliveries of Project Water Reclamation has contractual obligations to 
Project water users to provide water primarily for domestic and irrigation uses. The 
contracts for the majority of the Project area define this obligation as the amount of 
water necessary to meet the reasonable beneficial use of water for irrigation. 
Approximately 220,000 acres of agricultural lands are served by the Klamath 
Project. Objectives for water management include the efficient delivery and use of 
water in the growing of agricultural products. 

Conserving Wetland and Wildlife Values Water is provided to meet the needs of 
several National Wildlife Refuges (NWR) within the Upper Klamath River Basin 
managed by the Fish and Wildlife Service and the states under various Acts, 
including the Migratory Bird Treaty Act, to provide suitable habitat for migratory 
birds and bald eagles. 

Water Operations Planning Process A long range planning process for Klamath 
Project operations has begun and will extend into the future. Reclamation has 
prepared this 1997 Plan to serve as a planning aid for interested parties. 

The State of Oregon is proceeding to adjudicate the water rights of the Klamath Basin. 
To facilitate coordination with the adjudication, Reclamation currently envisions a three›
staged approach to the long range planning process for the project: 

1 . This 1997 Plan and a 1998 Annual Operations Plan will describe yearly 
operations. 

2. An interim operations plan will be developed and implemented as quickly as 
possible to guide project operations through completion of the adjudication. The 
Interim Plan will be a multi-year plan, and upon completion will supersede the 
need for Annual Operations Plans. 

3. Following the adjudication, the interim plan will be revised as necessary and 
will be implemented as the long range plan. 

Input Reclamation will continue to seek information from and consult with various 
groups and individuals concerning the 1997 operations. These groups will include, 
among others: tribal governments, water users, PacifiCorp, other Interior and Federal 
agencies, local government agencies, state agencies, and the public. 

1997 Operations Reclamation has prepared a 1997 Klamath Project operations plan 
for Upper Klamath Lake levels, Klamath River flows at Iron Gate Dam, and project 
agricultural and refuge deliveries. Reclamation used the spreadsheet planning model 
(KPOPSIM) which depicts water distribution among various uses. The model has been 
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presented for preliminary review and comment, and will undergo further review and 
refinement. The model is based on the last 35 years of hydrologic record, and uses 
expected comparable preceding year types to predict outcomes. The Natural 
Resources Conservation Service April 1 streamflow forecast was used to determine the 
expected April through September inflow volume to Upper Klamath Lake. 

Expected operations were derived by developing lake level and streamflow conditions, 
as summarized on pages 4 and 5, and then determining supplies available for delivery 
to agriculture and the NWR. Agriculture and refuge requirements are based on 
estimates of beneficial use in comparison to years with similar early season 
precipitation. 

Operations Forecast Based on present hydrological forecasts, Project operations will 
be as shown in the "50% Exceedance" columns of Table 1. Under this operation, 
adequate water supplies for anticipated agricultural and NWR uses are expected to be 
available. 

Drier Than Forecast If drier than expected conditions result from uncontrolled 
snowpack runoff conditions and/or drier and warmer than normal weather conditions, 
Project operations would be as shown in the "70% Exceedance" columns of the table. 
Under this operation, Reclamation will provide the minimum levels specified in the table. 
At the 70% runoff volume, adequate agricultural and National Wildlife Refuge water 

supplies are expected. When Reclamation anticipates drier than forecast conditions, it 
will seek voluntary conservation measures and explore other conservation options, such 
as using water stored in the Lost River basin. 

Should conditions become drier than the 70% exceedance forecast, supply shortages 
could be expected to occur for Refuges and Klamath Project water contractors. 
Mitigative measures such as the use of acquired water, voluntary diversion reduction, 
and/or use of Lost River supplies within the Lost River drainage may be employed to 
reduce possible shortages. In this event, Reclamation will work cooperatively with other 
agencies and stakeholders to help minimize the impacts of shortages and develop and 
implement appropriate mitigative strategies. 

Wetter Than Forecast In the event that weather conditions are significantly wetter 
than normal, Project operations will be as shown in the conditions wetter than "50% 
Exceedance" column of the table . Under this operation, additional water for fish and 
wildlife, and adequate water supplies for agriculture and NWR uses are expected to be 
available. 

Table 1--Klamath Project - 1997 Operations 
I II 
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Klamath River Flows below Iron Upper Klamath Lake Minimum Elevations 
Gate Dam (Average CFS) 

Date Drier Operatio Wetter Date Drier Operatio Wetter Than 
Than ns Than Than ns Forecast 
Forecast Forecast Forecast Forecast Forecast (Condit ions 
(70% (50% (Conditions (70% (50% Wetter than 

Exceedanc Exceedanc Wetter than Exceedanc Exceedanc 50% 
e) e) Target 50% e) e) Exceedance) 
Minimum Flows Exceedance) 
Flows Target Flows 

April 16- 1300 1300 1300 
30 

May 1- 1700 1900 2000 
15 

May 16- 1500 1800 2000 May31 4142.6 4142.6 4142.6 
31 

June 1- 1300 1400 1500 
15 

June 16- 1100 1400 1500 
30 

July 1- 800 850 1000 July 15 4141.6 4141.6 4141.6 
15 

July 16- 800 850 1000 
31 

August 1000 1000 1000 

Septem 1000 1000 1000 Sept. 4139.0 4139.0 4139.5 
ber 30 Target Target for 

for 4140.0 
4139.5 

October 1300 1300 1300 

Novemb 1300 1300 1300 
er 

Decemb 1300 1300 1300 Dec. 31 4140 4140 4140 
er 
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Basis for Klamath Project 1997 Operations The following basis is provided for 
Klamath River flows and Upper Klamath Lake elevations for 1997 operations: 

Klamath River Flows 

October 1 to April 30 (1300 cfsJ--Provides flows for inmigration, spawning, egg 
incubation, and juvenile rearing. Any reduction in flows below 1300 cfs is expected to 
result in some decrease in various life history stage survivals. 

May 1 to May 31 (2000 - 1500 cfsJ--High flows during this month benefit juvenile 
emigration, juvenile rearing, spring chinook, winter steelhead, summer steelhead, green 
sturgeon, and lamprey inmigration and spawning. 
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June 1 to July 31 (1500-800 cfs)--These flows provide benefits to juvenile salmon 
emigrating to the ocean and rearing habitat for several anadromous fish species. 
Gradually ramping down from May peak flows is based on the pattern of the average 
historic pre-project hydrograph. Juvenile emigration, juvenile rearing, adult sturgeon 
inmigration and spawning, lamprey spawning, summer steelhead and spring chinook 
inmigration and holding, and winter steelhead incubation are uses of the river during 
this period. 

August 1 to August 31 (1000 cfsJ--Flows are ramped up from summer minimums to 
provide for inmigration and holding of fall chinook, spring chinook and summer 
steelhead. These flows help protect juvenile fish rearing in the river. Sturgeon 
spawning can occur. 

September 1 to September 30 (1000 cfsJ--Flows provide for inmigration and holding 
of fall chinook, coho, spring chinook, and summer steelhead. Fall chinook, and green 
sturgeon spawning can occur. Juvenile rearing occurs. Water temperatures normally 
decreasing. 

Upper Klamath Lake Levels 

May 31 (4142.6)--Provide water depth for sucker spawning at shoreline springs. Most 
springs used for spawning are fully inundated at this depth. This elevation inundates 
much of the shoreline emergent vegetation which provides habitat for larval suckers. 

July 15 ( 4141.6)--Provides connectivity with the shoreline emergent vegetation and 
shoreline habitat used by juvenile suckers. Year class establishment occurred 5 of 6 
years where this elevation was met or exceeded. Median elevation of 9 years where 
shortnose and Lost River sucker year classes were established. Over 95% of full pool 
adult sucker habitat available. 

September 30 (4139.0)--Provides habitat greater than 3-feet deep for juvenile and 
adult suckers. Provides some connectivity with most shoreline marsh around the lake. 
Access to all freshwater inflow areas is provided. Target elevations provide improved 
habitat conditions. 

December 31 (4140.0)--Provides lake elevations to minimize the risk of low dissolved 
oxygen levels and potential fish die-offs during ice-cover conditions . 
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1998 Operations Planning Reclamation will develop an initial plan for 1998 Klamath 
Project operations no later than December 1, 1997. The 1997 Operations Plan 
includes biological measures for fish and wildlife resources that are important tribal trust 
resources. The 1997 Plan represents a positive step toward helping to restore fish and 
wildlife species whose restoration is dependant upon improving habitat. Reclamation 
expects the 1998 plan to continue this progress. Reclamation will work with other 
Department of the Interior agencies, the States, and other parties to augment available 
supplies of water by taking action to implement a comprehensive water supply initiative. 
Reclamation and Department of the Interior will consider the contributions that could 

come from this water supply initiative and the need for continued progress in 
addressing habitat issues prior to making commitments that would affect water 
management in 1998. 

H:\PUBLIC\Klamath Project Operation Plan\1997PLAN\FINAL97.OPS 
September 20, 2016 
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